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ART.  I— ESSAY  ON  MORTGAGES. 

(The  unpublished  law  papers  of  the  late  Chief  Justice  Parsons, 
consisting  of  essays  on  legal  topics,  opinions  delivered  as  coun- 
sel, and  also  some  judicial  opinions,  have  been  put  into  our 
hands,  with  the  liberty  to  use  them  in  the  pages  of  the  Jurist. 
Wp  shall,  from  time  to  time,  present  our  readers  with  such  as 
appear  to  be  of  the  most  interest.  We  feel  assured  that  the 
profession  will  be  glad  to  see  the  remains  —  fragments  though 
they  may  be  —  of  that  great  legal  mind,  which  shed  such  a 
lustre  on  his  own  state,  and  influenced  so  strongly  the  juris- 
prudence of  the  whole  country.  The  present  essay  is  a  sample 
of  his  writings  relating  to  law,  prepared  with  a  view  of  assisting 
himself  in  his  professional  and  judicial  labors,  and  perhaps  also, 
of  publication.  The  appearance  of  distinct  treatises  on  most 
of  their  subjects  has  lessened  their  value,  as  sources  of  instruc- 
tion, though  they  cannot  fail  to  be  regarded  as  interesting  illus- 
trations of  the  legal  talents  and  learning  of  their  author.  It  is 
well  known,  however,  that  the  law — jealous  mistress  as  she 
is  —  held  but  a  divided  power  over  his  studies.  His  papers 
on  the  Greek  language  and  mathematics  show  a  remarkable 
proficiency  in  both  these  difficult  departments  of  learning.  His 
acquisitions  in  these  and  in  the  law,  at  the  same  time,  call  to 
mind  the  similar  attainments  of  Fearne  ;  though  the  latter  felt 
VOL.  XII i.— no.  xxv.  1 
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obliged,  when  he  applied  himself  seriously  to  the  study  of  the 
law,  to  give  to  the  flames  the  Greek  and  mathematical  books 
in  which  he  had  so  much  delighted  ;  whereas,  Chief  Justice 
Parsons  continued  an  active  student  of  these  during  his  most 
arduous  judicial  labors.  It  may  be  interesting  to  refresh  the 
memory  of  the  reader  by  the  dates  of  Chief  Justice  Parsons' 
life.  He  was  born  1750 ;  made  Chief  Justice  of  Massachusetts 
May  26,  1806  ;  died  October  30,  1813. 

This  essay  will  bring  to  mind  one  on  the  same  subject  by 
Judge  Trowbridge,  an  able  predecessor  and  instructer  of  Chief 
Justice  Parsons,  which  is  published  in  the  supplement  to  the 
8th  vol.  of  Mass.  Rep.     Eds.  Jub..]  t   . 


A  mortgage  is  a  conveyance  of  land  or  other  real  estate  on 
condition,  that  upon  the  payment  of  a  sum  of  mpney  or  upon 
the  performance  of  some  contract  or  agreement  the  conveyance 
is  to  become  void. 

This  conveyance  may  be  of  an  estate  to  hold  in  fee-simple, 
or  for  any  less  estate,  and  must  be  by  deed  acknowledged  and 
recorded,  unless  it  be  for  a  term  not  exceeding  seven  years. 
'  He  who  makes  the  conveyance  is  called  the  mortgagor, 
and  the  person  to  whom  the  conveyance  is  made  is  called  the 
mortgagee. 

The  condition  may  be  a  part  of  the  deed,  or  it  may  be  in- 
dorsed on  it,  or  it  may  be  contained  in  a  separate  bill  of  defeas- 
ance executed  at  the  same  time  with  the  deed. 

The  deed  may  contain  a  provision,  that  until  the  condition 
be  broken  the  mortgagor  shall  continue  in  possession  and  re- 
ceive the  profits  without  accounting  for  them  to  the  mortgagee. 

Or  the  deed  may  provide,  that  the  mortgagee  shall  not  take 
or  intermeddle  with  the  profits  until  the  condition  be  broken. 

But  generally  no  provision  is  contained  in  the  deed  respect- 
ing the  possession  and  profits,  before  the  condition  is  broken. 

In  the  first  case  the  mortgagor  is  a  termor  for  years,  and 
his  term  expires  on  the  breach  of  the  condition,  the  provision 
in  the  deed  operating  as  a  demise  of  the  land  to  him  until  the 
condition  be  broken. 

In  the  second  case  the  mortgagor  is  considered  a  tenant  at 
will  and  not  as  termor.     The  provision  in  the  deed  does  not 
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operate  as  a  demise,  but  it  precludes  the  mortgagee  from  deter- 
mining his  will  before  the  condition  be  broken.  The  effect, 
therefore,  of  the  provision  in  this  case,  is  as  beneficial  to  the 
mortgagor,  as  the  provision  in  the  first  case. 

In  the  third  case,  where  there  is  no  provision  respecting  the 
possession  and  profits,  the  mortgagor  is  said  by  Lord  Mansfield 
to  hold  strictly  at  \yiHt  and  as  not  having  the  privileges  which 
tenants  at  will  generally  have  :  for  he  may  be  ejected  without 
notice,  and  is  not  entitled  to  the  emblements.  Perhaps,  he 
more  nearly  resembles  a  tenant  at  sufferance,  who  may  be 
ejected  without  notice,  who  is  not  entitled  to  the  emblements, 
and  whom  the  mortgagee  may  consider  as  his  tenant  or  as  a 
disseizor  at  his  election. 

The  mortgagee  may  be  defeated  at  law  by  performing  or  by 
tendering  performance  of  the  condition  according  to  the  tenor 
and  effect  of  the  deed.  This  is  a  right  subsisting  at  law  ;  and 
if  the  mortgagee  be  in  the  actual  possession  of  the  estate  mort- 
gaged at  the  time  of  the  performance  or  tender,  and  will  not 
restore  the  lands  to  the  mortgagor,  he  may  enter  upon  the 
mortgagee,  and  then  bring  his  writ  of  entry,  against  him  who 
after  such  entry  is  a  disseizor. 

After  the  condition  is  broken  the  estate  may  be  redeemed 
by  making  or  tendering  satisfaction  of  the  mortgage  at  any  time 
before  the  expiration  of  three  years,  after  the  mortgagee  or  his 
assignee  shall  have  lawfully  entered  and  obtained  the  actual 
possession  of  the  estate  mortgaged  for  the  condition  broken. 

The  right  to  redeem  the  mortgage,  after  the  condition  is 
broken,  is  called  the  equity  of  redemption  :  although  for  some 
purposes  the  right  to  perform  the  condition  at  law,  is  considered 
,  also  as  an  equity  of  redemption. 

When  satisfaction  of  the  mortgage  is  made  or  tendered  after 
the  condition  is  broken,  and  the  mortgagee  shall  refuse  to  re- 
store the  possession,  the  mortgagor  or  his  assignee  cannot  enter, 
and  afterwards  bring  his  writ  of  entry,  but  as  the  right  to  redeem 
after  the  condition  is  broken  is  in  equity  and  not  at  law,  so  the 
remedy  is  by  a  bill  in  equity  and  not  by  an  action  at  law. 

If  satisfaction  of  the  mortgage  shall  not  be  made  or  tendered 
before  the  expiration  of  the  three  years,  after  the  mortgagee  or 
his  assigns  shall  have  lawfully  entered  and  obtained  the  actual 
possession  of  the  estate  mortgaged  for  the  condition  broken, 
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then  the  right  in  equity  to  redeem  is  lost ;  and  the  mortgagee 
or  his  assigns  shall  hold  the  estate  absolutely,  and  discharged 
of  the  condition. 

On  this  event  the  equity  of  redemption  is  foreclosed,  and 
the  mortgagor  or  his  assigns  have  no  longer  any  interest  at  law 
or  in  equity  to  the  estate  mortgaged. 

As  the  most  usual  mortgages  in  this  state  are  mortgages  in 
fee-simple  conditioned  to  be  void  on  the  payment  of  a  sum  of 
money  by  a  certain  day,  without  any  provision  respecting  the 
actual  possession  or  the  profits,  before  the  condition  shall  be 
broken,  this  kind  of  mortgage  will  be  the' principal  subject  of 
the  following  observations. 

Of  the  Title  of  the  Mortgagee. 

Immediately  after  the  execution  of  the  mortgage  deed,  in 
which  are  contained  no  agreements  respecting  the  possession 
or  profits,  the  mortgagee  is  seized  of  the  estate  in  fee-simple 
subject  to  have  his  estate  defeated,  by  the  performance  of  the 
condition  or  the  satisfaction  of  the  mortgage,  and  he  is  called  by 
Littleton,  tenant  in  mortgage  ;  and  until  the  mortgage  be  satis- 
fied he  has  all  the  rights  and  powers  incident  to  an  estate  in 
fee-simple  absolute. 

Therefore  the  mortgagee  may  at  any  time  take  possession  of 
the  mortgaged  estate  by  a  peaceable  entry,  or  he  may  elect  to 
consider  the  mortgagor  and  all  in  possession  claiming  under 
him  as  disseizors  and  recover  the  possession  by  action  at  law. 

But  as  to  all  strangers  who  intermeddle  with  the  estate,  not 
claiming  under  the  mortgagor,  the  mortgagee  is  considered  as 
a  tenant  in  fee-simple  absolute,  because  no  person  but  the 
mortgagor  or  he  who  claims  under  him,  can  avail  himself  of 
the  condition. 

The  mortgagee  seldom  takes  possession  before  the  condition 
is  broken,  unless  to  prevent  waste  or  unless  the  interest  be 
not  paid. 

In  either  of  these  cases  it  is  reasonable,  that  the  mortgagee 
should  exercise  his  right  of  taking  possession.  By  the  waste 
the  estate  might  be  so  reduced  in  value  as  not  to  be  a  pledge 
adequate  to  the  debt ;  or  by  suffering  the  interest  to  accumu- 
late, the  principal  and  interest  might  exceed  the  value  of  the 
estate  mortgaged. 
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It  has  been  doubted  whether  the  mortgagee  could  lawfully 
take  possession  of  the  mortgaged  estate  until  after  the  condition 
was  broken.  This  doubt  has  arisen  from  the  provisions  of  the 
several  statutes,  which  relate  to  the  manner  of  satisfying  the 
mortgage,  or  of  foreclosing  the  equity  of  redemption,  and  to 
explain  this  subject  it  may  be  necessary  to  review  those 
statutes. 

There  is  no  printed  ordinance  of  the  old  colony  of  Massa- 
chusetts, which  gives  to  the  mortgagor  any  relief  in  equity.  If 
he  had  any  relief  at  that  period  of  our  history,  it  was  probably 
by  petition  to  the  general  court  of  the  colony,  who  constantly 
exercised  judicial  as  well  as  legislative  powers.  The  act  of  10 
W.  3.  c.  13.  enacts,  that  when  in  any  real  action  upon  mort- 
gage, the  forfeiture  of  the  estate  shall  be  found  by  verdict  or 
confession,  the  court  are  empowered  to  moderate  the  rigor  of 
the  law,  according  to  equity  and  good  conscience  and  to  enter 
a  conditional  judgment,  that  the  mortgagor  pay  to  the  plaintiff 
such  sum  as  the  court  shall  determine  to  be  justly  due  thereon 
tvithin  two  months  after  judgment  entered  up,  for  discharging 
such  mortgage,  or  that  the  plaintiff  recover  possession  of  the 
mortgaged  estate  and  execution  to  be  awarded  for  the  same. 

The  act  of  1785,  November  4,  revising  the  last  recited  act 
provides,  that  in  real  actions  on  mortgage,  when  the  forfeiture 
is  found  by  a  jury,  default,  confession,  or  on  demurrer,  the 
judgment  shall  be  conditional,  that  the  mortgagor  or  his  assigns 
shall  pay  to  the  mortgagee  or  his  assigns  such  sum  as  the  court 
shall  adjudge  due  within  two  months  from  the  time  of  entering 
up  judgment,  with  interest,  then  the  same  mortgage  shall  be 
void  and  discharged  ;  otherwise  the  plaintiff  shall  have  his  writ 
of  possession. 

By  the  same  act  of  10  W.  3.  c.  13.  it  is  enacted,  that  when 
any  mortgaged  estate  has  been  recovered  since  April,  one 
thousand  six  hundred  and  eighty-six,  and  the  mortgagee  or  his 
assigns  hath,  by  any  ways  or  means  whatever,  entered  into  and 
obtained  actual  possession  thereof  for  the  default  of  the  mort- 
gagors paying  the  money  or  otherwise  performing  the  condition, 
the  party  to  whom  the  equity  of  redemption  doth  belong  may 
have  relief  by  filing  his  bill  in  equity  at  any  time  before  the 
tenth  day  of  December,  one  thousand  seven  hundred  and  one,  • 
against  the  mortgagee  his  heirs  or  assigns :  and  on  tendering 
1* 
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payment  of  the  debt  or  damage  or  of  such  part  as  remained 
unpaid  at  the  time  of  the  entry,  with  reasonable  costs  and  allow- 
ance for  any  disbursements  afterwards  laid  out  on  the  mortgaged 
estate  for  the  advancement  and  bettering  the  same  over  and 
above  the  rents  and  profits  as  shall  be  settled  by  the  court,  the 
mortgagee  or  his  heirs  or  assigns  shall  be  obliged  to  accept  the 
same,  and  execute  a  release  to  the  mortgagor,  his  heirs  or 
assigns,  or  if  he  refuse,  the  money  shall  be  brought  into  court 
and  judgment  for  possession  and  execution  awarded  for  the 
mortgagor,  his  heirs  or  assigns. 

And  when  any  mortgagee  shall  at  any  time  hereafter  be  in 
actual  possession  of  any  mortgaged  estate,  the  mortgagor  or  liis 
heirs  may  bring  his  suit  for  redemption  m  manner  aforesaid, 
within  the  space  of  three  years  next  after  the  term  therein 
expired,  and  not  afterwards. 

There  being  doubts  as  to  the  meaning  of  this  last  clause,  it 
was  explained  by  the  statute  of  12  Ann,  c.  1.  which  enacts, 
that  the  said  term  of  three  years,  shall  be  reckoned  from  the 
time  of  the  mortgagee  his  entry  into,  and  taking  possession  of 
the  forfeited  estate. 

In  the  above  cited  act  of  1785,  November  4,  c.  4,  it  is  also 
enacted,  that  all  mortgaged  estates  may  be  redeemed  by  the 
mortgagor,  his  heirs,  executors,  administrators,  or  assigns,  on 
paying  the  moneys  borrowed,  with  interest,  or  on  performing  the 
condition,  deducting  the  rents  and  profits  the  mortgagee  or  any 
under  him  may  have  received  over  and  above  the  repairs  and 
improvements  made  by  him,  under  the  mortgagee  or  some  per- 
son claiming  under  him,  hath  by  process  of  law  or  by  open  and 
peaceable  entry  made  in  the  presence  of  two  witnesses  taken 
actual  possession  thereof,  and  continued  that  possession  three 
years. 

The  last  act  upon  this  subject  and  which  is  now  the  law  of 
the  commonwealth,  passed  March  1, 1799,  c.  77.  It  enacts,  that 
when  the  mortgagee  or  his  assignee,  shall  lawfully  enter  and 
obtain  the  actual  possession  of  the  estate  mortgaged  for  the 
condition  broken,  the  mortgagor  or  his  assignee  shall  have 
right  to  redeem  the  same  at  any  time  within  three  years  next 
after  such  possession  obtained,  and  not  afterwards.  And  on 
payment  or  tender  of  the  original  debt  and  damages  with  in- 
terest and  costs,  or  on  performing  or  tendering  performance  of 


Digitized 


by  Google 


« 1835.]  Essay  an  Mortgage*.  '  11 

any  other  condition  or  such  part  thereof,  as  was  unpaid  or  unper- 
formed at  the  time  of  the  entry,*with  reasonable  disbursements 
and  advancements  over  and  above  the  rents  and  profits,  to  the 
mortgagee  or  his  assignee  within  the  time  aforesaid,  he  shall 
execute  and  acknowledge  a  release  to  the  mortgagor  or  Us 
assignee,  and  on  refusal  the  mortgagor  or  his  assignee  may 
have  his  bill  in  equity  on  which  the  court  may  enter  judgment 
according  to  equity  and  good  conscience  and  award  execution 
accordingly.  And  if  the  mortgagee  or  his  assignee  shall  refuse 
to  receive  the  money  adjudged  due,  or  accept  of  such  act  as 
shall  be  judged  an  equitable  performance,  and  restore  the  pos- 
session and  execute  a  release,  then  the  money  being  left  in  court 
or  the  other  act  done,  judgment  for  possession  shall  be  rendered 
for  the  plaintiff,  and  execution  awarded :  and  the  costs  to  be 
subject  to  the  discretion  of  the  court. 

A3  these  acts  contemplate  judgment  to  be  rendered  for  the 
mortgagee,  only  after  the  condition  is  broken,  and  as  they  limit 
the  equity  of  redemption  to  three  years  after  possession  obtain- 
ed for  the  condition  broken,  it  has  been  questioned,  whether 
the  mortgagee  could  rightfully  obtain  the  possession  either  by 
suit  at  law  or  by  entry  until  that  event  had  happened. 

To  give  that  effect  to  these  statutes  by  implication,  would 
be  as  repugnant  to  the  sound  rules  of  construction,  as  it  would 
be  unnecessary. 

The  mortgagee  has  a  remedy  at  law  either  to  enforce  or  to 
protect  his  rights.  These  statutes  were  made  to  relieve  the  mort- 
gagor in  equity  after  he  had  lost  his  remedy  at  law  —  conse- 
quently the  legislature  do  not  contemplate  the  situation  of  the 
mortgagor  so  long  as  he  can  save  his  estate  by  performing  the 
condition.  He  requires  no  relief  until  the  mortgaged  estate  has 
become  absolute  at  law.  If  the  mortgagee  has  elected  to  con- 
sider him  as  a  disseizor  before  the  condition  was  broken,  and 
brought  his  action  to  recover  seizin,  the  mortgagor  by  perform- 
ing the  condition  before  judgment  might  defeat  the  action,  or 
by  performing  it  after  the  mortgagee  has  recovered  against  him 
and  obtained  the  possession,  he  would  have  an  adequate  remedy 
at  law.  But  the  conditional  judgment  can  be  rendered  only 
when  the  estate  is  forfeited  at  law :  for  then  only  is  equitable 
relief  necessary.  Upon  the  same  principle  was  the  commence- 
ment of  the  period  for  limiting  the  equity  of  redemption  fixed. 
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It  begins  when  the  mortgagee  has  obtained  the  possession  for 
the  condition  broken.  If  the  mortgagee  had  obtained  possession 
prior  to  that  event,  the  mortgagor  had  his  remedy  at  law  by 
performing  the  condition,  but  if  he  neglected  the  performance 
until  the  condition  was  broken,  and  the  mortgagee  obtains  the 
possession  for  the  condition  broken,  then  the  period  for  limiting 
the  equity  of  redemption  commences.  Upon  this  construction 
the  rights  of  the  parties  resulting  from  the  deed  of  mortgage, 
remain  unaffected  until  the  condition  is  broken,  and  the  mort- 
gagee being  a  tenant  in  fee-simple,  holds  the  estate  with  all 
the  rights  incident,  to  that  tenure.  When  the  condition  is 
broken,  the  mortgagor  may  relieve  himself  on  equitable  terms. 
If  the  mortgagee  had  obtained  the  possession  before  the  condi- 
tion was  broken,  then  the  making  or  tendering  of  satisfaction 
by  the  mortgagor  within  three  years  after  the  condition  is 
broken,  will  save  his  estate.  But  if  the  mortgagee  delays  tak- 
ing possession  until  after  the  condition  is  broken,  then  he  has 
the  same  equitable  relief,  until  the  expiration  of  three  years 
after  possession  was  obtained  by  the  mortgagee.  Neither 
is  there  any  injury  done  the  mortgagee  or  any  unreasonable 
advantage .  given  him.  Although  upon  a  suit  to  recover  seizin 
after  the  condition  is  broken,  execution  is  stayed  for  two 
months,  yet  he  is  paid  the  interest  for  that  time,  and  as  in 
every  mortgage  of  real  estate,  the  profits  are  considered  as  part 
of  the  pledge,  so  the  mortgagee  must  account  for  the  profits  he 
may  receive,  whether  they  be  taken  before  or  after  the  condi- 
tion is  broken,  if  the  estate  be  at  any  time  redeemed.  The 
statute,  it  is  admitted,  mentions  the  entry  and  obtaining  posses- 
sion together  for  condition  broken  as  one  act  of  the  mortgagee : 
and  as  he  seldom  enters  or  obtains  possession  until  after  the 
condition  is  broken,  the  language  of  the  statutes  is  adapted  to 
the  cases  which  most  frequently  happen,  without  intending  to 
take  away  a  right  of  entty  which  existed  at  common  law,  by 
an  implication  so  extremely  remote.  The  statute  of  1785,  re- 
quires the  entry  to  be  in  the  presence  of  two  witnesses,  a  pre- 
caution quite  unnecessary,  and  repealed  by  the  statute  of  1799 ; 
for  obtaining  actual  possession  is  a  fact  of  sufficient  notoriety. 
But  the  presence  of  two  witnesses  was  required  only  when  the 
entry  was  made  after  the  condition  was  broken,  and  not  when 
it  was  made  before.    Although  the  statute  does  not  expressly 
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confine  the  entry  there  mentioned,  to  an  entry  after  condi- 
tion broken,  yet  the  implication  is  very  strong  as  the  period 
for  limiting  the  equity  of  redemption  commences  on  that  entry. 
That  statute  also  requires  the  actual  possession  to  be  continued 
for  three  years,  a  provision  unnecessary  and  repealed  by  the  sta- 
tute of  1799.  If  a  tortious  disturbance  or  ouster  by  the  mort- 
gagor or  by  a  stranger  would  be  deemed  an  interruption  of  the 
possession,  that  provision  would  have  been  extremely  injurious, 
as  the  mortgagee  might  never  be  able  to  foreclose  the  equity 
of  redemption,  for  the  provision  extended  as  well  to  the  pos- 
session obtained  by  suit  at  law  as  by  entry  without  suit. 

It  may  not  be  improper  to  observe,  that  the  construction  here 
given  to  the  act  of  1799,  is  supported  by  the  acts  of  10  W.  3. 
c.  13.  and  12  Ann,  c.  1.  By  the  first  of  these  acts,  the  suit 
for  redemption  when  the  mortgagee  is  in  possession,  must  be 
brought  within  three  years  next  after  the  condition  is  broken, 
the  time  limited  for  performing  the  condition  being  the  only 
term  to  which  that  statute  can  refer.  But  by  the  second  act, 
the  three  years  are  to  commence  when  the  mortgagee  shall 
enter  and  take  possession  for  condition  broken.  When  there- 
fore, the  mortgagee  is  in  possession  before  condition  broken, 
the  suit  for  redemption  may  be  brought  within  three  years  after > 
but  when  the  mortgagee  has  entered  and  taken  possession  after 
the  condition  is  broken,  then  the  suit  may  be  brought  within 
three  years  after  that  event. 

As  the  mortgagee  is  seized  of  an  estate  in  fee-simple,  he 
may  alien  the  same  by  deed,  or  he  may  devise  the  same  by 
last  will,  or  it  may  descend  to  his  heirs. 

The  alienee  is  considered  as  the  assignee  of  the  mortgagee, 
and,  standing  in  his  place,  he  has  all  his  rights  to  the  mortgaged 
estate,  and  is  compellable  to  restore  the  same  to  the  mortgagor 
on  the  same  legal  or  equitable  terms.  But  the  money  due  on 
the  mortgage  at  the  time  of  the  assignment,  including  the  inter- 
est as  well  as  the  principal,  is  the  capital  in  the  hands  of  the 
assignee,  to  be  paid  with  interest  by  the  mortgagor,  if  he  would 
redeem  the  estate.  Yet  if  the  assignment  be  made,  and  the 
mortgagor  is  ready  to  satisfy  the  mortgage  before  the  condition 
is  broken,  the  assignee  can  demand  of  him  no  more  than 
could  be  demanded  by  the  mortgagee. 

The  possession  of  the  mortgagor,  and  of  all  others  claiming 
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under  him,  either  by  purchase  or  descent,  is  no  impediment  to 
an  alienation  or  devise  by,  or  a  descent  from  the  mortgagee  or 
his  assignee.  Because  the  mortgagor  and  all  who  claim  under 
him,  cannot  be  disseizors  but  at  the  election  of  the  mortgagee 
or  his  assigns,  for,  having  an  interest,  either  legal  or  equitable, 
in  the  mortgaged  estate,  they  are  entitled  to  the  benefit  of  the 
conditional  judgment,  and  to  the  equity  of  redemption  until  it 
be  foreclosed,  or  to  perform  the  condition  if  it  be  not  broken. 

On  the  death  of  the  mortgagee  the  interest  which  his  devisee 
'  or  heirp  have  in  the  mortgaged  estate  deserves  a  particular 
inquiry. 

It  has  long  been  the  practice  in  chancery,  in  England,  to 
consider  contracts  by  mortgage  as  personal,  and  the  mortgage 
money  to  be  part  of  the  personal  estate,  and  the  mortgaged 
estate,  if  not  redeemed,  to  belong  to  the  executor  or  adminis- 
trator, unless  it  appear  from  the  declaration  or  conduct  of  the 
mortgagee,  that  his  intention  was  different.  For  if  it  was  his 
intention  to  change  the  nature  of  his  property  from  personal  to 
real,  that  intention  will  be  regarded.  While  the  mortgagee 
delays  taking  the  possession  and  receiving  the  profits,  the  ne- 
cessary presumption  is,  that  he  considers  the  land  as  a  mere 
security  for  his  money.  But  when  he  obtains  the  actual  pos- 
session of  the  mortgaged  estate,  the  presumption  is  equally 
strong  that  it  is  his  intention  to  hold  the  land  as  part  of  his  real 
estate,  in  which  the  mortgaged  money  is  vested,  and  not  merely 
as  a  security.  If,  therefore,  the  mortgagee,  having  the  actual 
possession,  .devises  the  mortgaged  estate  to  his  devisee  in  fee, 
the  devisee  shall  have  the  land  if  not  redeemed,  or  if  redeemed, 
he  shall  have  the  money,  as  assignee  of  the  mortgagee,  to  the 
exclusion  of  the  executor.  Also,  if  the  mortgagee  having  the 
actual  possession  die  intestate,  the  heirs  shall  hold  the  lands  by- 
descent,  until  redeemed,  and  shall  not  be  considered  as  trustees 
of,  or  be  obliged  to  convey  them  to  the  administrator ;  but  if 
the  lands  should  afterwards  be  redeemed,  the  intention  of  the 
mortgagor  is  defeated,  and  the  administrator  shall  receive  the 
money. 

By  the  act  of  1789,  Feb.  11,  made  to  regulate  this  subject, 
this  distinction  is  regarded.  It  enacts  that  when  the  mortgagee 
shall .  die  before  the  recovery  of  seizin  and  possession  of  the 
lands  mortgaged,  then  the  debts  due  on  the  mortgage  and  the 
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lands  mortgaged  shall  be  considered  personal  assets  and  .as  a 
pledge  of  personal  estate.  And  executors  and  administrators 
may  maintain  actions  for  the  recovery  of  seizin  and  possession, 
declaring  on  the  seizin  and  possession  of  the  deceased  mortga- 
gee. And  on  recovery  the  executors  or  administrators  shall 
stand  seized  and  possessed  to  the  use  of  the  devisee  of  the 
mortgaged  estate,  or  to  the  use  of  the  widow  and  heirs,  subject 
to  be  distributed  as  personal  estate,  unless  there  be  a  deficiency 
of  personal  assets,  when  it  may  be  sold  on  license  obtained  as 
other  real  estate  of  the  deceased,  subject  to  the  equity  of  re- 
demption. And  if  the  mortgaged  estate  should  be  redeemed 
before  the  sale,  the  executors  or  administrators  shall  receive  the 
money  and  may  discharge  the  mortgage.  As  the  mortgagee 
had  the  legal  seizin  and  possession  of  the  mortgaged  estate  by 
virtue  of  the  deed,  the  seizin  which  the  act  supposes  he  may 
recover  by  suit  at  law,  is  not  founded  on  his  having  been  actu- 
ally disseized,  but  on  his  election  to  consider  himself  disseized 
in  order  to  maintain  his  action.  Also  the  possession  there 
mentioned  is  the  actual  possession,  as  distinguished  from  his 
legal  possession,  until  his  election  to  be  disseized. 

If  the  mortgagee  had  legally  obtained  the  actual  possession 
before  his  death  without  a  suit  at  law,  that  case  would  be  within 
the  equity  of  this  act.  For  when  the  mortgagee  had,  while 
living,  legally  obtained  the  actual  possession,  it  could  not  be 
material  to  the  legislature,  whether  he  obtained  it  by  legal 
process  or  by  a  peaceable  entry,  for  in  either  case  his  intention 
to  hold  the  lands  as  part  of  his  real  estate  is  equally  manifest. 

From  these  considerations  it  is  necessary  to  explain  the  in- 
terests of  the  devisees  and  heirs  in  the  mortgaged  estate,  as 
well  when  the  mortgagee  died  after,  as  before  he  had  obtained 
the  actual  possession. 

When  the  mortgagee  died  in  the  actual  possession  of  the 
mortgaged  estate,  having  legally  devised  it,  the  devisee  may 
immediately  enter,  and  then  he  becomes  seized  of  the  same  as 
tenant  in  mortgage,  the  devise  operating  as  an  assignment  to 
him ;  and  when  the  equity  of  redemption  is  foreclosed,  he  is 
the  absolute  owner  of  the  estate,  subject  to  the  right  of  dower 
in  the  widow  of  the  mortgagee.  But  in  this  case,  if  the  mort- 
gagor or  his  assignee  would  redeem,  the  executor  is  entitled  to 
receive  the  money,  but  he  receives  it  for  the  use  of  the  devisee, 
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unless  there  be  a  deficiency  of  other  personal  assets,  and  may 
by  his  release  discharge  the  mortgage.  The  devisee  is  entitled 
to  have  the  money  on  the  same  principle  that  a  bequest  of  a 
bond  or  note  is  a  bequest  of  the  money  thereon  due. 

The  executor  may  receive  the  money  and  discharge  the 
mortgage,  because  if  there  be  any  note  or  contract  for  the  pay- 
ment of  the  money  secured  by  the  mortgage,  it  devolves  on 
him  ;  and  also  because  all  the  real  estate  of  the  testator  may 
come  to  his  hands  in  a  course  of  administration,  upon  a  defi- 
ciency of  personal  assets. 

If,  after  the  executor  has  discharged  the  mortgage,  the  de- 
visee will  not  restore  the  possession,  the  mortgagor  may  enter 
upon  him,  and  afterwards  recover  the  possession  against  him  as 
a  disseizor. 

But  if  the  mortgagor  make  or  tender  satisfaction,  and  the 
executor  refuse  to  discharge  the  mortgage,  the  remedy  is  then 
by  bill  in  equity  against  the  executor  and  devisee ;  against  the 
executor,  because  he  is  entitled  to  receive  the  money,  and 
against  the  devisee,  because  he  holds  the  possession. 

If  the  mortgagee  died  in  the  actual  possession  intestate,  the 
heirs  may  immediately  enter  on  the  mortgaged  estate  and  be- 
come seized  as  tenants  in  mortgage ;  and  if  the  equity  of  redemp- 
tion be  foreclosed,  they  may  hold  the  same  absolutely  to  their 
own  use,  excepting  the  right  of  dower,  if  the  mortgagee  left  a 
widow.  But  if  the  mortgage  be  redeemed,  the  administrator 
is  entitled  to  the  money  and  may  discharge  the  mortgage. 
This  money  becomes  assets  in  his  hands,  and  is  subject  to  the 
payment  of  debts  and  to  distribution  as  the  other  personal  estate 
of  the  intestate,  when  the  widow  will  receive  one  third  part  as 
her  own  property.  For  the  consideration  of  the  mortgage, 
originally  coming  from  the  personal  estate,  when  repaid,  shall 
revert  to  the  same  fund.  When  the  mortgagor  or  his  assignee 
has  made  or  tendered  satisfaction  of  the  mortgage,  and  the 
possession  is  still  detained  from  him  by  the  heirs,  he  has  the 
same  remedy  against  them  as  against  the  devisee,  either  by 
entry  and  action  or  by  a  bill  in  equity,  according  to  the  nature 
of  his  case. 

If  the  mortgagee  had  not,  while  living,  obtained  the  actual 
possession  of  the  mortgaged  estate,  it  is  the  presumption  of 
law,  that  he  considered  it  as  a  mere  security  for  his  money, 
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and  did  not  intend  to'  bold  it  as  part  of  bis  real  estate,  par* 
chased  by  the  money  he  advanced  to  procure  the  mortgage. 
In  this  case,  the  mortgage  is  holden  as  a  personal  pledge  in 
the  hands  of  the  executor  or  administrator ;  and  they  may 
qbtain  the  actual  possession  by  a  suit  at  law  in  their  own  names 
and  declaring  on  the  seizin  of  the  mortgagee.  And  within  the 
equity  of  the  act  of  1789,  they  may  obtain  the  actual  posses- 
sion by  a  peaceable  entry  without  action.  For  it  is  not  to  be 
presumed  that  the  legislature  intended  to  compel  the  executor 
or  administrator  to  institute  an  action  at  law,  when  the  fruits  of 
it  might  be  obtained  by  entry  without  an  action.  When  the 
estate  is  redeemed,  the  money  belongs  to  the  executor  or  ad- 
ministrator, subject  to  the  provisions  of  the  last  will,  (if  there 
be  one)  or  to  administration  in  a  due  course  of  law,  like  the 
other  personal  estate  of  the  mortgagee.  But  until  the  estate 
be  redeemed,  the  executor  takes  it  to  the  use  of  the  devisee, 
in  whom  it  is  vested  by  the  statute  of  uses  :  and  the  adminis- 
trator also  takes  it  to  the  use  of  the  same  persons  who  would 
be  entitled  to  the  mortgage  money,  if  paid,  and  in  the  same 
proportions,  and  in  whom  it  is  also  vested  by  the  statute  of 
uses.  The  widow  will  therefore  be  seized  of  one  third  part  in 
fee-simple.  But  if  the  equity  of  redemption  be  foreclosed,  yet 
the  mortgaged  estate,  like  all  the  other  real  estate  of  the  mort- 
gagee, b  subject  to  administration  for  the  payment  of  his  debts 
when  there  is  a  deficiency  of  personal  assets. 

The  widow  of  the  mortgagee  seems  to  be  principally  affected 
according  as  her  husband  may  die  before  or  after  he  has  taken 
the  possession.  If  he  die  before,  having  devised  the  mortgage, 
the  widow  will  have  no  claim  to  the  estate,  if  it  be  not  re- 
deemed, nor  to  the  money,  if  it  be  redeemed.  But  if  he  die 
intestate,  she  will  be  entitled  to  one  third  of  the  estate  in  fee, 
if  it  be  not  redeemed,  or  to  one  third  of  the  money,  if  it  be 
redeemed.  If  her  husband  die  after  taking  possession,  having 
devised  the  mortgage,  the  widow  will  be  entitled  to  her  dower 
if  it  be  not  redeemed,  but  to  no  part  of  the  money  if  it  be  re- 
deemed. But  if  her  husband  die  intestate,  she  will  have  her 
dower  if  it  be  not  redeemed,  and  if  it  be  redeemed,  she  will  be 
entitled  to  one  third  of  the  money. 

If  the  mortgagee  die  intestate  after  having  obtained  the  pos- 
session of  the  mortgaged  estate,  the  heirs  will  take  it  by  descent. 
VOL.  XIII. — no.  xxv.  2 


Digitized 


by  Google 


18  Etsay  an  Mortgages.  [Jan. 

If  the  mortgagee  die  intestate  before  be  had  the  possession, 
and  the  administrator  shall  obtain  the  possession,  for  the  use  of 
the  widow  and  heirs,  it  seems  that  the  heirs  will  take  their 
shares  of  the  mortgage  as  purchases,  and  will  bold  the  same 
with  the  widow  as  tenants  in  common,  in  the  same  manner  as 
if  the  administrator  had  received  the  mortgage  money  and 
vested  it  in  lands  for  their  use.  In  this  last  case,  if  the  heirs 
of  the  mortgagee  were  children,  and  one  of  them  died  under 
age  and  unmarried,  his  share  of  the  mortgage  would  go  to  his 
surviving  brothers  and  sisters.  For  although  he  may  not  be 
considered  as  taking  it  by  descent  as  heir,  yet  he  succeeded  to 
it  as  being  personal  assets,  and  therefore  he  holds  it  as  his 
share  or  portion  of  the  father's  estate,  in  which  quality  it  must 
accrue  to  the  surviving  brothers  and  sisters. 

Of  the  Title  of  the  Mortgagor. 

The  title  of  the  mortgagor  must  be  considered  in  relation  to 
the  mortgagee  and  to  those  who  claim  under  him,  and  also  in 
relation  to  all  others  who  are  strangers  to  the  mortgage. 

The  mortgagor,  while  he  remains  in  possession,  is  considered 
as  a  tenant  in  fee-simple  as  to  all  persons  who  have  no  interest 
in  the  mortgage.  He  has  the  actual  possession,  which,  against 
strangers,  is  evidence  of  a  seizin  in  fee.  When  the  condition  is 
performed  or  the  mortgage  satisfied,  he  is  in  possession  of  his 
former  estate.  And  no  persons  can  take  the  advantage  of  a  con- 
dition but  those  who,  having  the  benefit  of  it,  may  waive  thai 
advantage.  The  mortgagor  may  therefore  maintain  trespass  or  a 
real  action  on  any  disseizin  done  to  himself,  against  a  stranger. 
And  his  heirs  may  maintain  against  a  stranger,  any  ancestral 
action  declaring  on  his  seizin,  notwithstanding  a  prior  mortgage, 
if  he  retained  the  actual  possession. 

When  the  mortgagee  has  obtained  the  actual  possession,  yet 
until  the  equity  of  redemption  be  foreclosed,  the  mortgagor  has 
a  title  at  law  to  enter,  on  performing  the  condition,  or  a  title  in 
equity  to  recover  the  possession  on  satisfying  the  mortgage. 
This  title  is  an  interest  which  he  may  further  mortgage  or  alien 
absolutely,  or  devise.  Or  it  may  descend  to  his  heirs  at  law. 
It  may  also  be  sold  under  an  execution,  against  his  consent,  to 
satisfy  a  creditor.  And  so  long  as  the  mortgagor  shall  retain 
the  possession,  it  may  be  transferred  with  his  right,  subject  to 
the  control  of  the  mortgagee,  his  heir  or  assigns. 


Digitized 


by  Google 


1835.]         Limitations — Indorsement  of  Interest.  19 


ART.  II.— LIMITATIONS  — INDORSEMENT  OF  INTEREST. 
[The  following  opinion  was  addressed  to  a  professional  auditory.] 

QUESTION. 

Is  the  indorsement  of  a  receipt  on  a  bond,  in  the  hand  writing 
of  the  obligee  for  the  payment  of  interest,  admissible  evi- 
dence to  rebut  the  presumption  of  payment  (arising  from 
the  lapse  of  twenty  years  since  the  bond  became  payable) 
without  collateral  evidence  to  show  that  the  indorsement  was 
not  made  after  the  expiration  of  the  twenty  years  1 

No  question  has  ever  been  more  fully  and  more  solemnly  de- 
cided in  England  by  the  competent  authorities  than  the  present 
one  ;  and  in  the  whole  series  of  English  adjudications  there  is 
none  that  appears  more  strongly  binding  upon  us,  who  profess 
to  be  ruled  by  the  principles  and  decisions  of  the  English  com- 
mon law.  Before  I  proceed  to  intimate  my  opinion  upon  it, 
I  will  first  state  the  facts  of  the  leading  case  of  Searle  v.  Bar- 
rington,  as  they  appear  in  the  books,  and  the  various  judicial 
opinions  that  have  been  given  upon  it  in  England.  I  shall 
then  endeavor  to  lead  your  minds  towards  forming  a  correct 
opinion  upon  the  whole. 

This  case  is  reported  in  2  Strange,  826 ;  2  Lord  Raymond, 
1370  ;  8  Mod.  278  ;  and  3  Bro.  P.  C.  535. 

The  facts,  as  they  appear  in  the  last  of  these  reports,  which 
is  the  fullest  as  regards  facts  and  dates,  are  as  follows : 

On  the  24th  June,  1697,  John  Wildman,  whose  administra- 
tor the  plaintiff  below,  Barrington,  was,  made  his  bond  to 
George  Searle,  represented  in  this  suit  by  his  widow  and  ad- 
ministratrix, in  the  penalty  of  £600,  payable  the  25th  Decem- 
ber in  the  same  year. 

On  the  25th  of  March,  1707,  Searle,  the  obligee,  indorsed 
on  the  bond  a  receipt  in  full  of  interest  to  that  day.  The  bond 
had  now  been  due  nine  years  and  three  months. 

On  the  7th  December,  1709,  he  indorsed  a  similar  receipt 
of  interest  in  full  to  the  25th  of  that  month  ;  that  is,  for  twelve 
years  after  the  bond  had  become  payable.  Both  receipts  were 
dated  on  the  face  of  them. 
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In  April,  1710,  (twelve  years  and  lbur*roonths  after  the  bond 
became  due,  and  within  two  months  of  thirteen  years  after  its 
date,)  Wildman,  the  obligor,  died. 

On  the  6th  of  July,  1723,  twenty-five  years  and  about  seven 
months  after  the  bond  became  due,  the  widow  of  Searle,  the 
obligee,  took  out  letters  of  administration  of  her  hushand's 
effects,  from  whence  we  may  fairly  presume  that  he  had  died 
some  short  time  before,  say  twenty--five  years  after  the  bond 
accrued. 

Two  years  after  that,  in  1725,  (about  twenty-eight  years 
after  the  bond  became  due,)  the  suit  was  brought.  The  first 
receipt  was  then  about  eighteen,  and  the  last  about  sixteen 
years  old. 

These  facts  are  all  taken  from  the  Report  in  3  Brown  Pari. 
Cases,  p.  535  &  seq. 

The  plea  filed  by  the  defendant  was  not  the  usual  plea  of 
solvit  ad  diem;  he  pleaded  specially  that  he  had  paid  the 
bond,  principal  and  interest,  on  the  10th  February,  1709,  an 
intervening  period  between  the  date  of  the  two  receipts  in- 
dorsed on  the  bond.  The  plaintiff  replied,  non  solvit,  modo  et 
forma.  It  does  not  appear  that  the  defendant  offered  any 
proof  of  actual  payment ;  on  the  contrary,  the  plain  inference 
from  all  the  statements  in  the  various  reports,  is  that  he  relied 
on  the  presumption  arising  from  the  lapse  of  more  than  twenty 
years  since  the  bond  became  due. 

To  rebut  this  presumption,  the  plaintiff  offered  in  evidence 
the  two  receipts  of  interest  indorsed  on  the  bond.  I  now  pro- 
ceed to  state  in  the  words  of  the  reporter,  Mr.  Brown  ;  '  But 
it  not  appearing  when  these  indorsements  were  made,  other- 
wise than  by  the  indorsements  themselves,  the  counsel  for  the 
plaintiff  in  error  (the  defendant  at  the  trial)  opposed  the  giving 
them  in  evidence  to  the  jury ;  but  after  this  point  was  fully 
debated  by  the  counsel  on  both  sides,  the  Lord  Chief  Justice 
was  of  opinion,  that  these  indorsements  were  evidence  to  be 
left  to  the  consideration  of  the  jury,  and  therefore  allowed  them 
to  be  read  ;  and  other  circumstantial  evidence  being  given,  to 
induce  the  jury  to  believe  the  bond  was  not  satisfied,  there  was 
a  verdict  for  the  plaintiff.' 

So  far  Mr.  Brown.  Observe,  gentlemen,  that  he  does  not 
say  that  the  other  evidence  was  given  before  the  receipts  were 
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admitted  to  go  as  evidence  to  the  jury,  but  the  plain  inference 
from  his  words,  is  that  they  were  given  as  corroborative  evi- 
dence afterwards.  The  other  reporters  do  not  speak  of  this 
additional  evidence. 

There  is  much  variation  in  the  manner  in  which  Brown 
relates  the  history  of  this  trial,  and  that  of  Lord  Raymond,  who 
was  himself  one  of  the  judges.  Lord  Raymond  relates  that  at 
the  first  trial  the  Chief  Justice,  Pratt,  rejected  the  evidence  of 
the  receipts  and  nonsuited  the  plaintiff.  That  a  motion  was 
made  in  the  King's  Bench  to  set  aside  the  nonsuit,  but  that 
could  not  be  done,  because  it  had  been  recorded,  which,  I  pre- 
sume, would  be  no  objection  at  this  day.  A  new  suit  was 
brought,  in  the  King's  Bench,  at  the  trial  of  which  Lord  Ray- 
mond himself  presided,  and  admitted  the  evidence.  A  bill  of 
exceptions  was  then  tendered,  which  he  signed.  Judgment 
was  given  above  for  the  plaintiff,  and  on  error  brought,  it  was 
affirmed  in  the  House  of  Peers.     2  Lord  Ray.  1370. 

Strange,  in  his  report  of  the  same  case,  states  the  same  thing 
with  Lord  Raymond  as  to  the  nonsuit  and  second  trial.  He 
further  states  that  on  the  argument  in  the  first  trial,  on  the 
motion  to  set  aside  the  nonsuit,  all  the  judges  but  Pratt,  C.  J. 
were  of  opinion  that  the  evidence  of  the  receipts  should  have 
been  admitted  ;  but  they  refused  to  set  aside  the  nonsuit  on 
the  ground  of  form.  He  adds  that  after  the  judgment  of  the 
Court  of  King's  Bench,  the  case  was  removed  to  the  Exchequer 
Chamber,  where  it  was  affirmed  by  four  against  two  judges  — 
and  lastly  to  the  House  of  Lords,  where  Brown  tells  us  that 
the  judges  gave  their  opinions  seriatim. 

In  10  Mod.  278,  S.  C.  a  full  report  is  given  of  the  argument 
on  the  motion  to  set  aside  the  nonsuit,  which  agrees  in  sub- 
stance with  the  statements  of  Lord  Raymond  and  Strange; 
and  what  the  other  reporters  do  not  do,  it  states  the  reason  for 
the  opinion  of  the  court,  who  said,  that  they  were  of  opinion, 
(the  reporter  prints  these  words  in  capital  letters)  that  this  in- 
dorsement might  be  admitted  in  evidence,  '  for  it  is  the  daily 
practice  to  make  such  indorsements  on  bonds,  and  generally  at 
the  request  of  the  obligor ;  and  it  is  the  best  and  surest  evi- 
dence of  the  payment  of  the  money,  because  acquittances  and 
notes  may  be  lost,  whereas  indorsements  will  continue  as  so 
2* 
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many  bonds  on  the  bond,  into  whose  hands  soever  it  fells,  as 
long  as  the  original  lien  which  creates  the  charge  shall  continue/ 
Better  reasons  than  these  might  have  been,  and  probably 
were  given,  but  they  are  not  recorded. 

The  final  judgment  in  the  House  of  Lords  was  given  in  the 
year  1730 ;  twenty  years  afterwards,  in  1750,  an  analogous 
question  coming  before  the  Lord  Chancellor,  in  Glynn  v.  Bank 
of  England,  2  Ves.  38,  the  great  Lord  Chancellor  Hardwicke, 
reviewing  several  doctrines  of  law  concerning  evidence,  said : 
*  Indorsements  by  obligee  of  the  payment  of  interest  of  a  bond, 
are  evidence  against  that  obligee  originally  in  the  nature  of  the 
thing,  and  the  other  case,'  (that  of  indorsements  by  an  obligee 
being  admitted  to  prove  the  payment  of  interest,)  it  is  only 
consequential  evidence  to  take  it  out  of  the  presumption  arising 
from  length  of  time ;  that  he  ought  to  have  the  benefit  of  it  on 
the  other  hand  ;  and  in  that  case,  1  take  it,  (alluding  to  Searle 
v.  Barrington,)  the  indorsements  were  made  and  bore  date 
within  twenty  years ;  for  if  those  indorsements  were  dated 
after  the  expiration  of  twenty  years,  they  would  not  be  evidence 
to  rebut  the  presumption.'     2  Ves.  42. 

Ten  years  before  that,  in  1740,  (13  Geo.  2,)  the  Chief 
Justice  of  the  King's  Bench,  Sir  Robert  Raymond,  had  refused 
to  permit  the  indorsement  of  a  receipt  on  a  bond  to  be  given  in 
evidence,  which  had  been  written  after  the  expiration  of  the 
twenty  years,  and  after  the  presumption  had  taken  place,  say- 
ing it  differed  from  that  of  Searle  v,  Barrington,  where  the  in- 
dorsement was  made  before  it  could  be  thought  necessary  to  be 
made  use  of  to  encounter  the  presumption;  Turner  v.  Crisp, 
2  Stra.  827,— which  principle  agrees  precisely  with  that  laid 
down  afterwards  by  Lord  Chancellor  Hardwicke. 

Thus  the  law  appeared  to  be  fully,  clearly  and  finally  settled 
in  England  in  the  year  1750,  both' in  chancery  and  in  the  courts 
of  common  law,  and  it  remained  so  for  thirty-five  years  after- 
wards, and  fifty-five  years  after  the  solemn  decision  of  the 
House  of  Lords,  without  being  impeached  or  doubted  from  any 
quarter,  until  the  year  1785,  when  Lord  Ellenborough,  sitting 
at  nisi  prius,  in  the  case  of  Rose,  adm.  v,  Bryant,  thought 
proper  to  find  fault  with  it  and  express  a  different  opinion, 
which  does  not  appear  to  have  been  sanctioned  by  the  decision 
of  an  English  court  of  justice.     He  gives  no  reason  for  his 
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dissent,  from  the  Court  of  King's  Bench,  the  Court  of  Exche- 
quer Chamber,  and  the  House  of  Lords,  in  the  case  of  Searle  v. 
Barring  ton,  but  that  he  is  at  a  loss  to  see  the  principle  on 
which  it  was  given.  Gentlemen,  I  beg  you  to  pause  with  me 
here  ;  and  ask  yourselves,  whether  this  was  a  legal  reason  for 
an  English  Judge,  sitting  at  nisi  prius,  for  altering,  of  his  own 
single  authority,  a  rule  of  law  so  long,  so  solemnly,  and  so  fully  * 
established,  and  by  such  overwhelming  authorities  ?  I  had  al- 
most said,  he  ought  to  be  impeached.  I  shall  only  say,  that  if 
it  is  from  such  sources,  that  we  are  to  take  our  rules  and  prin- 
ciples of  law,  our  situation  is  miserable,  indeed  ! 

The  next  person,  who  after  Lord  Ellenborough,  has  ques- 
tioned the  decision  in  Searle  v.  Barrington,  is  Mr.  Phillips,  in 
his  Treatise  upon  Evidence.  Whether  he  wanted  to  pay  his 
court  to  the  great  man,  Lord  Ellenborough,  or  to  obtrude  his 
own  crude  opinion  upon  the  profession,  in  opposition  to  the 
established  law  of  his  country,  does  not  appear.  But  surely, 
the  opinion  of  a  compiler  of  law  books  should  never  be  set  in 
opposition  to  the  solemn  decisions,  which  I  have  quoted.  He 
also,  (copying  the  very  words  of  Lord  Ellenborough,)  cannot 
see  on  what  principle  the  case  of  Searle  v.  Barrington  was 
decided.  And  what  necessity  is  there,  that  he  should  see  it  ? 
His  proper  task  is  to  state  the  law,  not  to  make  it.  In  order 
to  support  his  opinion,  he  states,  contrary  to  the  facts  on.  record, 
that  in  the  above  case,  the  obligee  had  died  thirteen  years  after 
the  bond  became  due,  and  thus  he  attempts  condescendingly  to 
justify  the  Court  of  King's  Bench,  for  their  decision.  But  this 
mistaken  assertion  shows,  how  hastily  and  carelessly,  this  book- 
maker read  the  authorities  on  which  he  pretended  to  pass  in 
judgment.  You  have  seen,  from  the  above  statement,  carefully 
taken  from  the  original  authorities,  that  it  was  the  obligor  and 
not  the  obligee,  who  died  thirteen  years  after  the  bond  became 
due,  and  that  the  obligee  lived  twenty-five  years  after  it.  And 
now  ponder  with  extasy  on  the  works  and  opinions  of  these 
English  compilers,  and  change  your  opinions  of  the  rules  and 
principles  of  law  with  every  new  such  work  as  comes  across  the 
Atlantic,  with  every  fall  and  spring  ship  from  Liverpool  1  Well 
might  a  great  final  judge  ask,  as  he  did  some  time  ago,  when 
some  such  authority  was  quoted :  Is  this  a  case  of  the  last 
importation  ? 


Digitized 


by  Google 


24  Limitations — Indorsement  of  Interest.  [Jan* 

Mr.  Phillips,  in  order  to  support  his  opinion,  quotes  the  de- 
cision of  the  Court  of  Common  Pleas,  in  England,  in  the  case 
of  Hoare  et  al.  v.  Coryton,  4  Taunt.  560.  (See  Phillips,  1 17, 
in  note.)  But  that  case  is  not  at  all  applicable  to  the  present 
question.  It  was  the  case  of  an  account  stated  between  a  pre- 
tended creditor  of  a  bankrupt  and  his  assignee.  The  closing  part 
or  statement  of  the  account  had  no  date,  and  it  did  not  appear, 
even  on  the  face  of  the  paper,  otherwise  than  by  the  dates  of  the 
items  of  debt  and  credit,  whether  it  had  been  signed  before  or 
after  the  commission  of  the  act  of  bankruptcy.  Now  when  we 
consider,  that  the  fraud  which  is  most  frequently  committed  in 
bankrupt  cases  is  the  setting  up  of  fictitious  creditors,  to  increase 
the  votes  in  favor  of  the  bankrupt  and  to  secure  dividends  for 
his  use  ;  when  we  consider,  that  the  books  of  the  bankrupt,  if 
fairly  kept,  were  much  better  evidence  than  that  stated  account, 
and  above  all,  that  it  had  no  date,  we  can  see  nothing  in  this 
decision,  which  in  the  least  militates  against  the  principle  estab- 
lished in  Searle  v.  Barrington,  and  this  convinces  us  still  more 
of  the  little  reliance  to  be  placed  on  the  English  compilers  of 
law  books. 

I  wish  my  task  were  ended  here,  and  I  was  not  bound  to 
take  notice  of  another  authority,  much  more  respectable, 
than  that  of  Mr.  Phillips,  or  even  Lord  Ellenborough,  sitting  at 
nisi  prhis.  But,  I  cannot  pass  in  silence,  the  case  of  Roseboom 
v.  Billington,  decided  in  1819,  by  the  Supreme  Court  of  the 
State  of  New  York,  and  reported  in  17  Johns.  183.  I  lament 
to  see  in  our  tribunals  such  striking  instances  of  the  influence 
of  modern  English  opinions.  Chief  Justice  Spencer  tells  us, 
that  we  have  at  this  day  a  much  better  understanding  of  the 
distinct  provinces  of  judge  and  jury,  than  they  had  in  England 
at  the  time,  when  Searle  v.  Barrington  was  decided.  It  is 
pleasant  to  lay  such  a  flattering  unction  to  our  souls,  but  for  my 
part,  I  must  say,  I  entertain  no  such  presumptuous  idea.  The 
reasons,  after  all,  which  Chief  Justice  Spencer  gives  for  thus 
subverting  the  old  established  law,  are  no  other  than  those 
which  are  adduced  in  the  case  of  Searle  v.  Barrington,  in  the 
King's  Bench,  Exchequer  Chamber,  and  House  of  Lords,  and 
every  where  overruled ;  to  wit,  that  it  is  against  the  general 
rule  of  law,  that  a  man  should  be  allowed  to  make  evidence 
for  himself. 
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I  admit  the  principle,  which  is  a  sound  and  judicious  one, 
but  here  the  question  is  only  whether  a  presumption,  of  all 
presumptions  the  most  unfavorable,  shall  be  permitted  to  be 
rebutted  by  another  presumption,  that  which  is  produced  by  a 
receipt  of  interest  indorsed  on  the  bond.  Surely,  I  would  not 
allow  such  a  receipt  to  be  admitted  as  evidence  on  the  real 
merits  of  the  case  ;  but  as  Lord  Hardwicke  justly  observes, '  it 
is  only  consequential  evidence  to  take  it  out  of  the  presumption 
arising  from  the  length  of  time.'  It  is  presumptive  evidence, 
against  presumption  without  evidence,  and  I  can  see  no  rule  of 
law  violated  in  the  case  of  Searle  v.  Barrington,  which,  in  this 
state,  at  least,  I  consider  to  be  law,  binding  on  courts,  juries, 
and  parties,  and  which  nothing  short  of  an  act  of  the  legislature 
can  modify  or  alter. 

My  opinion,  therefore,  on  the  question  submitted  is  clearly 
and  unhesitatingly  in  the  affirmative. 

I  ought  to  have  added,  that  Chief  Justice  Spencer,  in  his 
opinion  in  Roseboom  v.  Billington,  says  that  he  can  see  no  dif- 
ference, between  admitting  in  evidence  a  receipt  written  or  in- 
dorsed by  the  party  himself,  and  parole  evidence  of  his  having 
affirmed  at  a  particular  time,  that  he  had  received  a  particular 
payment.  In  every  part,  I  see  a  material  difference,  because 
words  spoken  are  without  consequence,  and  an  indorsement  on 
a  bond,  tending  to  vary  its  legal"  effect,  would  il  lalse,  be  a 
forgery  and  expose  the  writer  to  the  penalty  of  the  law.  I  say 
it  would  be  forgery,  without  having  considered  the  point  with 
any  attention,  my  impression  at  present  is,  that  it  would  be  ;  if 
not,  it  certainly  would  be  a  high  misdemeanor,  particularly  if 
the  party  had  obtained  a  verdict,  and  imposed  on  a  court,  and 
jury  by  means  of  it.1  D* 

i  By  the  Stat.  9  Geo.  4,  c.  14,  8.  3,  it  is  provided  <  that  no  indorsement  or 
memorandum  of  any  payment,  written  or  made  upon  any  promissory  note, 
bill  of  exchange  or  other  writing,  by  or  on  behalf  of  the  party  to  whom 
such  payment  shall  be  made,  shall  be  deemed  sufficient  proof  of  such  pay- 
ment so  as  to  take  the  case  out  of  the  said  statutes '  of  limitations.    Ed. 
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ART.  HI.— THE  NULLIFICATION  QUESTION. 

State  Papers  on  Nullification :  including  the  public  acts  of 
the  Convention  of  the  People  of  South  Carolina,  assembled 
'at   Columbia,  Nov.   19,  1832,  and  March  18,  1833  ;    the 
Proclamation  of  the  President  of  the  United  States,  and  the 
Proceedings  of  the  several  State  Legislatures,  which  have 
acted  on  the  subject.     Collected  and  published  by  order  of 
the  General  Court  of  Massachusetts,  under  the  direction  of 
the  Committee  on  the  Library.     Boston.    Dutton  &  Went- 
worth,  Printers    to  the  State.     1834.     8vo.     pp.  380. 

We  do  not  propose  to  inflict  upon  our  readers  a  discussion  of 
the  much  vexed,  worn  out,  and,  we  hope,  finally  settled  ques- 
tion of  nullification  :  —  a  discussion,  which  would  lead  us  out  of 
the  highway  of  the  law,  in  which  it  is  our  intention  to  travel, 
and  compel  us  to  trespass  upon  the  political  enclosure  of  some 
one  of  the  contending  parties  of  the  day.  But,  availing  our- 
selves of  the  opportunity,  afforded  by  the  liberality  of  the  state 
of  Massachusetts,  in  ordering  the  publication  of  the  work,  whose 
title  is  above  given,  we  shall  attempt  to  preserve,  in  the  pages  of 

:r 1     „   ^m^     oc  \t  wprft.  of   the   great   constitutional 

question  of  nullification,  and  its  decision  by  the  people. 

The  alleged  unequal  operation  of  the  <  protective  system,' 
as  it  is  called  ;  the  supposed  peculiar  hardship  and  injustice  of 
its  operation  upon  the  agricultural  interests  of  our  southern 
brethren  ;  and  the  attempts,  which  have  been  made  by  the 
latter,  for  the  last  ten  or  twelve  years,  in  the  halls  of  Congress, 
to  induce  its  abandonment ;  —  are  already  matters  of  legisla- 
tive history,  perfectly  within  the  recollection  of  our  readers. 
In  these  contests,  none  of  the  southern  states  were  more  active, 
or  more  ably  and  ardently  seconded  by  their  representatives, 
than  the  state  of  South  Carolina.  Failing  in  all  their  known 
constitutional  attempts  at  redress,  the  legislature  of  that  state 
resorted  to  a  remedy,  which,  though  it  had  been  vaguely  and 
dimly  floating  about  in  the  political  brains  of  our  southern 
statesmen,  for  the  last  fifty  years,  had  never  as  yet  been 
thought  of  as  a  practical  measure.  They  passed  an  act  on 
the  26th  of  October,  1832, c  to  provide  for  the  calling  of  a 
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convention  of  the  people/  for  the  avowed  purpose  of  consid- 
ering and  determining  upon  the  means  of  rendering  inoperative, 
within  the  limits  of  that  state,  those  laws  of  Congres4,  which 
were  supposed  to  have  been  enacted,  with  a  view  to  protect 
domestic  manufactures,  on  the  ground  of  their  alleged  uncon- 
stitutionality. 

In  pursuance  of  this  act,  delegates  were  chosea  by  the 
people,  to  constitute  the  convention,  which  assembled  on  the 
19th  November,  1832,  and  was  organized,  on  the  same  day, 
by  the  choice  of  James  Hamilton,  Jr.,  governor  of  the  state, 
as  President,  and  Isaac  W.  Hayne  as  Clerk.  On  the  same  day, 
also,  the  act  for  calling  the  convention  was  referred  to  a  com- 
mittee of  twenty-one,  with  instructions  to  consider  and  report 
thereon,  and  especially  as  to  the  measures  proper  to  be  adopted 
by  the  convention  in  reference  to  '  the  violations  of  the  consti- 
tution of  the  United  States,  in  the  enactment  by  Congress,  on 
divers  occasions,  of  laws  laying  duties  and  imposts  for  the  pur- 
pose of  encouraging  and  protecting  domestic  manufactures,  and 
for  other  unwarrantable  purposes.'  This  committee  made  a 
report,  accompanied  by  an  ordinance,  an  address  to  the  people 
of  the  state,  and  an  address  to  the  people  of  tbfc  United  States, 
all  of  which  were  adopted.  The  report  occupies  nearly  thirty 
octavo  pages,  and  goes  with  much  detail  into  the  history  of  the 
rise  and  gradual  developement  of  the  protective  system,  its 
alleged  injustice  to  the  southern  states,  and  the  supposed  right 
of  a  state,  upon  the  doctrine  of  reserved  powers,  constitutionally 
and  peaceably  to  obstruct  the  execution  of  the  laws  of  the' 
United  States,  within  her  territory,  when,  in  her  judgment, 
those  laws  are  unconstitutional.  The  ordinance  is  entitled, 
<  An  ordinance  to  nullify  certain  acts  of  the  Congress  of  the 
United  States,  purporting  to  be  laws  laying  duties  and  imposts 
on  the  importation  of  foreign  commodities ; '  and  by  it,  the 
people  of  the  state  of  South  Carolina  declare  and  ordain, '  that 
the  several  acts  and  parts  of  acts  of  the  Congress  of  the  United 
States,  purporting  to  be  laws  for  the  imposing  of  duties  and 
imposts  on  the  importation  of  foreign  commodities,  and  now 
having  actual  operation  and  effect  within  the  United  States, 
and  more  especially  an  act  entitled,  "  an  act  in  alteration  of  the 
leveral  acts  imposing  duties  on  imposts,"  approved  May  19, 
1828,  and  also  an  act  entitled,  "  an  act  to  alter  and  amend  the 


Digitized 


by  Google 


98  The  Nullification  Question.  [Jan. 

several  acts  imposing  duties  on  imposts,  approved  July  14, 

1832,  are  unauthorized  by  the  constitution  of  the  United 
States,  and  violate  the  true  meaning  and  intent  thereof,  and  are 
null,  void,  and  no  law,  nor  binding  upon  this  state,  its  officers 
or  citizens ;  and  all  promises,  contracts,  and  obligations  made 
or  entered  into,  or  to  be  made  or  entered  into,  with  purpose  to 
secure  the  duties  imposed  by  the  said  acts,  and  all  judicial  pro- 
ceedings, which  shall  be  hereafter  had  in  affirmance  thereof,  are 
and  shall  be  held  utterly  null  and  void.' 

The  other  provisions  of  the  ordinance  relate  to  the  measures 
to  be  taken  for  its  execution.  It  concludes  with  the  declara- 
tion, that  the  people  of  the  state  of  South  Carolina,  '  will  not 
submit  to  the  application  of  force,  on  the  part  of  the  federal 
government,  to  reduce  the  state  to  obedience ;  but  will  consider 
the  passage,  by  Congress,  of  any  act  authorizing  the  employ- 
ment of  a  military  or  naval  force  against  the  state,  her  consti- 
tuted authorities  or  citizens,  —  or  any  act  abolishing  or  closing 
the  ports  of  the  state,  or  any  of  them,  or  otherwise  obstructing 
the  free  ingress  or  egress  of  vessels  to  and  from  the  said  ports, 
or  any  other  act  on  the  part  of  the  federal  government,  to 
coerce  the  state,  shut  up  her  ports,  destroy  or  harass  her 
commerce,  or  to  enforce  the  acts  declared  to  be  null  and  void, 
otherwise  than  through  the  civil  tribunals  of  the  country,  as 
inconsistent  with  the  longer  continuance  of  South  Carolina  in 
the  Union  ;  and  that  the  people  of  this  state  will,  thenceforth, 
hold  themselves  absolved  from  all  further  obligation  to  maintain 
or  preserve  their  political  connexion  with  the  people  of  the 
other  states,  and  will  forthwith  proceed  to  organize  a  separate 
government,  and  do  all  other  acts  and  things,  which  sovereign 
and  independent  states  may  of  right  do.'  The  addresses  to  the 
people  of  the  state  of  South  Carolina,  and  to  the  other  states, 
contain  an  exposition  of  the  reasons,  upon  which  the  ordinance, 
is  founded  and  a  justification  of  the  course  pursued  by  the  state 
of  Soirth  Carolina. 

The  Convention,  having  thus  accomplished  the  purpose  for 
which  it  was  called  together,  and  having  provided  for  its  future 
reassembling,  at  such  time  as  the  president  should  appoint, 
recommended  the  observance  of  Thursday,  the  31st  of  January, 

1833,  (the  day  previous  to  that  fixed  for  the  going  into  opera- 
tion of  the  ordinance,)  to  be  observed  by  the  citizens  as  a  day 


Digitized 


by  Google 


18%.]  The  Nullification  Qtierfion.  99 

of  solemn  fasting,  humiliation,  and  prayer,  and  then  adjourned 
on  the  24th  of  November. 

These  solemn  and  deliberate  proceedings  of  South  Carolina 
were  officially  communicated  to  the  President  of  the  United 
States,  and  to  her  sister  states,  and  created  a  sensation,  in  the 
minds  of  all  reflecting  men,  which  will  not  readily  be  effaced. 
They  were  met,  on  the  part  of  the  President,  with  a  vigorous 
proclamation,  promulgated  on  the  10th  of  December,  in  which 
he  denounces  the  doctrines  of  nullification  and  secession,  and 
asserts  his  determination  to  maintain  the  Union,  at  all  hazards. 
Corresponding   sentiments  were  expressed  by  the  legislatures 
of  the  several  states.     The  state  of  Virginia,  agreeing  with  the 
state  of  South  Carolina,  in  her  detestation  of  the  tariff  laws,  and 
theoretically,  at  least,  in  her  assertion  of  the  right  of  nullifica- 
tion, felt  it  to  be  her  '  solemn  duty  to  interpose,  and  mediate 
between  the  high  contending  powers,  by  a  declaration  of  her 
opinions  and  wishes/  which  the  general  assembly  of  that  state 
say,  '  they  trust  that  they  both  [i.  e.  the  high  contending  pow- 
ers] will  consider  and  respect ;'  and  accordingly  passed  resolu- 
tions requesting  South  Carolina  '  to  rescind  or  suspend  her  ordi- 
nance, and  await  the  result  of  a  combined  and  strenuous  effort 
of  the  friends  of  union  and  peace,  to  effect  a  reconciliation  of 
the  differences,'  between  her  and  the  General  Government. 
Benjamin  Watkins  Leigh  was  appointed,  by  a  joint  ballot  of 
the  senate  and  general  assembly,  a  commissioner  to  proceed  to 
South  Carolina,  and  to  communicate  the  resolutions  of  the  state 
of  Virginia,  to  the  governor  of  the  former  state,  or  to  the  con- 
vention, and  in  such  manner,  as  he  might  deem  expedient,  to 
express  to  the  people  and  authorities  of  South  Carolina,  *  the 
sincere  good  will '  of  Virginia,  and  her  '  anxious  solicitude,'  that 
her  '  kind  and  respectfiil  recommendations,'  might  lead  to  an 
accommodation  of  the  differences  with  the  General  Govern- 
ment.   In  pursuance  of  this  appointment,  Mr.  Leigh  proceeded 
to  South  Carolina,  and  laid  before  the  Governor  the  commis- 
sion with  which  he  was  charged.     Governor  Hayne  immedi- 
ately communicated  the  subject  of  the  mission  to  the  president 
of  the  convention,  by  whom  that  body  was  again  convened  for 
the  purpose  of  taking  it  into  consideration.     The  convention 
met  for  the  second  time,  on  the  11th  of  March,  1833.     In  the 
mean  time  congress  had  passed  €  an  act  to  modify  the  act  of 
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the  14th  July,  1832,  and  all  other  acts  imposing  duties  upon 
imposts/  This  the  convention  seemed  to  consider  as  so  far 
acceding  to  their  demands,  that,  without  yielding  to  the  friendly 
interposition  of  Virginia,  an  ordinance  was  passed  to  nullify, 
the  ordinance  of  nullification.  Congress  had  also  passed  '  an 
act  further  to  provide  for  the  collection  of  duties  on  imposts/ 
commonly  called  the  force  bill,  which  the  convention  deemed 
to  be  especially  levelled  against  the  state  of  South  Carolina, 
though  general  in  its  provisions.  The  last  act  of  the  conven- 
tion was  to  nullify  this  law. 

The  legislatures  of  the  several  states  of  New  Hampshire, 
Maine,  Massachusetts,  Connecticut,  New  York,  New  Jersey, 
Pennsylvania,  Delaware,  Maryland,  Virginia,  North  Carolina, 
Ohio,  Indiana,  Illinois,  Alabama,  and  Mississippi,  passed  reso- 
lutions on  the  subject  of  the  proceedings  of  the  state  of  South 
Carolina,  expressing  their  respective  opinions  in  relation  to  the 
doctrines  of  nullification  and  secession,  which  we  shall  lay  be- 
fore our  readers  with  all  possible  brevity. 

The  legislature  of  New  Hampshire  settled  the  question  on 
their  part,  by  the  following  succinct  and  comprehensive  resolu- 
tion, viz  :  '  That  the  sentiments  contained  in  the  proclamation 
of  the  President  of  the  United  States,  dated  December  10th, 
1832,  meet  with  the  entire  approbation  of  this  legislature  ;  and 
that  we  hail  in  those  sentiments,  and  in  the  general  measures 
of  his  administration,  and  particularly  in  the  salutary  exercise 
of  his  veto,  a  chief  executive  magistrate,  whose  devoted  pat- 
riotism and  moral  courage  are  equal  to  any  crisis,  and  under  the 
guidance  of  whose  wisdom  the  ancient  landmarks  of  the  consti- 
tution will  be  preserved,  and  the  confidence  reposed  in  him, 
as  manifested  in  his  recent  election  by  a  vast  majority  of  the 
American  people  will  be  fully  justified.' 

The  legislature  of  Maine  declared,  that  they  regarded  «  nul- 
lification as  neither  a  safe,  peaceable,  or  constitutional  remedy, 
but  as  unsound  and  dangerous  in  theory,  and,  in  practice,  tend- 
ing directly  to  civil  commotion,  disunion  and  anarchy.' 

The  resolves  of  Massachusetts  are  introduced  by  a  long,  able, 
and  elaborate  report  from  the  pen  of  the- chairman  of  the  com- 
mittee, the  Hon.  A.  H.  Everett.  They,  declare,  «  that  the  right 
claimed  by  the  convention  of  the  state  of  South  Carolina  for 
that  state,  of  annulling  any  law  of  the  United  States,  which  it 


Digitized 


by  Google 


2835.]  The  Nullification  Question.  31 

may  deem  unconstitutional,  is  unauthorized  by  the  letter  or 
spirit  of  the  constitution — not  supported  by  any  contempora- 
neous exposition  of  that  instrument,  or  by  the  practice  under 
it :  — inconsistent  with  the  nature  of  political  society,  and  tend- 
ing, in  practice,  to  the  subversion  of  public  tranquillity,  and  the 
complete  overthrow  of  the  government.' 

The  resolves  of  New  York,  also  prefaced  by  an  able  report, 
declare  l  the  right  of  a  single  state,  to  make  void  within  its 
limits  the  laws  of  the  United  States,  as  set  forth  in  the  ordi- 
nance of  South  Carolina/  to  be  *  wholly  unauthorized  by  the 
constitution  of  the  United  States,  and  in  its  tendency  subversive 
of  the  union  and  the  government  thereof.' 

The  legislature  of  New  Jersey  resolved,  *  that  we  deprecate 
the  acts  and  proceedings  of  our  brethren  of  the  state  of  South 
Carolina,  as  opposed  to  the  fundamental  principles  upon  which 
the  government  of  these  United  States  is  based,  as  violating 
the  spirit  and  meaning  of  the  federal  constitution,  and  tending 
to  rend  asunder  those  ties  of  common  interest  and  fraternal  re- 
gard, of  mutual  dependence  and  reciprocal  obligation,  which 
are  alike  our  pride,  our  glory  and  our  strength,  and  which  have 
proclaimed  us  to  the  world  a  united  people.' 

The  legislature  of  Pennsylvania  declared,  '  that  no  portion 
of  the  citizens  have  a  rightful  power  to  render  invalid  an  act  of 
the  congress  of  the  United  States,  duly  made  by  the  people's 
representatives,  and  approved  by  the  executive,  in  the  mode 
prescribed  by  the  constitution ;  nor  to  nullify  the  same,  either 
generally  or  within  particular  districts  ;  but  that  every  such  act 
of  congress  continues  in  full  force  every  where  within  the  Uni- 
ted States,  notwithstanding  any  such  asserted  nullification  ;  and 
all  persons,  who  resist  its  execution,  offend  against' the  consti- 
tution and  laws  of  the  United  States,  and  are  liable  to  prosecu- 
tion and  punishment  for  such  offence.' 

The  legislature  of  Delaware  resolved,  *  that  the  convention 
of  South  Carolina  can  have  no  other  or  greater  right  to  annul 
or  resist  the  laws  of  congress,  than  any  assemblage  of  an  equal 
number  of  individuals  in  any  part  of  the  United  States  ;  nor 
can  any  assemblage,  however  large,  have  any  other  or  greater 
right,  for  such  a  purpose,  than  belongs  to  each  individual  citi- 
zen, considered  as  a  constitutional  measure/ 
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The  mediating  state  of  Virginia, '  the  ancient  dominion,'  re? 
solved  '  that  they  continue  to  regard  the  doctrines  of  state  sove- 
reignty and  state  rights,  as  set  forth  in  the  resolutions  of  1798, 
and  sustained  by  the  report  thereon  of  1799,  as  a  true  inter- 
pretation of  the  constitution  of  the  United  States,  and  of  the 
powers  therein  given  to  the  general  government ;  but  that  they 
do  not  consider  them  as  sanctioning  the  proceedings  of  South 
Carolina,  indicated  in  her  ordinance ;  nor  as  countenancing  all 
the  principles  assumed  by  the  President  in  his  proclamation  — 
many  of  which  are  in  direct  conflict  with  them.' 

The  legislature  of  North  Carolina  declared,  '  that  the  doc- 
trines of  nullification,  as  avowed  by  the  state  of  South  Carolina, 
and  lately  promulgated  in  an  ordinance,  is  revolutionary  in  its 
character,  subversive  of  the  constitution  of  the  United  States, 
and  leads  to  a  dissolution  of  the  union.' 

The  state  of  Ohio  resolved, '  that  the  doctrine,  that  a  state 
has  the  power  to  nullify  a  law  of  the  general  government,  is 
revolutionary  in  its  character,  and  is,  in  its  nature,  calculated  to 
overthrow  the  great  temple  of  American  liberty.' 

The  legislature  of  Indiana  declared,  that  they  deeply  de- 
plored 'the  political  heresies  and  threatened  disorganization, 
recently  promulgated  by  a  portion  of  our  brethren  of  South 
Carolina.' 

The  state  of  Alabama  expressed  their  opinion  as  follows,  viz : 
'  Resolved,  that  nullification,  which  some  of  our  southern  breth- 
ren recommend  as  the  constitutional  remedy  for  the  evils  under 
which  we  lajx>r,  is  unsound  in  theory  and  dangerous  in  practice, 
that  as  a  remedy  it  is  unconstitutional  and  essentially  revolu- 
tionary, leading  in  its  consequences  to  anarchy  and  civil  discord, 
B&d  finally  to  the  dissolution  of  the  union.' 

The  legislature  of  Mississippi  resolved, '  that  the  doctrine  of 
nullification  is  contrary  to  the  letter  and  spirit  of  the  constitu- 
tion, and  in  direct  conflict  with  the  welfare,  safety  and  inde- 
pendence of  every  state  in  the  union.' 

The  legislature  of  Connecticut  declared,  that  '  no  state  has 
power  to  nullify  or  the  right  to  resist  the  execution '  of  laws 
enacted  by  congress. 

The  state  of  Maryland  assert,  <  that  it  is  not  in  the  power  of 
any  one  state  to  annul  an  act  of  the  general  government,  as 
void  or  unconstitutional/ 


Digitized 


by  Google 


1835.]  The  Nullification  Question.  33 

The  state  of  Illinois,  io  her  resolves,  uses  the  following  lan- 
guage ;  l  we  highly  approve  the  sentiments  contained  in  the 
President's  proclamation,  and  the  avowed  purpose  of  repelling 
the  unconstitutional  and  dangerous  designs  announced  in  the 
"  disorganizing  edict "  of  the  South  Carolina  convention  : — and 
that  "  disunion  by  armed  force  is  treason/'  and  should  be  treat- 
ed as  such  by  the  constituted  authorities  of  the  nation/ 

The  state  of  Georgia  proposed  a  southern  convention,  to 
devise  and  recommend  the  most  effectual  and  proper  mode  of 
obtaining  relief  from  the  evil,  of  the  '  protective  system  ;  and 
also,  a  convention  for  the  purpose  of  amending  the  constitution 
of  the  United  States :'  but  neither  of  these  propositions  were 
acceded  to  by  the  other  states. 

The  doctrine  of  nullification,  we  have  thus  seen,  has  been  the 
subject  of  discussion  in  the  halls  of  congress,  and  in  the  legisla- 
tures of  sixteen  of  the  states,  (probably  all  that  then  happened 
to  be  in  session,)  and  has  been  most  pointedly  disaffirmed  and 
denounced  in  all :  the  question,  we  trust,  is  forever  settled  by 
the  deliberate,  solemn,  and  declared  opinion  of  a  vast  and  over- 
whelming majority  of  the  people  of  these  United  States. 

In  the  volume  before  us,  the  reader  will  find  abundant  matter 
for  reflection,  not  merely  in  reference  to  the  great  question 
discussed  in  its  pages,  but  to  the  foundation,  the  structure,  the 
principles  and  the  arrangement  of  the  different  powers  of  our 
government.  The  reports,  resolves,  and  other  documents,  are 
for  the  most  part  written  in  a  forcible,  manly  and  statesmanlike 
style,  and  furnish  the  opposing  arguments,  in  a  clear,  condensed 
and  logical  form.  We  should  not  omit  to  observe,  that  the 
reports  and  addresses  of  the  South  Carolina  convention  are 
written  with  much  warmth,  and  savor  more  9f  that  spirit  of 
liberty  which  defies  law,  than  of  that  which  is  regulated  by  law. 
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ART.  IV.— RIGHT  TO  SUE  THE  UNITED  STATES. 

We  shall  aim  to  present,  in  the  following  article,  a  short  view 
of  the  general  rights  of  sovereignty  in  regard  to  suits  by  sub- 
jects, as  laid  down  in  the  writings  of  publicists  —  also  the  pro- 
vision of  the  constitution  of  the  United  States  in  this  behalf, 
the  construction  it  has  received,  and  the  practice  under  it.  Our 
object  is  two-fold ;  in  the  first  place,  to  furnish  individuals, 
concerned  in  private  claims  against  the  United  States,  with 
some  materials  that  may  be  useful  in  determining  the  course  to 
adopt ;  and  in  the  second  place,  to  take  the  liberty  to  suggest, 
whether,  upon  a  review  of  the  rights  of  an  American  citizen, 
who  has  a  claim  against  the  national  government,  there  do 
not  appear  some  grounds  for  wishing  an  alteration  of  the  law. 
Would  a  general  law  authorizing  suits  against  the  United 
States  be  inconsistent  with  the  national  dignity,  or  expose  the 
government  unduly  to  vexatious  claims ;  and  would  it  not 
benefit  the  citizen  ?  We  shall  not  argue  these  questions  ;  but 
shall  confine  ourselves  to  a  simple  statement  of  the  law  and 
practice,  as  we  have  found  it  —  submitting  the  case  to  the 
judgment  of  the  reader. 

It  is  considered  as  one  of  the  attributes  of  sovereignty,  not 
to  be  liable,  except  by  consent,  to  the  suit  of  a  subject.  '  So 
long  as  one  continues  a  subject  he  has  no  way  to  oblige  his 
prince  to  give  him  his  due,  when  he  refuses  it,  though  no  wise 
prince  will  ever  refuse  to  stand  to  a  lawful  contract.  And  if 
the  prince  gives  the  subject  leave  to  enter  an  action  against 
him  uJ>on  such  contract,  in  his  own  courts,  the  action  itself 
proceeds  rather  upon  natural  equity,  than  upon  the  municipal 
laws/  (Puffendorf 's  Law  of  Nature  and  Nations,  B.  8.  ch.  10.) 
This  doctrine  is  found  in  other  writers  on  the  law  of  nations, 
and  is  strenuously  supported  by  Locke.  (Locke  on  Govern- 
ment, pt.  2.  $  295.  See  Vattel,  B.  1.  ch.  4,  $  49,  50.  3 
Story's  Commentaries  on  the  Constitution,  538.  1  Blackstone's 
Commentaries,  243.) 

Some  of  the  reasons  assigned  for  this  rule  grow  out  of  the 
supposed  policy  of  preserving  the  chief  magistrate  or  govern- 
ment free  from,  perpetual  suits,  at  the  will  of  any  citizen,  for 
any  real  or  supposed  claim  or  grievance.    (See  3  Story's  Com. 
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on  Const.  538.)  Mr.  Chitty,  in  his  treatise  on  the  Preroga- 
tives of  the  crown,  (cap.  13,  §  1,)  assigns  another  reason, 
with  respect  to  the  exemption  of  the  kings  of  England.  '  The 
king,'  Mr.  Chitty  says,  '  is  not  indeed  personally  chargable, 
nor  can  he  be  subjected  to  the  usual  common  law  proceedings, 
which  may  be  instituted  between  subject  and  subject.  For  all 
judicial  proceedings  and  writs  must  be  in  the  king's  name  as 
the  fountain  of  justice  ;  and  it  would  be  absurd,  that  the  king 
should  command  or  require  another  to  command  himself;  inde- 
pendently of  its  being  contrary  to  the  constitutional  idea  of  the 
king,  to  imagine  that  he  is  subject  to  the  control  and  command 
of  any  of  his  own  courts.'  (See  also,  4  Coke,  55,  a.  Com.  Dig. 
Prerogative,  D.  78.) 

In  the  early  history  of  England,  however,  and  until  the  time 
of  Edward  I.  the  King  might  have  been  sued  as  a  common 
person.  This  seems  to  have  been  one  of  the  rights  of  the  sub- 
ject established  in  Saxon  times,  before  the  attributes  of  sove- 
reignty had  acquired  their  present  refined  character,  and  before 
the  Norman  conquest  had  broken  that  spirit  of  freedom,  which 
controlled  the  relations  between  the  Prince  and  his  people.1 
Bracton  says  of  the  sovereign,  in  that  admirable  style  which 
pervades  his  work :  Ad  hoc  autem  creatus  est  et  electus,  ut 
justitiam  faciat  universis,et  ut  in  eo  dominus  sedeat,  et  per  ipsum 
sua  judicia  disernat.  (Lib.  3.  cap.  9.)  Wilson,  J.  in  his 
opinion  in  the  case  of  Chisholm  v.  State  of  Georgia^  (2  Dal. 
460)  says  the  form  of  process  was  imperative  upon  the  king. 
Precipe  Henrico  Regi  Anglia,  fyc. 

But  though  the  king  of  England  is  no  longer  exposed  to  a  suit, 
as  a  private  citizen,  the  constitution,  or,  in  other  words,  the  com- 
mon law,  has  provided  an  adequate  remedy  for  the  subject,  in  all 
cases  where  property  is  concerned.  Blackstone  has  stated  this 
in  his  habitual  style  of  servility.  '  If  any  person  has,  in  point 
of  property,  a  just  demand  upon  the  king,  he  must  petition 

1  This  spirit  and  the  attachment  of  the  people  after  the  conquest  to  the 
Saxon  laws  is  illustrated  by  a  lively  ballad,  given  by  Thierry,  in  the  Ap- 
pendix to  the  first  volume  of  his  learned  and  eloquent  Histmre  de  Im  Com* 
qneU  de  Vj&ngUterre.    The  ballad  represents  the  struggle  of  the  Kentish- 
men  against  the  Conqueror  and  puts  these  words  in  their  months : 
For  liberty  we  fight, 
And  to  enjoy  King  Edward's  laws, 
The  which  we  hold  our  right 
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him  in  his  court  of  chancery,  where  his  chancellor  will  admin- 
ister right  as  a  matter  of  grace,  though  not  upon  compulsion/ 
(1  Com.  243.)  Now  the  petition  of  right  was  recognised, 
(Bro.  Ab.  tit.  Prerog.  2.)  as  far  back  as  the  days  of  Edward  I. 
a  monarch  in  nowise  remarkable  for  the  laxity  with  which  he 
maintained  his  constitutional  prerogatives  —  and  is  called  by 
Mr.  Chitty,  in  the  work  above  quoted,  the  birth-pght  of  the 
subject,  The  petition  of  right  is  a  common  law  remedy;  But 
the  delay  and  expense  attending  this  proceeding  induced  the 
legislature  to  aflbrd  the  subject  a  more  summary  method  of  in- 
terpleading with  the  crown.  This  was  effected  by  extending 
the  remedies  by  monstrans  de  droit  and  traverse  of  office.  At 
the  present  time  it  is  believed,  that  the  subject  in  England  en- 
joys in  all  cases  of  property,  as  full  a  remedy  against  the  crown, 
as  against  any  private  individual. 

The  situation  of  the  citizen  in  the  United  States,  so  far  as 
claims  upon  the  government  are  concerned,  is  not  so  eligible 
as  that  of  the  British  subject.  This  will  be  seen,  by  a  refer- 
ence to  the  constitution  and  to  the  legislation  of  congress. 

By  the  constitution,  the  judicial  power  extends  c  to  contro- 
versies to  which  the  United  States  shall  be  a  party.'    Art.  III. 

Upon  this  Judge  Story  remarks,  in  his  Commentaries  upon 
the  Constitution  (vol.  3d,  <$>  1669,  p.  537,)  as  follows  : 

*  It  is  observable  that  the  language  used  does  not  confer 
upon  any  court  cognizance  of  all  controversies  to  which  the 
United  States  shall  be  a  party,  so  as  to  justify  a  suit  to  be 
brought  against  the  United  States  without  the  consent  of  con- 
gress.9 Judge  Story  proceeds ;  '  The  greatest  difficulty  arises 
in  regard  to  the  contracts  of  the  national  government ;  for  as 
they  cannot  be  sued  without  their  own  consent,  and  as  their 
agents  are  not  responsible  upon  any  such  contracts,  when  law- 
fully made,  the  only  redress  which  can  be  obtained  must  be 
by  the  instrumentality  of  congress,  either  in  providing  (as  they 
may)  for  suits  in  the  common  courts  of  justice  to  establish  such 
claims  by  a  general  law,  or  by  a  special  act  for  the  relief  of 
the  particular  party.  In  each  case,  however,  the  redress  de- 
pends solely  upon  the  legislative  department,  and  cannot  be 
administered  except  through  its  favor/  The  legislative  body, 
says  Iredell,  J.  is  the  only  one  that  can  afford  a  remedy,  which, 
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from  the  very  nature  of  it,  must  be  the  effect  of  its  discretion, 
and  not  of  any  compulsory  process.  This  is  the  only  consti- 
tuted authority  to  which  such  an  application  could,  with  any 
propriety,  be  made.  (Chisholm  v.  State  of  Georgia,  2  Dal. 
*44.)  The  following  language  of  one  of  the  expounders  of  the 
constitution  on  this  subject  deserves  to  be  quoted. 

'  I  believe/  says  Mr.  Tucker,  <  that  there  is  as  much  reason 
that  a  legal  or  equitable  claim  against  the  United  States  should 
receive  a  judicial  discussion,  and  decision,  as  any  similar  claim 
which  might  be  made  on  their  behalf.  And  though  I  doubt, 
as  to  the  mode  in  which  a  judicial  inquiry  into  the  justice  of  a 
pecuniary  claim  against  them  may  be  instituted,  yet  I  cannot 
doubt  that  the  constitution  meant  to  afford  the  right  to  every 
citizen  of  the  United  States.  Both  the  constitution  and  laws 
of  the  United  States  appear  to  be  defective  upon  this  subject ; 
inasmuch  as  they  neither  provide  in  what  manner  a  just  claim 
against  the  United  States,  which  may  happen  to  be  disallowed 
by  the  auditor  and  comptroller  of  the  treasury,  shall  be  judi- 
cially examined ;  nor  for  the  payment  of  any  just  claim  which 
might  be  judicially  established,  without  submitting  it  to  the 
discretion  of  congress,  whether  they  will  make  an  appropria- 
tion for  that  purpose.'     (1  Tuck.  Black.  363.) 

'  A  judicial  court  is,  according  to  the  true  spirit  of  the  con- 
stitution, the  proper  place  in  which  such  a  right  should  be 
inquired  into,  and  from  which  redress  might  be  finally  obtained ; 
and  that  without  impediment  from  any  other  department  of  the 
government.'     (364.    See  also  p.  352.) 

The  following  are  the  instances  in  which  congress  have 
granted  permission  to  sue  the  United  States. 

The  first  instance  is  in  an  act  passed  May  7,  1822,  (cap. 
96.  See  Washington  City  Laws,  p.  418.)  authorizing  the 
Corporation  of  Washington  to  drain  the  ground  in  and  near 
certain  public  reservations,  and  to  improve  and  ornament 
certain  parts  of  the  same.  The  sixth  section  of  this  act  is  as 
follows : 

'  It  shall  be  lawful  for  the  legal  representatives  of  any  former 
proprietor  of  the  land  directed  to  be  disposed  of  by  this  act, 
or  person  lawfully  claiming  title  under  them,  and  they  are 
hereby  permitted  and  authorized,  at  any  time  within  one  year 
from  the  passing  of  this  act,  to  institute  a  bill  of  equity,  in  the 
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nature  of  a  petition  of  right,  against  the  United  States,  in  the 
Circuit  Court  of  the  United  States  for  the  District  of  Columbia, 
in  which  they  may  set  forth  the  grounds  of  their  claim  to  the 
land  in  question.' 

The  action  of  Van  Ne»$  fy  Wife  v.  Mayor  of  Washington 
tf  the  United  States  (4  Peters  S.  C.  Rep.  232,)  was  insti- 
tuted under  the  permission  given  by  the  above  section. 

In  1824  was  passed  an  act  enabling  the  claimants  to  lands 
within  the  limits  of  the  state  of  Missouri  and  territory  of  Ar- 
kansas to  institute  proceedings  to  try  the  validity  of  their  - 
claims.  (3  Story's  Laws,  1959,  cap.  173.)  The  first  section 
provides  that  persons  claiming  lands,  &c.  in  that  part  of  the 
late  province  of  Louisiana  which  is  now  included  within  the 
state  of  Missouri,  by  virtue  of  certain  French  or  Spanish 
grants,  &c.  and  which  might  have  been  perfected  into  a  com- 
plete title  under  the  laws  of  the  government  under  which  the 
same  originated,  had  not  the  sovereignty  of  the  country  been 
transferred  to  the  United  States,  may  present  a  petition  to  the 
District  Court  of  the  state  of  Missouri,  setting  forth,  fully, 
plainly  and  substantially,  the  nature  of  their  claims  to  the 
lands,  &c.  The  section  further  provides,  at  considerable 
length,  what  shall  be  set  out  in  the  petition,  and  that  it  shall 
be  the  duty  of  the  United  States'  attorney  for  the  district  in 
which  the  suit  shall  be  instituted,  in  all  cases  where  the  United 
States  are  interested  on  account  of  the  public  domain,  to  take 
notice  of  each  petition  filed  under  the  provisions  of  this  act, 
and  to  make  defence,  on  all  just  and  proper  occasions,  in  behalf 
of  the  public  interest. 

The  second  section  of  the  above  act  provides  that  every 
petition,  presented  under  it,  shall  be  conducted  according  tp 
the  rules  of  a  court  of  equity. 

This  act  was  continued,  with  some  modifications,  by  another 
act  passed  24th  May,  1828.     (cap.  92.) 

The  actions  of  Soidard  et  al.  v.  United  States,  and  of  Smith 
v.  United  States,  (4  Peters  S.  C.  Rep.  511,)  were  instituted 
under  the  permission  given  by  the  above  act. 

In  1828,  May  23,  (cap.  70)  was  passed  an  act  supplement- 
ary to  the  several  acts  providing  for  the  settlement  and  con- 
firmation of  private  land  claims  in  Florida.  It  is  provided  by 
the  sixth  section  of  this  act,  that  certain  claims  to  land  within 
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the  territory  of  Florida  shall  be  received  and  adjudicated  by 
the  judge  of  the  Superior  Court  of  the  district  within  which 
the  land  lies,  upon  the  petition  of  the  claimant,  according  to 
the  rules,  regulations,  conditions,  restrictions  and  limitations  pre- 
scribed by  [to]  the  district  judge  and  claimants  in  the  state  of 
Missouri,  by  act  of  congress  approved  May  26th,  1824. 

Several  actions  against  the  United  States,  under  the  permis- 
sion granted  by  the  above  act,  came  before  the  Supreme  Court 
of  the  United  States,  during  the  last  winter,  (1834.)  They 
are  reported  in  the  eighth  volume  of  Mr.  Peters'  Reports. 

Suits  in  several  instances  have  been  allowed  against  states  of 
the  union  by  statutes. 

Mr.  Tucker  informs  us,  in  his  Commentaries  upon  the  Con- 
stitution, (1  Tuck.  Black.  362,)  that  according  to  the  laws  of 
Virginia,  if  a  claim  against  the  commonwealth  be  disallowed  or 
abated  by  the  auditor  of  public  accounts,  any  person  who  may 
think  himself  aggrieved  thereby,  may  petition  the  high  court  of 
chancery,  or  the  district  court  held  at  Richmond,  according  to 
the  nature  of  the  case,  for  redress  ;  and  such  court  shall  pro- 
ceed to  do  right  thereon  ;  and  a  like  petition  shall  be  allowed 
in  all  other  cases  to  any  person  who  is  entitled  to  demand 
against  the  commonwealth  any  right  in  law  or  equity. 

In  the  session  for  1833,  of  the  legislature  of  Mississippi,  an 
act  was  passed  declaring,  that  it  shall  be  competent  for  any 
person,  deeming  himself  to  have  a  just  claim  against  the  state 
of  Mississippi  to  exhibit  and  file  a  bill  in  equity,  in  the  Superior 
Court  of  Chancery,  against  the  state  ;  the  complainant  entering 
into  bond  with  sureties,  in  the  sum  of  $  250,  conditioned  to 
indemnify  the  state  against  all  costs  ;  and  it  shall  be  the  duty 
of  the  attorney-general  to  answer,  defend  or  demur  to  said  bill ; 
either  party  may  appeal  to  the  High  Court  of  Errors  and  Ap- 
peals ;  no  execution  whatever  shall  ever  issue  on  any  decree 
in  chancery  against  the  state,  whereby  the  state  may  be  dis- 
possessed of  lands  and  tenements,  goods  and  chattels.  (See 
11  Am.  Jurist,  478.)  c.  s. 
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ART.  V.— OPINION  ON  THE  WILL  OF  SIR  WILLIAM  PEPPERELL. 

[From  the  MSS.  of  the  late  Chief  Justice  Parsoni .] 

Mr.  Parsons  is  requested  by  Mr.  Humphreys,  on  behalf  of 
Sir  William  Pepperell,  to  give  his  answer,  in  writing,  to  the 
following  questions,  and  transmit  the  same  to  Mr.  Humphreys. 
The  late  Sir  William  PepperelTs  will  accompanies  these 
questions. 

1  Qu.  What  estate  did  old  Sir  William  Pepperell,  in  his 
will,  devise  to  his  grandson,  the  present  Sir  William  Pepperell, 
in  his  lands  in  Kittery,  Biddeford  and  Scarborough  ? 

Ans.  It  is  my  opinion,  that  old  Sir  William  Pepperell,  by 
his  will,  devised  to  the  present  Sir  William,  the  remainder  in 
fee-tail,  expectant  upon  the  deaths  of  his  wife  and  daughter, 
of  all  his  lands  in  those  places. 

In  the  construction  of  a  will,  the  whole  of  it  is  to  be  con- 
sidered, in  order  to  determine  the  manifest  intention  of  the 
testator  ;  and  such  construction  is  to  be  given  to  the  words  of 
the  will,  as  is  necessary  to  support  that  intention,  so  far  as  may 
be  consistent  with  the  rules  of  law.  The  testator  very  clearly 
intended  to  continue  the  estate  in  his  name  and  blood,  and 
that,  while  his  grandson,  the  present  Sir  William,  had  lawful 
issue,  the  estate  should  continue  in  his  line ;  he  taking  the 
surname  of  Pepperell ;  for  the  devise  over  to  Andrew  Pep- 
perell Sparhawk  is  upon  condition,  that  Sir  William  should 
have  no  issue,  male  or  female,  to  inherit.  Now  if  Sir  Wil- 
liam took  only  a  life  estate,  this  manifest  intention  of  the  testator 
cannot  prevail.  By  the  strict  letter  of  the  will,  the  estate  is 
devised,  cto  my  grandson,  William  Pepperell  Sparhawk,  to 
hold  for  the  term  of  his  natural  life,  and  if  he  should  have  a 
son,  lawful  issue  of  his  body,  then  the  same  estate  to  be  to 
him,  the  said  son  of  said  grandson  William,  and  to  Aw  heirs  of 
his  body,  lawfully  begotterf,  from  generation  to  generation  suc- 
cessively forever  in  fee-tail,  so  long  as  there  shall  be  any  in  his 
line  forever :  but  in  case  he  should  have  no  son  but  a  daughter, 
then,'  &c.  &c.  Now  suppose  that  Sir  William  should  have 
several  sons  and  daughters,  yet  if  the  word  son,  in  this  devise, 
is  a  word  of  purchase,  and  not  of  limitation,  only  one  son, 
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(perhaps  the  eldest,  though  the  testator  does  not  determine 
which,)  can  take  ;  and  if  he  die  without  issue,  no  other  issue 
of  Sir  William  can  take  by  purchase,  nor  can  this  surviving 
issue  take  by  descent,  if  Sir  William  took  only  an  estate  for 
life.  Therefore,  by  the  words, '  if  he  should  have  a  son,  law- 
ful issue  of  his  body,'  the  testator  must  mean,  if  he  should 
leave  lawful  male  issue ;  and  if  such  was  his  intention,  then 
clearly  Sir  William  took  an  estate  tail ;  for  it  is  a  settled  prin- 
ciple of  law,  where  an  estate  is  devised  to  A  for  life,  and  after 
his  decease  to  his  issue  male,  that  A  takes  an  estate  tail. 

It  may  be  further  observed,  if  the  antecedent  to  the  words, 
his  heirs,  his  body,  his  line,  is  the  son  of  the  present  Sir  Wil- 
liam, then  no  provision  is  made  for  any  other  son  of  Sir  Wil- 
liam. But  the  testator,  by  the  subsequent  words, '  but  in  case 
he  should  leave  no  son  but  a  daughter,'  be.  manifestly  in- 
tended that  all  Sir  William's  should  take,  before  any  daughter 
of  his ;  therefore  the  antecedent  to  those  words  must  be  the 
testator's  grandson  William,  in  order  to  effectuate  the  manifest 
intention  of  the  testator,  and  this  construction  is  agreeable  to 
the  rules  of  grammar,  and  consonant  to  the  subsequent  expres- 
sion, '  if  he  should  leave  no  son,'  &c.  where  the  testator's 
grandson  William  is  evidently  the  antecedent  to  the  relative 
he.  Now  upon  this  construction,  Sir  William  will  take  an 
estate  tail ;  for  when  an  estate  is  devised  to  A  for  life,  and 
after  his  decease,  to  the  first  son  of  A  and  the  heirs  of  A's 
body,  A  takes  an  estate  tail. 

But  there  are  several  other  expressions  in  the  will  which, 
in  my  opinion,  incontestably  prove  that  Sir  William  took  an 
estate  tail.  The  devise  over  to  Andrew  Pepperell  Sparhawk  is 
upon  the  condition,  that '  if  my  said  grandson  William  shall  not 
leave  any  lawful  issue,  to  take  or  inherit  my  said  estate,'  then, 
&c.  Now  when  an  estate  is  devised  to  A  for  life,  and  if  he 
leave  no  lawful  issue  to  inherit  it,  then  it  is  devised  over,  I 
take  it  to  be,  without  dispute,  an  estate  tail  in  A,  otherwise 
his  issue  cannot  inherit  the  estate,  and  by  such  a  devise,  the 
issue  cannot  take  as  purchasers.  The  devises  of  the  same 
estate  to  his  grandsons,  Andrew,  Nathaniel  and  Samuel,  are 
clearly  devises  in  tail,  and  no  reason  can  be  given,  why  the 
testator  should  give  to  those  grandsons  a  larger  control  over 
the  estate  than  to  his  grandson  William.  It  is  manifest  it  was 
VOL.  xin. — no.  xxv.  4 
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the  testator's  intention,  for,  in  the  devise  to  his  grandson  Na- 
thaniel, he  gives  the  estate  '  to  him  and  to  his  heirs  male,  cm* 
to  his  heirs  female,  as  it  may  happen,  in  the  same  manner  and 
upon  the  same  conditions,  as  my  said  grandson  William  should 
have  had  the  same,  in  every  respect  to  be  observed/  From 
this  devise,  the  conclusion  is  manifest,  that  as  Nathaniel  took 
an  estate  tail,  and  was  to  take  the  .estate  in  the  same  manner 
as  William,  therefore  William  must  take  an  estate  tail.  The 
same  observations  may  be  made  on  the  devise  to  his  grandson 
Samuel  Hirst,  and  to  his  kinsman  Pepperell  Frost. 

Qu.  2.  Whether  the  estate  of  which  Sir  William  Pepperell 
was  seized,  by  force  of,  and  under  the  will  of  his  late  grand- 
father, was  confiscated  to  the  use  of,  and  vested  in  the  com* 
monwealth  of  Massachusetts  by  their  statute  entitled,  '  an  act  to 
confiscate  the  estates  of  certain  notorious  conspirators  against 
the  government  and  liberties  of  the  inhabitants  of  the  late 
province,  now  state  of  Massachusetts  Bay.' 

Ans.  Under  and  in  force  of  that  will,  Sir  William  was  seized 
in  fee-simple  of  the  remainder,  expectant  on  his  grandmother's 
and  mother's  death,  of  all  the  residue  of  the  testator's  real 
estate,  not  particularly  devised  in  his  will,  exclusive  of  the 
estate,  of  which,  in  my  answer  to  the  first  question,  I  have 
supposed  him  seized  in  fee-tail  in  remainder ;  and  J  have  no 
doubt,  but  that  the  whole  of  Sir  William's  interest  aforesaid 
was,  by  that  statute,  confiscated  to  the  use  of,  and  vested  in 
the  commonwealth.  The  statute  operates  upon  all  goods, 
chattels,  lands,  tenements  and  hereditaments  of  every  kind  : 
and  although  Sir  William's  estate  in  the  lands  was  a  remainder 
in  fee-simple  of  one  part,  and  in  fee-tail  of  the  other  part,  yet 
the  remainders  were  not  contingent,  but  vested,  and  are  clearly 
hereditaments,  and  so  confiscated  to  the  use  of,  and  Vested  in 
the  commonwealth  of  Massachusetts. 

Qu.  3.  Whether  the  provisional  treaty  between  the  United 
States  and  Great  Britain  will  control  the  operation  of  the 
aforesaid  statute,  upon  the  estate  claimed  %  by  Sir  William 
Pepperell  as  aforesaid  ? 

Ans.  The  only  clause  in  that  treaty,  which  can  control  the 
operation  of  that  statute,  is  the  last  paragraph  of  the  5th  arti- 
cle. But  it  is  my  opinion,  that  paragraph  cannot  control  the 
operation  of  the  statute,  upon  the  estate  claimed  by  Sir  Wil- 
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liam  Pepperell  as  aforesaid ;  that,  notwithstanding  the  treaty, 
he  has  lost  all  right  to  the  estate ;  that  the  same  is  vested  in 
the  commonwealth,  and  that  his  issue  is  also  barred,  as  they 
can  claim  only  as  his  heirs.  The  effect  of  that  paragraph  is 
only  to  save  the  interests  of  third  persons,  not  claiming  under 
the  conspirators  since  the  19th  April,  1775,  but  it  cannot 
operate  in  favor  of  the  conspirators  or  their  heirs. 
Newburyport,  Oct.  9th,  1788.  Theop.  Pabsonb. 


ART.  VI.— JOINT  OR  SEVERAL  DAMAGES. 
QUESTION. 

In  an  action  for  malicious  prosecution  against  several  defend- 
ants, can  the  jury  sever  in  the  damages  in  any  circumstances  t 

My  opinion  on  this  question  is  decidedly  in  the  negative.  I 
take  this  position  to  be  clear,  that  neither  in  an  action  for  a 
malicious  prosecution,  nor  in  an  action  of  trespass,  nor  in  any 
action  founded  on  a  tort,  and  for  reparation  of  an  injury  in 
damages,  can  the  jury  sever  in  their  verdict  as  to  the  assess- 
ment of  the  damages.  I  see  no  difference  or  ground  of  dis- 
tinction between  an  action  for  a  malicious  prosecution,  and  any 
other  action  of  the  class  which  I  have  described,  the  rule  which 
applies  to  one  applies  to  all. 

I  share,  therefore,  in  the  astonishment  expressed  by  Lord 
Mansfield,  in  Hill  v.  Goodchild,  5  Bur.  2792,  and  by  Chief 
Justice  Kent,  in  Livingston  v.  Bishop,  1  Johns.  291,  that  there 
should  be  found  in  the  books  so  many  various  and  such  con- 
trary opinions  upon  the  subject.  This  never  would  have  hap- 
pened, if  the  courts  had  reflected  only  a  little  on  the  clear  and 
indubitable  and  long  established  rules  and  principles  of  law, 
that  are  applicable  to  this  question,  and  produce  the  most 
simple  and  easy  solution  of  it.    . 

In  criminal  prosecutions  where  punishment  is  the  object, 
there  is  not  a  more  clearly  established  rule,  than  that  that  pun* 
ishment  is  in  every  case  to  be  proportioned  to  the  degree  of 
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the  offence,  and  that  no  man  is  to  be  punished  for  the  offence 
of  another.  If  several  join  in  a  riot  or  trespass,  assault,  bat- 
tery, or  whatever  it  may  be  short  of  felony,  they  are  principals, 
and  all  guilty  of  the  same  offence,  though  some  of  them  should 
have  been  what  in  other  crimes  would  be  called  accessaries  in 
contradistinction  to  principals.  But  it  does  not  follow  from  that 
that  they  are  all  guilty  in  the  some  degree.  Their  offence  is 
the  same,  but  the  degree  is  or  may  be  different.  Hence  the 
court  not  only  may,  but  are  bound  to  assess  several  fines  upon 
them,  and  if  they  should  pass  a  joint  judgment  against  them,  it 
is  error.  11  Coke,  43.  Otherwise,  says  Lord  Coke,  one  man 
might  lie  in  goal  until  all  his  companions  had  paid  their  fines. 

But  in  civil  actions  the  rule  is  reversed.  All  who  join  in  a 
trespass  or  in  wrong  to  another,  whatever  be  the  degree  of  their 
participation,  provided  it  is  sufficient  to  make  them  principals 
in  the  act,  are  jointly  and  severally  bound  to  the  party  injured 
to  make  him  foil  and  complete  reparation  in  damages.  Each  is 
not  merely  bound  to  the  extent  of  the  injury  he  has  personally 
inflicted,  but  to  the  whole  of  that  which  he  has  contributed  to 
inflict.  The  damages,  that  he  is  made  to  pay  are  not  con- 
sidered in  the  light  of  a  punishment,  that  the  law  has  provided 
for  otherwise,  but  in  that  of  an  indemnity  to  the  injured  party. 
Were  it  otherwise,  the  rich  might  every  day  injure  the  poor 
with  impunity,  the  rich  men  standing  at  a  distance  and  giving 
merely  the  countenance  of  their  presence  to  the  beggarly  des- 
perado who  inflicted  the  direct  injury,  and  from  whom  no  in* 
demnity  could  be  recovered.  Such  law  might  suit  the  meridian 
of  Venice,  and  Naples,  but  surely  not  that  of  the  United  States. 
Again,  if  the  jury  could  sever  in  damages,  while  the  plaintiff 
could  only  make  his  election  de  melioribus  domnis,  the  domna 
Heliora  might  be  awarded  against  a  beggar,  and  fix  costs  only 
against  the  only  man,  whose  fortune  promised  him  the  chance 
of  an  indemnity.  True,  he  is  driven  to  that  choice,  if  he  brings 
separate  actions,  and  that  is  perfectly  right,  and  it  would  be 
better  still,  in  my  opinion,  if  separate  actions  were  prohibited, 
or  if  one  recovery  with  satisfaction,  should  be  a  bar  to  all  other 
actions,  but  the  Supreme  Court  of  New  York,  have  decided 
otherwise  in  the  case  before  quoted.  For  I  consider  separate 
a&tfons  as  an  act  of  oppression,  and  the  doctrine  de  melioribus 
iffltfm  was  very  jttetly  applied  in  Duane  t.  Mierchen,  4  Yates, 
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437.  The  trespass,  indeed,  in  that  case  was  a  flagrant  outrage 
committed  on  the  plaintiff,  and  such  an  one,  as  I  hope  never 
to  see  repeated,  and  the  damages  which  Duane  recovered 
from  the  first  defendant,  were  trifling  in  comparison  to  it ;  but 
it  was  his  own  fault ;  if  he  had  brought  one  single  action  against 
all  the  defendants  jointly,  he  would  have  probably  lecovered 
adequate  damages,  with  less  vexation  and  trouble  to  himself 
and  to  others.  I  shall  never  be  sorry  to  see  courts  of  justice 
discourage  separate  actions  in  all  similar  cases. 

The  principle  which  I  have  stated  is  so  clear,  that  I  think, 
that  an  attempt  to  demonstrate  it  further  would  weaken  it.  It 
amounts  in  a  few  words  to  this :  criminally  every  man  is  to  be 
punished  according  to  the  degree  of  his  own  offence ;  civilly 
he  is  answerable  to  repair  in  to  to,  the  injury  done  jointly  by 
himself  and  others  to  whatever  extent  he  may  have  participated 
in  it.  When  Lord  Mansfield  said,  in  the  case  already  quoted, 
'  that  as  the  degrees  of  guilt  might  have  been  different,  the  real 
justice  would  have  been,  that  the  damages  should  have  been 
respectively  assessed  in  proportion  to  the  real  injury  done  by 
each  defendant.'  He  did  not  advert  to  the  distinction  between 
criminal  and  civil  cases,  and  the  idea  of  punishment  must  have 
been  at  that  time  floating  in  his  mind,  or  he  was  misled  by 
some  vague  idea  of  distributive  justice,  that  occurred  to  him  at 
the  moment,  and  the  fallacy  of  which  he  could  have  perceived 
on  a  moment's  reflection.  His  opinion,  I  presume,  influenced 
the  decision  of  the  Supreme  Court  of  South  Carolina,  in  White 
v.  McNeily,  1  Bay.  10,  when  they  established  a  principle  so 
much  in  opposition  to  the  principles  of  law  and  justice.  But 
there  is  something  specious,  in  the  idea  of  proportional  damages, 
by  which  the  mind,  even  of  the  greatest  men  are  apt  to  be 
misled,  as  we  have  seen  in  these  two  remarkable  examples. 

My  opinion,  therefore,  is,  that  when  a  joint  action  is  brought, 
although  the  jury  may  sever  in  their  verdict,  by  finding  one  or 
more  guilty,  and  the  others  not  guilty,  they  cannot  sever  in 
damages,  and  I  think  the  weight  of  authorities,  particularly  the 
most  modern,  is  with  me  in  this  decision.  On  this  principle, 
although  I  highly  respect  the  talents  of  the  honorable  judge 
(Hemphill,)  who  presided  in  the  District  Court  for  the  city 
and  county  of  Philadelphia,  on  the  decision  t>f  the  case  Shultz 
t>.  Hunter,  2  Brown,  233,  my  mind  cannot  yield  its  assent  to 
4* 
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tha  judgment,  which  that  court  then  gave  de  nclioribus  damnis 
on  a  verdict  in  which  the  jury  had  severed  in  the  damages.  I 
think  they  should  have  awarded  a  venire  fac.  de  novo,  and 
directed  the  jury  to  assess  joint  damages  on  the  new  trial.  If 
ever  such  a  case,  gentlemen,  should  occur  to  any  of  you,  I 
think  you  might  with  safety  carry  it  to  the  Supreme  Couit,  if 
several  damages  were  given  by  a  jury  in  a  joint  action  of  tres- 
pass, to  the  prejudice  of  your  client.  i>. 


ART.  VII—  MANNER  OF  ELECTING  PROFESSORS  OF  LAW 
IN  FRANCE. 

[The  attention,  now  given  both  in  this  country  and  in  England, 
to  legal  education,  and  to  the  establishment  of  law  schools  and 
professorships,  will  impart  an  interest  to  the  following  curious 
account,  translated  by  a  correspondent,  from  the  pages  of  the 
Themis  ou  Bibliotheque  du  Jurisconsult,  tome  1,  p.  269  —  a 
journal,  whose  value  and  learning  were  acknowledged  by  all  who 
read  it  at  the  time  of  its  publication,  and  which  is  now  referred 
to,  as  a  standard  work  and  collection  relating  to  jurisprudence, 
by  every  student  of  the  Roman  and  the  foreign  law.    Its  place  is 
imperfectly  supplied,  at  the  present  time,  by  the  Revue  Etran- 
gere,  of  M.  Fcelix.  We  should  add,  that  we  believe,  the  mode  of 
electing  professors,  described  below,  has  prevailed,  to  a  consid- 
erable extent,  for  a  long  period,  upon  the  continent  of  Europe. 
It  was  upon  a  trial,  like  this,  that  the  great  Cujas  lost  his  elec- 
tion, when  he  first  offered  himself  as  a  candidate  for  a  professor- 
ship of  the  Roman  law  —  the  study  and  knowledge  of  which 
it  was  his  high  destiny  to  advance  so  immeasurably  beyond  all 
his  predecessors.    His  successful  competitor,  Forcadel  —  whose 
name  has  come  down  to  us,  only  on  account  of  this  academic 
victory — was  preferred,  because  he  held  to  the  old  method  of 
teaching  the  Roman  law,  la  methode  barbart  des  Bartolistes, 
whereas  Cujas  was  the  founder  of  a  new  school.     This  mode 
of  election,  probably,  sprung  up  shortly  after  the  days  of  the 
feudal  system,  and  seems  to  have  been  actuated  by  no  small 
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portion  of  the  spirit  of  knighthood.  Indeed,  the  concurrence 
seems  to  be  a  sort  of  tournament  or  joust  devised  for  men  of 
the  toga.     Ed.  Jur.] 


When  a  chair  becomes  vacant  in  one  of  the  faculties  of  law, 
the  commission  of  public  instruction,  by  a  decree,  appoints  the 
day  for  the  opening  of  a  concurrence,  (concours)  designates  the 
faculty,  before  which  it  is  to  take  place,  names  the  president  of 
the  concurrence,  and  the  judges  to  be  added  to  the  professors 
of  the  faculty.  There  must  be  at  least  four  months,  between 
the  day  of  the  decree,  which  ordains  the  opening  of  a  concur- 
rence, and  the  day  fixed  for  the  opening.  During  this  interval 
the  concurrence  is  announced  by  the  journals  and  by  notices 
put  up  in  each  academic  district,  (arrondissement)  and  princi- 
pally in  those  cities,  where  there  is  a  faculty  of  law. 

The  conditions,  requisite  for  admission  to  the  concurrence, 
are  that  the  applicant  be  a  native  or  naturalized  Frenchman,  a 
doctor  in  law,  admitted  in  one  of  the  faculties,  or  in  an  ancient 
university,  and  also  thirty  years  of  age.  The  commission  fray 
dispense  with  the  requisite  of  age,  but  not  to  more  than  three 
of  the  candidates,  at  the  same  concurrence. 

At  Paris,  the  judges  of  the  concurrence  must  be  nine  in 
number,  at  least,  including  the  president,  at  the  time  of  the 
opening,  and  cannot  proceed  to  judgment,  if  reduced  to  less 
than  seven.  In  the  other  faculties,  eight  are  sufficient,  at  the 
opening,  and  five  for  the  judgment.  Every  professor  of  the 
faculty,  before  which  a  concurrence  is  opened,  is  one  of  the 
judges  de  jure.  The  commission  appoints  the  other  judges, 
from  the  professors  of  the  other  faculties  of  law,  the  magistrates 
of  the  sovereign  courts,  the  adjunct  professors  of  the  faculty, 
the  doctors  in  law,  or  the  ancient  advocates.  If  the  number 
of  judges  is  found  incomplete,  at  the  time  of  the  opening,  it 
is  to  be  filled  up  by  the  president,  from  the  persons  above 
designated. 

The  jurisconsults,  who  are  desirous  of  becoming  candidates, 
must  deliver  or  send  to  the  secretary  of  the  faculty,  before 
whom  the  concurrence  is  to  be  opened,  at  least  fifty  days  before 
the  opening,  documents  to  prove  that  they  have  the  requisite 
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qualifications,  and  also  their  address.  The  faculty  immediately 
proceed  to  an  examination  of  these  documents,  and  in  three 
days,  the  dean  gives  notice  to  the  candidates  of  the  result  of 
the  examination.  Those  who  are  rejected  may  appeal  to  the 
commission  of  public  instruction. 

Three  days  before  the  opening,  all  the  candidates,  upon  the 
convocation  of  the  president,  attend  a  sitting  of  the  judges,  at 
a  time  mentioned  in  the  convocation,  and  write  their  names 
and  addresses  in  a  register.  They  are  then  to  propose  their 
challenges,  which  aredetermined  upon  by  the  assembly.  Every 
candidate,  who  neglects  to  attend  at  this  sitting,  without  suffi- 
cient excuse,  is  excluded  from  the  concurrence.  The  trials  are 
three  in  number.  For  the  first,  the  judges  of  the  concurrence 
select  three  questions  exclusively  relative  to  the  matters  of  in- 
struction belonging  to  the  vacant  chair,  and  one  of  the  candi- 
dates draws  by  lot,  that  which  is  to  be  treated.  AH  the  can- 
didates are  afterwards  shut  up  in  a  room,  suid  in  the  space  of 
six  hours,  at  the  most,  each  of  them  must  discuss  the  subject 
in  writing,  and  in  Latin,  if  the  vacant  chair  is  one  of  Roman 
law.  The  candidates  are  allowed  no  other  assistance  than  that 
of  the  French  codes,  and  the  Corpus  Juris  Civilis. 

For  the  second  trial,  the  judges  of  the  concurrence  designate 
several  subjects  for  lectures,  taken  from  those,  the  teaching  of 
which  belongs  to  the  vacant  chair.  These  subjects  are  after- 
wards drawn  by  lot,  by  the  different  candidates.  Each  of  them 
must,  on  as  many  different  days,  deliver  three  lectures,  upon 
the  subject,  which  falls  to  his  lot ;  the  first,  three  days  after  the 
drawing,  and  the  others,  upon  days  designated  by  the  judges. 
The  lectures  are  public,  and  three  quarters  of  an  hour  each  in 
length.  The  candidates  are  only  allowed  to  make  use  of  mere 
notes. 

For  the  third  trial,  the  judges  designate  as  many  subjects  off 
thesis,  as  there  are  candidates,  and  each  of  the  latter  draws  one 
of  these  subjects  from  an  urn  in  which  they  are  deposited.  If 
the  vacant  chair  is  one  of  French  law,  or  of  Roman  law,  sub- 
jects are  selected  from  the  code  civile,  which  are  also  treated  in 
the  Corpus  Juris  Civilis.  Each  of  the  candidates  must  publish 
a  thesis,  containing,  1st.  the  general  principles  of  the  subject,  as 
well  in  the  Roman  as  in  the  French  law ;  and  2d.  a  brief  solu- 
tion of  the  most  important  questions  arising  from  the  subject,  in 
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both  systems  of  law.  If  the  concurrence  is  opened  lor  a  chair 
of  procedure y  (practice)  and  of  criminal  legislation,1  the  thesis 
most  have  for  its  object,  one  subject  taken  from  the  code  of 
civil  procedure,  and  another  from  the*  code  of  criminal  instruc- 
tion. Finally,  if  the  chair  is  one  of  commercial  law,  the  thesis 
must  have  for  its  object  one  subject  taken  from  the  code  of 
commerce,  and  another  taken  from  the  civil  code.  All  these 
theses  must  be  distributed  among  the  judges,  and  the  candidates, 
at  least,  as  soon  as  the  twelfth  day  after  the  drawing. 

Three  days  afterwards,  the  first  candidate  is  to  maintain  his 
thesis,  publicly ;  and  all  the  other  candidates,  or  only  six  of 
them,  if  there  is  a  greater  number,  are  to  discuss  the  subject 
with  him,  at  least  during  a  half  hour,  in  order,  that  in  every 
case,  the  public  exercises  may  last  three  hours.  But  as  the 
disputants  are  allowed  only  one  hour  each,  if  there  are  not  can- 
didates enough  to  occupy  the  time  required  for  the  thesis,  some 
of  the  judges  selected  by  the  president,  lor  that  purpose,  are  to 
dispute  with  the  candidate.  The  exercises  are  conducted  in 
French,  when  the  subject  is  one  of  French  law,  and  in  Latin, 
when  it  is  one  of  Roman  law.  The  arguments  must  bear  duly 
upon  the  meaning  and  application  of  the  various  texts  of  the 
laws,  relative  to  the  subject,  or  upon  the  relations  of  the  Roman 
law,  to  the  French  law.  The  disputants  are  not  allowed  to 
cite  decisions,  or  the  opinions  of  living  authors.  They  may 
either  attack  the  principles  advanced  in  the  dissertation,  and 
the  solutions  given  to  the  questions,  growing  out  of  the  thesis, 
or  propose  new  questions,  in  relation  to  the  subject,  in  order  to 
attack  afterwards  the  answers  given  to  them  by  the  supporters 
of  the  thesis. 

The  day,  on  which  the  last  candidate  maintains  his  thesis, 
the  judges  retire,  immediately  after  this  last  trial,  into  their  rooni  • 
for  deliberation,  to  proceed  to  the  election  of  one  of  the  candi- 
dates to  fill  the  vacant  chair.  The  president  first  proceeds  to 
a  secret  balloting,  in  order  to  determine,  whether  it  is  proper 
to  make  an  election,  or  in  other  words  to  determine,  whether 
any  of  the  candidates  has  passed  the  trials  in  a  satisfactory 
manner.    An  absolute  rejection  of  the  whole  is  not  valid,  with- 

1  The  terra  criminal  legislation  is  used  here,  not  in  reference  to  the  prin- 
ciples of  legislation,  but  to  the  whole  body  of  the  criminal  laws.  This  course 
of  lectures  is  a  course  of  law  and  not  of  legislation. 
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• 

out  a  majority  of  two  thirds  of  the  votes.  In  case  there  is  but 
a  single  candidate,  they  then  proceed  to  ballot.  Before  the 
judgment  of  the  concurrence,  a  discussion  may  be  opened  among 
the  judges,  upon  the  mefit  of  the  candidates,  but  no  mention 
must  be  made  in  their  report  of  the  different  opinions  expressed 
by  them.  If  the  first  balloting  does  not  give  an  absolute 
majority  in  favor  of  one  of  the  candidates,  they  proceed  to  a 
second,  and  if  this  does  not  give  a  majority,  the  candidate  who 
has  the  highest  number  of  votes  is  then  to  be  balloted  for  with 
the  one,  who  shall  obtain  the  highest  number  of  votes  upon  a 
third  balloting.  In  all  cases  of  equality,  the  president  is  enti- 
tled to  a  casting  vote.  All  the  operations,  relative  to  the  judg- 
ment of  the  concurrence,  must  be  conducted  without  leaving 
their  room.  The  hall  of  the  public  sitting  remains  open  while 
the  judges  are  deliberating,  and  they  return  immediately  after 
their  deliberation  is  closed  in  order  to  make  known  the  result. 

The  candidate  selected  receives  his  institution  from  the  com- 
mission of  public  instruction,  to  which  the  president  of  the  con- 
currence immediately  transmits  a  report  of  all  the  doings. 

The  places  of  adjunct  professor,  in  the  faculties  of  law,  are 
filled  by  the  concurrence,  in  the  same  manner  as  the  chair  of 
the  professor.  The  trials  are  the  same.  The  applicant  must 
be  twenty-five  years  of  age.  When  one  of  the  adjunct  pro- 
fessors of  the  faculty,  before  which  a  concurrence  is  opened  for 
a  chair,  is  chosen  by  the  judges,  one  of  the  other  candidates; 
may  be  named  adjunct  without  proceeding  to  new  trials. 


ART  VIII.— RULES  OF  EVIDENCE.    NO.  6. 
ADMISSION    OF    PARTIES    IN    CRIMINAL   PROCEDURE. 

The  end,  alike  to  be  attained  in  civil  or  criminal  procedure  by 
the  introduction  of  testimony,  is  the  elucidation  of  the  truth ;  the 
extraction  of  the  whole  portion  of  facts  connected  with  a  given 
litigated  question.  The  reasons,  which  show  the  importance 
of  the  admission  of  this  testimony  in  civil,  show  still  greater 
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necessity  for  it  in  criminal  causes.  Necessary  as  has  been  seen 
to  be  the  admission  of  parties  in  civil  procedure  *  to  induce  or 
prevent  the  imposition  of  just  or  unjust  pecuniary  burdens ; 
this  necessity  is  immeasurably  increased,  when  the  onerous  in- 
flictions of  penal  law  are  to  be  imposed  or  avoided.  Here 
then,  the  question  acquires  a  proportionably  commanding  im- 
portance—  and  is  to  be  discussed  with  still  greater  caution. 

In  the  investigation  of  truth,  the  eye  of  intelligence  refers 
only  to  the  fact  in  issue.  The  resulting  effect  of  such  fact  is, 
such  as  the  law  has  seen  proper  to  ordain  —  and  its  provisions 
are  to  be  considered  as  the  best  possible.  The  best  means  of 
ascertaining  the  existence  of  any  facts  is  simply  a  question  of 
evidence.  The  escape  of  innocence,  the  punishment  of  guilt, 
are  the  only  ends  to  be  attained,  and  the  rules  of  evidence  are, 
or  should  be,  adapted  to  their  most  effectual  attainment. 
Whether  such  rules  have  been  adopted,  is  the  subject  proposed 
for  consideration  —  a  subject  commensurate  in  importance  with 
the  due  administration  of  penal  law. 

In  all  cases,  were  the  judicial  investigator  to  pursue  the 
course  dictated  by  reason,  he  would  obviously  anticipate  the 
fullest  information  from  those  best  acquainted  with  all  the 
facts.  The  eye  and  the  ear  witnesses  —  the  accidental  spec- 
tators of  the  transaction  —  may  not,  when  the  matter  comes  up 
for  judicial  investigation,  be  the  most-  accurate,  the  best  wit- 
nesses. Their  senses  may  have  been  deceived  —  their  recol- 
lection may  have  become  dim,  confused  and  uncertain  —  or 
their  memory  may  have  failed.  An  adequate  motive  to  per- 
ceive, treasure  up,  retain  and  relate  what  has  transpired,  may 
have  been  wanting.  They  may  have  ceased  to  exist,  or  their 
presence,  for  the  purposes  of  judicial  investigation,  may  be 
unattainable  —  or  attainable  only  with  a  great  and  undue  trouble 
and  expense.  The  crime,  perhaps,  may  have  been  committed 
without  the  presence  of  any  human  being.  Not  so  with  the 
parties  to  the  transaction.  The  actual  participators,  the  actors 
in  the  scene,  will  always  be  present  —  and  the  same  interest, 
which  induced  them  to  act,  will  always  induce  them  to  recol- 
lect.    Were  the  transaction  one  of  recent  or  remote  occur- 


1  Am.  Jurist,  vol.  8,  p.  7 ;  vol.  10,  p.  5.    There  may  be  much  repetition 
Vf  the  argument,  but  we  must  be  pardoned  that  fault. 
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rence  —  where  the  rights  of  persons  or  property  were  violated 
—  the  reputed  sufferer  in  those  rights  would  best  know1  when, 
where,  how,  and  in  what  he  may  have  suffered.    The  accused, 
the  reputed  violator  of  those  rights,  whether  the  charge  was 
true,  and  if  true,  the  precise  manner,  extent  and  mode  of  such 
violation.     They,  then,  the  injured  and  the  injurer,  would 
obviously,  so  far  as  accuracy  of  original  perception  and  recol- 
lection are  desirable  qualities  in  a  witness,  be  the  best  sources 
for  instruction.     Any  supposed  danger  from  want  of  integrity 
on  their  part,  or  of  intelligence  on  the  part  of  the  judge,  will 
hereafter  receive  examination. 

Now  the  evils  of  exclusion  are  obvious.  Were  all  testimony 
excluded,  the  detection  of  the  criminal  would  be  impossible. 
To  the  extent  of  exclusion  —  so  far  as  from  that  cause  crime 
escapes  detection  —  to  that  extent  it  is  encouraged  and  re- 
warded -7-  by  receiving  and  retaining  in  safety  and  without 
molestation  its  fruits.  Impunity  is  the  necessary  and  inevi- 
table result  of  insufficient  proof.  Partial  exclusion  is  partial 
impunity.  When  this  deficiency  of  evidence  is  the  result  of 
exclusionary  rules,  the  law  aids  and  abets  the  criminal.  It  does 
on  a  grand,  what  the  perjured  withholder  of  facts  does,  on  a 
small  scale.  Suppression,  on  the  part  of  a  witness  sworn  to  dis- 
close the  whole  truth,  is  perjury.  The  law  thus  punishes  the 
witness  for  following  with  strictness  its  own  spirit.  Exclusion 
of  testimony ;  suppression  of  the  truth  are  its  grand  character- 
istics, punishable  in  the  case  of  a  single  individual,  when  infest- 
ing every  portion  of  the  law  ;  approved  as  one  of  its  most  im- 
portant rules.     The  witness  who  from  feelings  of  compassion,* 

1  In  some  conceivable  cases,  of  course  a  violation  of  property,  as  larceny 
may  have  taken  place,  and  the  individual  may  not  know  so  well  who  com- 
mitted the  crime  as  some  other  person,  but  still  the  argument  remains  in 
undiminished  force  in  all  cases,  when  he  does  know.  The  violator  of  the 
rights  of  others  always  knows,  however  reluctant  to  relate. 

8  Whether  a  criminal  escapes  by  reason  of  exclusionary  rules,  or  the  law 
should  in  certain  cases  authorize  and  prescribe  perjury,  would  be  a  matter 
of  form  merely,  not  of  substance.  The  English  law  adopts  one,  the  Hindoo 
law  the  other  course.  The  evil,  however,  is  of  limited  extent  in  the  latter, 
while  in  the  former,  it  extends  thoughout  all  its  domains.  *  Whenever  a 
true  evidence  would  deprive  a  man  of  his  life,  in  that  case  if  a  false  testi- 
mony would  be  the  preservation  of  his  life,  it  is  allowable  to  give  such  false 
testimony  :  and  for  ablution  of  the  guilt  of  false  witness  he  shall  perform 
the  Poojeh  sereshtie:  but  for  him  who  has  murdered  a  Bramin,  or  slain  a 
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m  a  single  case  suppresses  the  truth  only  follow  the  example 
of  the  law.  Suppression  either  by  the  law  or  by  a  witness 
differs  only  in  the  extent  of  the  evil  inflicted.  In  the  one  case 
a  single  individual  may  suffer  unjust  or  escape  just  punishment ; 
in  the  other,  the  evil  pervades  the  whole  community.  He  then, 
who,  wishing  to  see  the  law  enforced,  adopts  exclusionary  rules 
of  evidence,  most  effectually  prevents  the  attainment  of  his 
own  wishes. 

No  line  of  distinction  can  with  safely  be  drawn  between  the 
rules  of  evidence  in  criminal  and  civil  procedure.  Whatever, 
in  the  one,  elucidates  the  truth,  cannot  fail,  of  being  conducive 
to  similar  results  in  the  other.  Reform  in  the  existing  law  be- 
ing the  object,  an  examination  of  the  law  as  it  is,  orits  several 
subdivisions,  becomes  necessary.  Not  enough  is  it  to  notice 
the  bizarre  and  incongruous  state  of  any  portion  considered  by 
itself;  but  its  relation  to  other  brandies  must  be  considered, 
for  its  absurd  and  contradictory  provisions  can  only  be  seen  by 
contrasting  one  portion  with  another. 

In  criminal  suits,  then,  as  in  all  others,  there  are  always 
two  at  least,  who  have  an  interest  in  the  result :  the  prosecutor 
and  respondent ;  the  party  inflicting,  and  the  party  receiving 
the  injury.  Though  the  suit  may  be  in  the  name  of  thegovern- 
ment,  yet  the  real  moving  mind,  the  inspirer  of  the  whole  pro- 
cess, is  generally  the  party  who  purports  to  be  injured.  The 
prosecutor,  when  not  the  party  injured,  has  still  an  interest  of 
some  sort ;  else,  why  does  he  assume  the  burdensome  expenses 
and  onerous  labors  of  the  prosecution.1  Either  ill-will  or  a 
pecuniary  interest  must  ordinarily  have  induced  the  prosecu- 
tion ;  and  to  the  vision  of  an  unlearned  man  the  former  would 
be  considered  the  most  likely  to  lead  the  witness  astray.  The 
prosecutor,  whether  he  be  the  party  injured  or  not,  has  at  any 
rate,  in  the  cases  to  be  cited  by  way  of  illustration,  a  pecuniary 

cow,  who  being  of  the  Bramin  tribe  has  drunken  wine,  or  has  committed 
any  of  those  particularly  flagrant  offences,  it  is  not  allowable  to  give  fajse 
witness  in  preservation  of  life.' — Hoiked' 8  Gentoo  Lawt. 

1  In  the  English  law,  the  prosecutor,  in  a  vast  many  cases,  is  himself  re- 
sponsible for  the  costs ;  which  in  some  instances  are  so  burdensome  as 
almost  to  amount  to  a  denial  of  justice.  1  Chitty's  Crim.  Law,  486,  671. 
Lord  Brougham,  in  his  speech  on  Reform  of  the  Law,  states  an  instance, 
when  prosecutors  costs  were  £10,000 ;  p.  58. 

VOL.  XIII.— NO.  XXV.  5 
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interest  ;  and  in  all  cases  an  interest  of  some  sort.  In  civil 
causes  the  effects  of  pecuniary  interest  have  been  considered  so 
deleterious,  that  the  sagacity  of  the  judge  has  always  been  on 
the  alert  to  detect  its  presence  even  in  the  minutest  degree. 
In  criminal  procedure  the  dangers  to  be  guarded  against  are 
greater  in  proportion  to  the  greater  importance  of  the  rights 
involved.  It  remains  then  to  examine  the  consistency  of  this 
portion  of  the  law. 

In  cases  of  theft  the  prosecutor  is  entitled  to  restitution  of 
the  goods  stolen  on  conviction  of  the  offender,1  and  in  all  cases 
his  civil  remedy  is  in  abeyance  until  the  result  of  the  criminal 
prosecution  has  been  ascertained.  Conviction  then  is  either 
absolute  success,  followed  by  the  attainment  of  the  possession 
of  the  goods  stolen,  or  a  necessary  prerequisite  *  to  any  well- 
grounded  hope  of  success.  Whatever  interest  as  plaintiff  in  a 
replevin  suit,  the  prosecutor  might  have,  the  same  he  obvi- 
ously has  in  the  result  of  the  criminal  prosecution.  Whether 
he  were  to  obtain  the  goods  directly  or  by  the  intervention 
of  a  second  suit,  he  would  still  have  an  interest  in  the  success 
of  the  prosecution.  Because  the  process  is  tenned  indictment, 
rather  than  writ,  his  interest  in  the  property  will  not  for  that 
cause  be  any  the  less.  A,  receiving  a  stolen  horse,  by  the  ver- 
dict of  a  jury,  receives  the  same  value,  whether  he  be  termed 
prosecutor  or  plaintiff,  and  his  integrity  can  hardly  be  supposed 
to  be  materially  affected  by  this  change  of  name. 

c  In  civil  cases,  if  a  witness  be  interested,  he  cannot  be  ex- 
amined. In  criminal  cases,  for  the  safety  of  the  public,  getting 
rewards  does  not  in  a  court,  of  criminal  jurisdiction  disable  a 
witness  from  giving  testimony,  though  it  may  go  to  his  credit.'3 

1  One  or  two  instances,  by  way  of  illustration,  whether  of  common  or 
statute  law,  it  matters  not : 

1  The  prosecutor  is  competent,  notwithstanding  he  be  entitled  to  a  resti- 
tution of  his  property  on  conviction  of  the  thief.     2  Russ.  on  Crimes,  602.' 

1  So  one  from  whom  goods  had  been  stolen  is  a  competent  witness  on  the 
trial  of  the  thief;  although  he  is  entitled  by  statute  to  satisfaction  from  the 
future  earnings  of  the  convict,  and  a  recompense  from  the  public  treasury 
for  the  expense  of  prosecution.     9  Mass.  30.  Com.  v.  Moulton.* 

2  Before  conviction  of  the  felon,  no  civil  action  lies  at  the  suit  of  the 
party  injured,  for  goods  stolen.  2  D,  &  E.  751.  Harwood  v.  Smith.  3 
Greenl.  459,  Foster  v.  Tucker  et  al.    4  Greenl.  164,  Boody  v.  Keating.' 

8  Per  George  B.  in  King  v.  Geo.  Leary.    McNally  on  Evidence,  62. 

It  is  the  constant  practice  to  admit  the  proiecutors  in  an  indictment  for 
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Abundantly,  yes,  superabundantly  aware  of  the  sinister  effect 
of  interest,  yet  not  satisfied  with  its  natural  existence,  the  legis- 
lator must  go  out  of  his  path  on  an  errand  of  crime  to  foster  its 
increase  by  artificial  means.  Those,  then,  to  whom  neither 
revenge  nor  passion  ;  neither  regard  to  the  laws  nor  their  duties 
as  citizens,  would  be  adequate  inducements  to  prosecute,  are  to 
be  bribed  by  pecuniary  offers  to  testify.  The  interest  in  the 
award  thus  proposed  as  the  result  of  accredited  testimony,  how 
differs  it  from  any  other  sum  of  similar  magnitude  ?  Le"t  a 
hundred  dollars  be  at  stake  in  a  civil  or  criminal  suit,  and  in 
what  would  the  difference  consist.  Is  the  informer's  money  less 
valuable  ?     Does  it  pay  purer  debts  ? 

4  Sound  it ;  it  doth  become  the  mouth  aa  well : 
Weigh  it;  it  is  as  heavy.' 

€  For  the  safety  of  the  public.'    A  good  reason  for  admission 
oar  exclusion.    The  safety  of  the  public  requires  interested  wit* 
ness.    But  if  the  common  law  has  any  one  principle  established 
and  confirmed  by  the  uniform  current  of  authorities,  it  is,  that 
perjury  is  the  certain  and  inevitable  result  of  interest.     Yet, 
notwithstanding  its  own  rules,  is  this  evidence  received.     The 
safety  of  the  public  requires  evidence  prejudicial  to  its  best 
interest.     If  this  danger  be  sufficient  for  exclusion  in  civil,  by 
how  much  is  it  diminished,  when  the  interests  involved  are  im- 
measurably increased.    Here,  as  every  where  else,  change  only 
the  name  of  the  suit,  while  the  beneficial  results  enure  to  the 
same  individual,  and  he  is  accordingly  received  or  rejected. 
Reason  for  the  distinction  ?    All  the  truth-destroying  effects  of 
interest  vanish ;  it  becomes  pure,  sublimated,  etherial,  untouch- 
ed, and  unstained  by  aught   that  is  gross  or  wordly,  when 
the  remedy  is  sought  for  under  the  name  of  the  king,  or  state. 
Let  those  eternal  litigants,  John  Doe  and  Richard  Roe,  but 
enter  the  arena,  and  the  responsible  mover  of  the  process  is 
excluded ;  seeking  to  attain  the  same  ends  under  the  name  of 
the  king,  or  state,  he  is  supposed  to  have  done  h,  '  in  pure 
maintenance  of  the  laws  and  public  justice? '  and  is  received. 

highway  robbery,  Ac.  &c. ;  though  entitled  to  a  reward. ,  Eap.  N.  P.  71& 
Informers,  whose  evidence  receive!  a  pecuniary  compensation  from  the 
law,  arc  not  admitted  by  the  code  of  Napoleon. 

1  Gilb.  Evidence,  by  Uoft,  221. 
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The  pure  mind  of  the  informer  is  never  swayed  by  sinister  i 
terest,  or,  it  may  be,  that  the  atmosphere  of  the  criminal  side 
of  the  King's  Bench  exalts  and  purifies  the  mind  above  the 
influence  of  all  earthly  thoughts  and  passions. 

Inconsistent  as  is  the  admission  of  the  informer  and  prosecu- 
tor with  the  general  principles  of  common  law  in  civil,  it  is 
none  the  less  with  those  adopted  in  criminal  procedure.  Intel— 
ligent  as  a  witness  as  may  be  the  prosecutor  or  party  injured, 
the  accused  is  in  nowise  bis  inferior ;  and  the  reasons  which 
justify  the  admission  of  one,  would  seem  equally  to  authorize, 
that  of  the  other. 

Is  then  the  accused  at  his  own  instance  received  ?  A  crime 
has  been  committed.  In  the  absence  of  all  proof  no  greater 
presumption  exists,  that  A,  rather  than  B,  has  committed  the 
offence.  None  can  exist.  The  judge  can  have  none.  He 
should  proceed  to  the  investigation  for  the  sole  purpose  of 
ascertaining  who  may  be  guilty.  Who  may  in  truth  be  the 
injurer  or  injured,  does  not  appear,  nor  should  it  be  presumed 
to  appear,  from  the  relative  situations  the  parties  may  respec- 
tively bear  to  the  cause  on  trial. 

Were  the  law  to  look  with  an  equal  eye  on  the  accuser  and 
the  accused,  it  would  form  no  presumptions  in  advance,  either 
as  to  the  truth  or  falsity  of  the  charge  alleged.  It  would 
leave  the  result  as  a  matter  for  subsequent  decision,  after  aQ 
the  light  receivable  from  a  lull  and  complete  investigation  had 
been  obtained.  It  would  neither  assume  the  truth  of  the 
charge,  nor  the  innocence  of  the  prisoner.  The  mind  of  the 
judge  should  be  neutral.  To  assume  the  truth  of  the  charge 
would  be  to  the  injury  of  the  accused ;  it  would  be  anticipating 
the  most  criminative  evidence.  To  assume  the  innocence  of 
the  accused,  would  be  to  pass  judgment  upon  the  truth  of  the 
charge,  and  the  veracity  of  the  accuser.  No  presumptions 
should  be  formed.  For  if  done,  it  is,  to  the  extent  of  such 
presumption,  an  interference  with  judicial  action ;  a  prejudice 
assumed  without  cause ;  a  commencement  of  the  work  of  inves- 
tigation with  a  mind  unfitted  for  the  task,  from  preconceived 
opinions ;  from  judgments  preceding  even  the  means  of  know- 
ledge, and  which,  whether  right  or  wrong,  are  only  so  from 
accident.  If  this  be  correct,  by  what  process  of  reasoning  can 
the  course  of  the  common  law  be  sustained  ? 
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There  the  innocence  of  the  accused  is  a  presumption  of- 
law  ; 1  a  presumption  of  the  practical  effect  of  which  in  the 
trial,  an  observer  in  criminal  cases  alone  is  aware.  Innocence 
of  the  accused,  then,  being  a  presumption  of  law — the  accusation 
in  the  outset  being  presumed  untrue,  the  accuser's  statements 
false,  whether  intentionally  so  or  not  is  immaterial, —  the  ques- 
tion would  naturally  arise,  whether  both,  and  if  not  both,  which 
of  the  two,  should  be  heard  as  a  witness. 

The  principle  of  impartial  neutrality  —  blind  justice,  holding 
in  her  hands  the  even-balanced  scales,  without  prejudice  for  or 
against  the  accuser  or  accused,  would  require,  that  each  should 
be  heard.  With  equal  means  of  knowledge,  with  equal  power 
to  instruct,  with  motives  to  truth  dependent  on  their  relative 
situations  —  motives,  whose  existence  and  tendency  being  seen 
in  advance  will  be  little  likely  to  deceive — both  should  be  heard 
and  believed,  (for  truth  being  oftener  found  to  exist  than  false- 
hood, by  the  greater  frequency  of  its  existence,  by  so  much 
greater  is  the  presumption  of  its  existence,)  until,  from  compa- 
rison of  their  several  statements,  reasons  for  belief  or  disbelief 
shall  be  found.  A  selection  of  either,  would  be  an  infringement 
of  the  proposed  neutrality  of  the  judge. 

But  the  common  law  selects.  Whom  ?  The  accused,  pre- 
sumed innocent  ?  No.  The  accuser,  presumed  a  perjurer, 
alone  is  heard.  The  accused,  for  whose  benefit  such  splendid 
presumptions  are  nominally  made ;  the  accused-innocent,  is 
rejected.  It  becomes  then  necessary  to  examine  the  reasons 
given  for  the  admission  of  the  voluntary,  self-serving  testimony 
of  the  informer  or  prosecutor,  to  see  if  these  reasons  do  not 
equally  justify  the  admission  of  the  accused. 

c  The  superior  interest,  which  the  public  have  in  the  punish- 
ment of  offenders,  produces  a  striking  difference,  for  the  party 
aggrieved  is  allowed  to  give  evidence  against  the  prisoner, 
though  he  i3  frequently  permitted  by  restoration  of  stolen 
goods,  by  rewards,  by  reimbursement  of  costs,  or  other  means, 
to  derive  a  benefit  from  conviction.     No  injustice  need,  how- 

1  In  the  Scottish  law,  the  presumption  was  of  guilt.  '  He  who  of  his  con* 
science  cannot  cleanse  or  find  innocent,  he  must  of  necessity  find  guilty.* 
In  other  words,  he  must  be  presumed  guilty ;  and  if  the  jury  are  not  con* 
vinced  of  his  absolute  innocence,  he  must  be  condemned.  Pitoairn's  Crim. 
Trials,  19  West  Rev.  167. 
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ever,  arise  from  this  exception,  which  has  been  found  essentially 
necessary  for  the  purposes  of  public  justice ;  because  the  credi- 
bility of  the  witness  is  still  left  to  the  jury,  and  they  are  able  to 
estimate  the  probable  influence  of  interest  or  revenge  on  the 
testimony,  which  he  delivers/ ' 

Whatever '  superior  interest?  the  public  may  have  in  the 
punishment  of  offenders,  if  their  own  maxims  are  of  any  force, 
they  have  a  much  superior  interest  in  the  acquittal  of  inno- 
cence. Much  as  public  justice  may  require  interested  testi- 
mony to  prove  the  truth,  much  more  does  it  require  the  same 
testimony  to  prove  the  falsity  of  the  charge,  if  untrue.  c  No 
injustice  need  arise,  because  the  credibility  of  the  untness  is 
left  to  the  jury,  and  they  are  able  to  estimate  the  probable  in- 
fluence of  interest?  If  the  accuser  can  be  safely  heard,  why 
not  the  accused  ?  If  the  jury, c  is  able  to  estimate '  the  credi- 
bility of  the  one,  why  not  of  the  other  ?  What  darkness  has 
thus  suddenly  obscured  the  intellectual  vision  of  the  jury,  that 
with  ability  to  decide  correctly  on  the  testimony  of  the  prose- 
cutor, it  should  suddenly  fail,  when  that  of  the  prisoner's  is  to 
be  investigated  ?  Is  the  credibility  of  one,  a  matter  so  easy  ; 
the  other,  of  so  difficult  decision  ?  Does  interest  vary  its  effects 
on  their  respective  testimony  ?  If  nay,  then  whence  this  in- 
ability to  decide  ?  If  yea,  cannot  they  estimate  the  effects  of 
this  variation  ?  Is  the  intelligence  of  a  jury  subject  to  magnetic 
influences ;  positive  and  competent  for  decision,  when  the  in- 
terest of  the  prosecutor — negative,  and  incompetent,  when  that 
of  the  prisoner  is  to  be  estimated  ?  '  It  concerneth  the  commu- 
nity, that  crimes  pass  not  wholly  unpunished,  and  if  the  party 
suffering  might  not  prosecute,  few  besides  have  the  certain 
knowledge  of  the  fact  or  the  disposition  of  bringing  it  to  trial.'  * 
Here  then  may  be  seen,  at  last,  some  slight  symptoms  of  re- 
ference by  the  court,  in  their  reasoning,  to  the  real  purposes 
for  "which  courts  are  instituted.  The  reason  a  good  one,  why 
not  elsewhere  adopted  ?  Does  it  not  concern  the  community, 
that  innocence  should  escape,  that  they  who  have  committed 
no  wrong,  should  suffer  no  punishment  ?  As  few,  besides  the 
prosecutor,  might  have  the  knowledge  or  the  disposition  to 
prosecute  ;  so  few,  beside  the  accused,  might  have  the  know- 

1 1  Chitty  Crim.  Law,  556.    Am.  edition,  453. 
*  1  McNal.  Evidence,  54. 
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ledge  of  those  facts,  which  constitute  a  defence.  Though  by 
c  indictment  of  law /  the  informer  or  prosecutor,  is  presumed  to 
come  '  in  pure  maintenance  of  law  and  public  justice  ;M  yet, 
as  it  may  happen,  that  interest,  or  revenge,  or  malice,  may 
have  induced  the  prosecution,  would  not  the  testimony  of  the 
prisoner  be  as  important,  as  that  of  the  prosecutor  ? 

These  reasons,  it  has  been  seen,  favor  equally  the  admission 
of  prosecutor  and  prisoner.  To  reject  either,  is  to  decide 
without  knowledge  on  the  character  and  trustworthiness  of 
unheard  and  unknown  testimony.  In  the  absence  of  all  legal 
presumptions,  each  should  be  heard. 

But  the  innocence  of  the  prisoner  is  a  presumption  of  law. 
The  innocent  person  presents  himself  before  the  judge' and 
demands  a  hearing.*  Who  dares  to  exclude  the  innocent? 
Being  innocent,  he  is  without  motive  to  falsehood.  His  an- 
swers, being  true,  cannot  deceive.  Inasmuch  as  he  has  no 
fears  that  any  possible  confusion  or  agitation^of  his  may  be 
injurious,  others  certainly  need  not  be  alarmed.  Having  such 
fears,  his  obvious  course  would  be,  not  to  offer  his  own  testi- 
mony. Being  innocent,  and  his  testimony  true,  proper  cre- 
dence may  or  may  not  be  given  it.  True.  But  as  all  testi- 
mony may  be  misjudged,  there  is  nothing  peculiarly  alarming 
in  all  this.  But  this  result  is  not  to  be  anticipated.  The 
prisoner  innocent  and  received,  the  means  of  correct  decision 
are  within  the  power  of  the  court ;  innocent  and  excluded,  those 
constituted  to  decide  have  no  longer  even  the  means  of  arriving 
a  tcorrect  results.  Innocent  and  believed,  justice,  the  end  of  all 
judicial  proceeding,  is  obtained.  Innocent  and  disbelieved,  no 
evil  has  ensued  by  the  introduction  of  the  testimony,  as  with- 

1  Gilb.  Evidence,  by  Lloft,  221. 

8  In  the  old  Hebrew  law,  it  would  seem,  both  parties  were  heard.  'The 
accuser  and  accused  both  made  their  appearance  before  the  judge  or  judges. 

.  .  .  The  accuser  was  denominated  Satan.  .  .  .  The  witnesses 
were  sworn,  and  in  capital  cases  the  parties  concerned.'  Jahn's  Bib.  Arch- 
aiology,  306. 

So  in  Greece.  .  .  .  After  these  preliminaries  in  all  cases,  the  fatties 
swear  to  speak  the  truth,  and  begin  personally  to  discuss  the  case.  2  Ana* 
charsis'  Travels,  261. 

The  hearing  should  be  on  oath ;  for  whatever  reasons,  if  any,  exist  in 
favor  of  an  oath,  apply  equally  to  all,  whether  extraneous  witnesses  or 
parties. 
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out  it  the  same  result,  with  still  greater  certainty,  would  h*ve> 
happened,  while,  at  all  events,  a  chance  for  correct  decision 
has  been  obtained;  a  chance  important  as  is  the  probabHity 
which  truth  has  for  credence  over  falsehood* 

The  innocent  may  utter  falsehood.  If  he  does  this  volun- 
tarily to  incur  punishment,  it  is  nothing  more  than  now  he 
may  do,  by  pleading  guilty  to'  an  unjust  accusation.  If,  for 
the  purposes  of  self-defence,  be  utters  falsehood  and  thereby 
escapes,  still,  as  a  correct  decision  has  been  obtained,  no  very 
alarming  evil  has  ensued.  Justice  by  falsehood  is  better  than 
injustice  by  the  same  means.  But  as  falsehood  will  be  little 
likely  to  present  itself  to  the  honest  man  as  means  of  escape, 
its  existence  in  the  case  supposed  is  by  no  means  to  be  pre- 
sumed. 

He,  then,  who  would  exclude  the  innocent  must  assume,  as 
the  foundation  of  his  argument,  the  dangerous  tendency  of 
innocence  to  truth,  and  of  truth,  as  a  mean  of  correct  decision, 
to  the  cause  of  justice.  The  lips  of  innocence  are  to  remain 
forever  sealed,  lest  perjury  and  lies  should  escape.  Perjury 
anticipated  from  the  presumed  innocent ;  truth  from  the  pre- 
sumed perjurer.  Such  is  the  assumption  upon  which  the 
exclusion  of  presumed  innocence  must  necessarily  be  based. 

But  the  accused  may  be  guilty,  and,  being  guilty,  may 
testify  falsely  to  screen  himself.  True,  but  se  judice  nemo 
nocens  absolvetur.  At  the  bar  of  bis  own  conscience  no  guilty 
man  ever  escapes.  The  dangers  and  the  hardships  of  exam- 
ination being  such  as  by  the  common  law  to  excuse  the  de- 
fendant from  interrogation,  will  the  accused  voluntarily  incur, 
nay,  court  those  dangers  ?  Guilty,  would  he  voluntarily 
expose  himself  to  examination  ?  But  what  if,  relying  on  bis 
own  hardihood,  he  should  ?  Guilty,  he  is  exposed  to  all  the 
dangers  which  have  been  considered  sufficient  to  exempt  him 
from  any  answers.  Guilty,  every  true  answer,  by  its  truth, 
every  false  answer,  by  its  inconsistency  with  the  true  ones 
already  given,  leads  to  conviction.  Guilty,  and  answering 
falsely,  his  station  as  accused  would  induce  no  peculiar  cre- 
dence to  his  answers.  There  is  indeed  less  danger  of  credit- 
ing a  perjured  party  than  an  extraneous  witness,  inasmuch  as 
the  interest,  being  more  obvious,  will  be  less  likely  to  deceive. 
Guilty  and  a  perjurer — contradicted  by  the  accuser,  by  the 


Digitized 


by  Google 


1835.]    Admission  of  Parties  in  Criminal  Procedure*        61 

witnesses,  if  any,  to  the  transaction,  by  the  circumstances  of 
the  case,  his  conscience  unquiet— the  chance  of  undue  ere* 
dence  would  hardly  seem  very  great. 

But  suppose  him  believed.  It  is  only  the  case  of  false  evi- 
dence believed,  a  danger  to  which  all  false  evidence  is  exposed, 
but  a  danger  only  to  be  averted  by  omniscience,  and  therefore 
affording  no  grounds  for  the  exclusion  of  testimony  not  known 
to  be  false.  Were  it  known  to  be  false,  its  introduction  would 
obviously  be  harmless. 

,  In  the  case  above  considered,  the  accused  has  offered  his 
own  testimony,  self-serving  of  course,  else  he  would  hardly 
have  offered  it.  But  as,  if  guilty,  he  will  be  little  likely  to  do 
this,  shall  he,  when,  as  a  measure  of  safety,  he  would  withhold 
this  testimony,  be  compelled  to  answer  such  questions  as  may 
be  propounded  by  the  court  or  by  those  hostile  in  interest  to 
himself? 

The  principles  of  common  and  constitutional  law  alike  throw 
a  protection  around  the  accused.  Nemo  tenetur  seipsum  ac- 
cusare,  translated  into  our  own  language,  has  been  inscribed 
among  the  constitutional  provisions  of  the  land.  The  learning 
of  the  courts  and  the  prejudices  of  the  people  have  both  con- 
spired to  give  to  it  a  peculiar  sacredness.  It  then  becomes 
necessary  to  examine  its  meaning,  its  effect,  its  expediency, 
and  the  arguments  which  have  been  assigned  in  its  support ; 
for,  sanctioned  as  it  has  been  by  the  wisdom  of  antiquity,1  the 
advocate  of  innovation  must  show  a  strong  claim  for  change, 
before  he  can  expect  or  even  hope  for  a  hearing :  be  must 
examine  the  question  in  all  its  bearings ;  he  must  erect,  on 
solid  and  immovable  foundations,  the  superstructure  of  his 
argument;  for  he  has  the  prejudices,  which  cluster  around 
whatever  is  —  the  fear  and  danger  of  innovation  —  and  the  cries 


1  The  early  state  trials  show  that  this  was  not  the  original,  primitive  com- 
mon law  of  England.  The  prisoner  was  frequently,  and  even  aa  late  as  the* 
xeign  of  Elizabeth,  subjected  to  the  rack,  and  those  whose  office  it  was  to 
handle  it  were '  charged  to  use  it  in  as  charitable  manner  as  such  thing  might 
be.'  In  1614,  Peacham,  accused  of  high  treason,  was  examined  upon  inter- 
rogatories <  before  toiture,  in  torture,  between  torture,  and  after  torture,'  by 
a  commission,  of  which  Sir  Francis  Bacon  was  a  member.  To  show  how 
and  when  this  change  was  introduced  would,  had  we  leisure  and  the  ne- 
cessary  materials,  be  a  labor  of  great  interest. 
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of  the  rack  or  torture— to  encounter  in  his  march  to  attempted 
reform.  - 

The  idea  of  compelling  a  witness  to  prefer  charges  against 
himself  was  never  thought  of;  and  the  constitutional  provision 
was  never  intended  to  guard  against  any  such  supposed  danger. 
Thfe  object  was  to  protect  entirely  the  prisoner  from  any  inter- 
rogatories adverse  to  his  own  interest. 

Shall,  then,  the  accused,  when  his  own  interests  are  at 
stake,  in  his  own  cause,  in  his  own  trial,  against  his  wish,  and 
for  the  avowed  purpose  of  establishing  his  guilt  by  his  own 
answers,  be  compelled,1  not  by  the  rack  or  torture,  but  by  the 
ordinary  process  of  court,  and  under  the  ordinary  penalties  for 
perjury,  to  answer  any  and  all  pertinent  questions  relating  to 
the  cause  on  trial,  which  may  be  proposed'either  by  the  prose- 
cutor or  the  court  ? 

The  objections  to  this  testimony  will  come  either  from  the 
prosecutor,  the  accused,  or  the  judge. 

On  the  part  of  the  prosecutor,  by  whom  and  it  whose 
instance  the  questions  have  been  propounded,  no  objection  can, 
of  course,  arise.  Having  ample  evidence  to  subserve  his  pur- 
pose, he  will  never  call  on  the  prisoner ;  without  such  evi- 
dence, he  may,  from  necessity,  be  compelled  to  do  it.  Not 
desiring  this  testimony,  his  obvious  course  is  not  to  require  h ; 
requiring  it,  any  objection  comes  with  an  ill-grace  from  his 
mouth.  On  the  part  of  the  accused,  the  form  which  his  objec- 
tion would  assume,  the  course  which  he  would  adopt,  would 
depend  much  on  his  innbcence  or  guilt. 

The  accused  innocent,  he  would  shudder  at  such  a  rule. 
To  dissipate  the  clouds  which  encircle  and  surround  him ;  to 
expose,  detect  and  refute  the  false  and  calumnious  charges, 
which  have  been  made  against  him,  would  be  to  him  a  source 
of  pride.  Innocent,  he  would  rejoice  at  an  opportunity  of 
stating,  under  the  most  solemn  sanctions,  the  several  exculpa- 
tory facts  by  which  such  innocence  would  be  proved.  To 
him  interrogation  brings  no  terrors.  To  the  guilty  alone  is  it 
a  source  of  dread.  Every  true  statement  of  his,  receiving 
corroboration  from  other  sources,  would  induce  credence  in  his 


1  The  prisoner  should  be  received  and  examined  like  any  other  witness  ; 
compelled  as  far ;  examined  under  the  same  penalties  as  any  other  witness. 
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statements.  Innocent,  and  whether  his  answers  are  or  are  not 
credited,  still  he  suffers  not  by  this  interrogation ;  as  in  the 
worst  event,  the  same  result  would  unquestionably  have  hap- 
pened in  the  absence  of  his  answers. 

But  the  innocent  may  be  confused,  and  such  confusion  may 
lead  to  unjust  conviction.  Confusion,  the  natural  concomitant 
of  guilt,  is  a  reason,  not  for  excusing,  but  rather  for  compelling 
the  testimony  of  the  guilty.  As  the  innocent  may  be  con- 
fused, lest  improper  inferences  may  be  drawn  from  this  confu- 
sion, all,  says  the  law,  out  of  regard  to  the  innocent  alone, 
should  be  exempted  from  interrogation.  The  danger  here 
supposed  applies  only  to  the  innocent. 

Confusion  is  the  result  of  consciousness  o/  error  or  mistate- 
ment,  or  inconsistency.  The  truth  is  one,  uniform,  consistent 
with  itself,  with  every  other  fact  in  the  case.  Ordinarily,  what 
reason  can  exist  for  confusion  on  the  part  of  the  witness  utter- 
ing the  truth.  Hesitate  he  may,  falter  he  may.  The  very 
anxiety  to  utter  the  precise  truth  may  lead  to  hesitation ;  a  wish 
to  keep  within  the  limits  of  the  most  exact  correctness  may 
lead  to  caution  in  the  operation  of  memory,  or  the  selection  of 
language  in  which  to  express  such  operations.  So  that  simple 
hesitation  is  no  sign  of  guilt.  Those  most  careless  of  correct- 
ness are  the  most  fluent ;  so  that  simple  hesitancy  is  no  sign 
of  guilt.  Besides,  the  witness  may  have  time  to  collect  his 
thoughts,  to  revive  bis  memory,  and  thus  escape  any  inference 
which  might  rashly  be  drawn' from  any  supposed  confusion. 

But  what  is  the  purport  of  this  argument  ?  That  all  should 
be  exempted  from  interrogation,  lest  perchance  the  innocent, 
with  truth  on  their  side,  should  be  confused  in  its  utterance, 
and  that  confusion  be  mistaken  for  guilt  ?  The  very  utterance 
of  such  a  proposition  tends  to  its  own  refutation.  So  cautious 
and  regardful  are  you  of  truth,  that,  le&  the  utterance  of  truth 
should  overwhelm  her  with  confusion,  you  doom  her  to  eternal 
silence.  The  innocent,  will  be  say,  'True  I  am  innocent, 
and  for  that  very  reason  dare  not  answer,  lest  I  may  be  con- 
fused and  this  confusion  of  mine  be  mistaken  for  guilt.'  Were 
the  argument  valid,  confusion  would  be  the  result  not  of  guilt 
but  of  innocence  ;  the  proof  not  of  falsehood  but  of  truth.    Let 
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h  be  so ;  confusion  a  sign  of  innocence  ;  and  still  the  innocent 
would  be  equally  anxious  to  be  examined  and  heard.1 

But  he  may  give  contradictory  or  false  statements,  or  may 
be  unable  to  explain  the  inculpatory  facts  alleged  by  his 
opponents.  True.  What  then?  Because  his  answers  may 
be  unsatisfactory,  or  his  explanations  insufficient,  should  you 
therefore  refuse  to  examine  him  ?  What  they  may  be,  you 
can  only  know  by  inquiry.  And  whatever  danger  there  may 
be  in  receiving  the  deliberate  answers  of  a  witness  prepared 
for  examination,  that  danger  is  certainly  insignificant  compared 
with  that  of  introducing  his  loose,  casual  conversations  or  un- 
heeded remarks,8  without  explanation  of  the  time,  manner  or 
circumstances  under  which  they  were  uttered. 

Of  all  assumptions,  the  most  monstrous  is  that  of  the 
dangers  of  investigation  to  innocence  ;  of  a  reluctance  on  the 
part  of  the  honest  to  exonerate  himself,  through  fear  of  increas- 
ing the  chances  of  conviction  by  that  very  attempt.  The  rule, 
then,  was  not  adopted  for  the  benefit  of  innocence ;  for  on  then- 
part  there  is  no  reluctance  to  testify,  because  they  cannot  be 
endangered  by  their  testimony ;  not  for  the  benefit  of  the  court, 
for  where  there  is  no  fear  of  perjury  there  is  no  danger  of 
deception. 

The  accused,  guilty  and  subjected  to  interrogation,3  will 

1  *  The  president  (by  the  Code  Napoleon)  may  ask  from  the  witness  and 
the  accused  all  the  explanations  which  he  shall  deem  necessary  for^  the 
manifestation  of  the  truth.' 

2  Admissions  and  confessions  of  the  excluded  prisoner  are  every  day  re- 
ceived. The  inconsistency  of  this  admission  will  be  hereafter  more  fully 
examined. 

3  The  code  of  Louisiana  authorizes  the  examination  of  the  prisoner  by^ 
committing  magistrate,  notwithstanding  their  constitution  provides  'that 
the  accused  shall  not  be  compelled  to  give  evidence  against  himself,'  but 
they  are  not  under  oath;  thus  depriving  the  courts  of  that  sanction  for 
truth ;  a  sanction  the  more  necessary  in  proportion  to  any  supposed  ten- 
dency to  falsehood.  But  even  by  this  code,  the  prisoner  is  not  examined 
on  the  final  trial ;  thus  depriving  the  jury  of  all  the  advantages  which  can 
be  obtained  from  publicity  of  examination ;  while,  at  the  same  time,  there 
is  a  restriction  as  to  the  interrogatories  which  may  be  put.  *  1st.  He  must 
be  informed  that,  although  he  is  at  liberty  to  answer  in  what  manner  he 
may  think  proper  to  the  questions  that  shall  be  put  therein,  or  not  to  an- 
swer them  at  all,  yet  a  departure  from  the  truth  or  a  refusal  to  answer, 
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either  be  silent,  or  his  answers  will  be  entirely  true,  or  false, 
or  mixed,  embracing  both  truth  and  falsehood,  as  may  suera 
most  conducive  to  his  own  safety. 

If,  in  answer  to  interrogation  from  either  the  judge  of  public 
prosecutor,  he  be  silent,  —  for  he  may  be  so,  —  it  is  at  the 
risk  of  that  inference  which  is  ordinarily  drawn  from  silence. 
He  would  obviously  answer,  were  such  answer  to  be  favorable 
to  his  own  interest.  If,  then,  with  an  opportunity  for  excul- 
pation,— if  exculpation  be  possible,  —  if,  with  the  opportunity 
of  asserting  and,  so  far  as  his  solemn  asseverations  can  be  of 
any  avail,  of  establishing,  his  innocence,  he  will  not  avail  him- 
self of  that  opportunity,  what  is  it,  but  an  admission  that  an 
answer  would  be  dangerous  ;  that  he  even  prefers  the  natural 
inference  of  guilt  from  silence  to  answering.  If,  then,  know- 
ing this  inference  will  be  drawn,  he  prefers  it  should  be,  what 
is  it  but  an  admission  of  its  correctness.  Silence  is  tantamount 
to  confession.  He  cannot  object  to  this  conclusion,  as  a  word 
from  his  mouth  would  remove  all  injurious  inferences.  He  is 
silent  then  ;  because,  if  he  answers  truly,  he  must  either  con- 
vict himself  of  this  or  some  other  crime.  If  of  this,  then  the 
inference  is  just ;  if  of  some  other  crime,  that  crime  must  be 
greater  than  or  equal  to  that  of  which  he  is  accused ;  for,  if 
less,  he  would  admit  such  less  crime  in  preference  to  this  in- 
ference. If  greater,  and  he  chooses  silence,  it  is  because  he 
prefers  the  punishment  of  the  crime  charged  to  that  of  the 

without  assigning  a.  sufficient  reason,  must  operate  as  a  circumstance  against 
aim,  as  well  on  the  question  of  his  commitment  as  of  his  guilt  or  innocence 
on  the  trial. 

<  2d.  The  magistrate  shall  next  put  the  following  interrogatories :  What  is 
jour  name  and  age  ?  Where  were  you  born  ?  Where  do  you  reside,  and 
how  long  have  you  resided  there  ?  What  is  your  business  or  profession  ? 
Where  were  you  when  the  act  or  omission,  of  which  you  were  accused,  is 
stated  by  the  witnesses  to  have  taken  place  ?  Do  you  know  the  persons 
who  have  been  sworn  as  witnesses  on  the  part  of  the  accusation,  or  any, 
and  which  of  them,  and  how  long  have  you  known  them?  3d.  Give  any 
explanation  you  may  think  proper  of  the  circumstances  appearing  in  the 
testimony  against  you,  and  state  any  facts  that  you  think  will  tend  to  your 
exculpation. 

*4th.  These  answers  shall  be  reduced  to  writing  by  the  magistrate,'  &c. 
Livingston's  Criminal  Code  —  Code  of  Procedure,  Ch.  4,  art.  173. 

So  far  all  well;  but  the  examination  should  be  unrestricted,  in  open 
court,  before  the  jury,  and  under  oath,  like  those  of  the  accuser  or  another 
witness. 

VOL.  XIII. NO.  XXV.  6 
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crime  of  which  he  is  really  guilty  ;  so  that  even  here  no  injus- 
tice is  done.     The  prisoner  suffers,  and  justly,  though  not  from 
the  crime  committed.     For,  by  the  hypothesis,  his  answers, 
showing  the  greater,  would  disprove  the  lesser  crime.     So  that 
he  would  suffer  only  for  the  less  by  silence.     But  however 
that  might  be,  if  he  prefers  this  inference,  whether  it  be  correct 
or  not,  he  has  the  right  of  choice.     He  may  plead  guilty  or  be 
may  be  silent,  when  innocent ;  but  he  should  not,  therefor,  be 
either  exempt  from  pleading  br  answering.     If  guilty,  and  in 
answer  to  interrogatories,  he  discloses  his  guilt,  the  causes, 
motives,  time,  place  and  circumstances, — what  stronger  and 
more  convincing"  proof  can  be  desired  ?     From  his  own  mouth, 
—  in  open  court,  with  the  result  of  such  avowal  distinctly  in 
view,  —  he   unqualifiedly  confesses   the    crime.      That   such 
avowal,  if  false,  would  be  made,  is  not  to  be  supposed.     If 
there  be  any  principle  of  human  action  which  never  sleeps, 
which  never  tires,  —  which,  at  all  times  and  places,  and  in  the 
minds  of  all,  is  in  unceasing  action,  —  it  is  that  of  self-interest. 
If  there  be  any  danger  so  remote  and  contingent  as  not  to 
enter  into  our  calculations  of  human  conduct,  it  is  that  an 
individual  of  sane  mind  will  never  deliberately  inflict  harm  on 
himself.     Besides,  were  this  danger  ever  so  great,  its  existence 
is  neither  obviated  nor  even  lessened  by  excluding  his  exam- 
ination ;  as  the  accused  here  likewise  may,  if  he  choose,  plead 
guilty. 

If,  unwilling  to  confess  or  to  hazard  the  inference  arising 
from  silence,  he  prefers  to  answer,  he  will  so  shape  his  an- 
swers, as  they  may  best  conduce  to  his  escape.  The  prisoner 
interrogated  will  naturally  utter  the  truth  ;  for  it  is  easier  to 
resort  to  the  memory  than  to  the  imagination  ;  easier  to  relate 
what  has  happened,  than,  at  a  moment's  warning,  to  give  a 
consistent  story  of  what  has  not  happened.  The  accused  will 
never  deviate  into  the  regions  of  falsehood,  when  his  purposes 
can  be  subserved  by  truth ;  so  that  the  staple,  the  main  por- 
tion of  his  testimony  will  be  true.  Whenever  the  truth  will 
lead  to  detection,  falsehood  may  be  expected,  and  that  in  the 
least  possible  quantities,  from  the  danger  of  an  unnecessarily 
enlarged  admixture  of  so  dangerous  and  difficultly  managed  an 
ingredient.  It  was  the  remark  of  a  sagacious  scoundrel,  that 
a  lie  was  too  precious  to  be  used  except  under  the  most 
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urgent  necessity.  As  in  poetry,  \nec  deus  intersit,msi  digitus 
vindice  nodus,'  so  in  testifying,  the  rogue  of  shrewdness  never 
uses  the  dangerous  weapon  of  falsehood  except  when  under 
the  pressure  of  the  most  imminent  danger.  The  fool  may  be 
more  rash,  but  his  rashness  is  folly.  His  story  then  will  pre- 
sent an  admixture1  of  truth  and  falsehood  variously  commingled, 
and  new  dangers  will  arise  from  the  conflicting  elements  of  his 
story.  The  truth,  by  its  consistency  with  other  true  facts 
proved  ab  extra;  the  falsehood,  by  its  inconsistency  with  the 
true  facts  asserted,  will  both  unite  to  convict  him.  The  lie  or 
the  truth  are  both  pregnant  with  dangers. 

Fearing,  then,  to  utter  a  falsehood,  he  may  attempt  evasion. 
If  he  evades  —  question  after  question  is  propounded,  till  from 
one  evasion  to  another,  he  resorts  either  to  silence  —  to  silence 
with  the  inference  arising  therefrom,  seen  and  admitted,  and  pre- 
ferred to  language  —  or  to  confession,  the  strongest  and  most 
satisfactory  poof — or  to  falsehood  —  thus  affording  another 
evidence  of  guilt.  Question  after  question  is  plied,  till  the 
abashed  and  confounded  miscreant  is  at  length  driven  to  his 
refuge  of  lies  —  the  last  hope  —  the  desperate  shift  of  the  self- 
convicted  delinquent.  But  to  him  falsehood  is  full  of  peril  —  is 
encircled  with  rain.  He  is  surrounded  by  dangers,  which  as 
they  cannot  be  foreseen,  so  they  cannot  be  guarded  against* 
Detection,  contradiction,  refutation,  may  spring  up  from  any 
quarter.  Like  Orestes  chased  by  the  furies,  the  false  witness, 
turn  whither  he  may,  is  still  haunted  by  the  lie  be  has  uttered. 

That  then  the  accused,  if  guilty,  should  object  being  placed 
in  an  attitude  so  dangerous  to  him,  because  he  is  guilty,  is  what 
might  have  been  expected.  Just  as  much  as  he  would  wish  to 
escape  punishment,  just  so  far  would  he  wish  to  avoid  saying 
or  doing,  or  having  others  say  or  do,  what  might  lead  to  such 

1  '  When  on  a  trial  all  the  witnesses  tell  lies,  what  are  70a  to  do  ?  Is 
the  criminal  to  escape,  and  are  yon  to  employ  your  time  in  the  trial  of  the 
witnesses  ?  In  England,  yon  would  acquit  the  prisoner  and  try  the  wit- 
nesses. In  India,  you  must  convict  or  acquit  the  prisoner,  on  the  strength 
of  that  portion  of  truth  which  you  can  pick  out  of  the  compound  mass  of 
troth  and  falsehood.  There  is  not  such  a  thing  known  in  Bengal  as  a 
Reposition  which  does  not  blend  them  together.'  Tytler's  Considerations 
on  Present  State  of  India,  yol.  2,  p.  10&-7, 

Is  not  human  nature  the  same  on  the  shores  of  the  Ganges,  the  banks  of 
the  Thames,  and  the  Atlantic  coast  ?  and  could  not  the  grains  of  truth  be 
picked  out  as  well  by  an  English  and  American  as  an  Indian  jury  ? 
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results.  His  objection  to  testifying,  is  an  objection  to  punish— 
ment.  Whether  the  testimony,  which  proves  his  guilt,  should 
come  from  his  own  or  the  lips  of  another,  is  immaterial ;  or  if" 
material,  the  preference  would  seem  to  be,  that  it  should  come 
from  his  own,  inasmuch,  as  from  so  friendly  a  source,  it  cannot, 
but  happen,  that  his  story  will  be  narrated  in  the  most  favorable 
manner  —  more  favorable,  than  by  any  other  witness,  however 
disinterested  he  might  be  ;  that,  he  will  take  care,  that  all 
facts,  which  may  seem  to  lessen  the  appearance  of  guilt,  or  if 
guilty,  which  tend  to  lessen  the  apparent  atrocity  of  the  crime, 
will  be  fully  set  forth.  So  far,  therefore,  as  condemnation  is; 
the  result  of  his  own  evidence,  so  far  he  may  be  assured,  that 
there  will  be  no  misrecollection,  no  forgetfulness,  no  misstate- 
ment of  what  may  serve,  or  be  thought  to  serve  his  interest ; 
he  being  judge  of  those  interests.  Adverse  interests,  prejudices, 
perjury,  may  be  objections  to  all  other  testimony  ;  but  the 
prisoner  can  never  make  such  against  his  own  statements. 

If  then  the  hardness  of  uttering  this  testimony,  if  any  supposed 
punishment,  its  probable  result,  be  a  valid  objection  against  re- 
quiring it  from  the  prisoner  —  it  is  an  objection  equally  valid, 
against  requiring  it  from  any  other  source.  The  punishment  is 
the  result  of  the  facts  proved,  and  whether  those  facts  come  to 
the  cognizance  of  the  court  from  one  source  or  another,  from 
the  accuser,  the  accused,  or  from  extraneous  witnesses,  it 
makes  no  difference  in  the  punishment.  Whatever  objection 
he  may  have  to  testifying  himself  as  to  facts,  which  may  lead 
to  his  punishment,  he  will  have  the  same  to  this  testimony 
from  any  other  source.  This  argument,  if  valid,  would  exclude 
all  testimony. 

Further,  if  the  prospect  of  punishment,  resulting  from  the 
disclosure  of  facts,  be  a  valid  reason  for  excusing  from,  or  not 
compelling  such  disclosure,  much  more  should  it  excuse  him 
from  all  punishment.  If  the  hardship  of  disclosing  excuses, 
why  punish  at  all  ?  The  hardship  of  suffering  the  punishment 
of  the  law  is  greater  than  that  of  disclosing  such  facts,  as  may 
lead  to  such  suffering.  He  who  would  exonerate  the  prisoner 
from  the  lesser,  most  unquestionably  should  from  the  greater. 
The  hardship  of  disclosing  is  only  the  fear,  the  anticipation  of 
its  onerous  results  ;  but,  if  the  fear  of  such  results  be  a  ground 
of  exemption,  much  more  are  the  results.     The  punishment  is 
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greater  than  the  fear  of  it.  If  the  dread  of  it,  be  a  valid  reason 
ibr  withholding  the  means  requisite  to  obtain  the  necessary 
proof  to  authorize  its  infliction,  much  more  is  it  a  reason,  why 
such  punishment  should  never  be  borne.  The  more  burden- 
some punishment  is  than  its  anticipation,  so  much  stronger 
the  argument  for  exemption  from  all  punishment  —  than  that 
for  excluding  the  proof  by  which  guilt  may  be  established. 

Evidence  is  offered  for  the  purpose  of  punishment  —  the 
punishment,  the  object  of  its  introduction  is  urged  as  an  argu- 
ment for  not  receiving  it.  The  law  punishes  for  the  omission, 
or  commission  of  certain  acts  —  this  punishment  is  hard  to  be 
borne,  else  it  would  hardly  be  punishment — therefore,  be- 
cause of  its  hardness^  you  are  excused  from  disclosing,  what 
may  lead  to  such  unpleasant  consequences.  The  law,  the 
reason  for  its  own  nullification.  A  man  is  tried  with  the  avowed 
intent  of  subjecting  him  to  punishment  —  the  means  of  ascer- 
taining guilt  are  withheld,  lest  they  should  lead  to  the  infliction 
of  the  punishment  desired.  Because  punishment  is  hard  to  be 
borne,  therefore,  it  need  not  be  inflicted.  Were  punishment 
not  punishment  —  something  pleasant  and  desirable  —  it  would 
be  otherwise. 

The  punishment  to  be  imposed,  let  it  be  remembered,  must 
in  all  arguments  on  the  subject  be  considered  as  just  and  expe- 
dient —  the  offence  for  which  it  is  inflicted,  as  deserving  the 
precise  penalty  imposed.  Were  it  otherwise  —  did  the  act, 
whether  of  omission  or  commission,  deserve  a  milder,  or  were 
it  entirely  undeserving  any  punishment,  the  proper  remedy 
would  be  a  repeal  of  such  injudicious  law. 

An  utterance  of  testimony  is  attended  with  trouble  and  vex- 
ation. The  utterance  of  testimony  by  the  prisoner  is  attended 
with  no  greater  hardship,  than  that  of  any  other  witness,  save 
to  the  extent  of  fear  of  punishment  arising,  or  to  arise  from  such 
testimony.  The  witness,  then,  by  the  assumption  guilty,  but 
reluctant  to  disclose  such  guilt,  on  account  .of  the  punishment 
consequent  thereon — for  when  there  is  no  punishment,  the 
simple  labor  of  utterance,  a  reason  applicable  to  all  witnesses,  is 
the  only  objection,  might  be  supposed  to  address  the  judge,  or 
the  legislator  in  something  like  the  following  language.1 

1  In  Hard  re '■  Reports  may  be  leen  an  edifying  argument  on  this  f  abject, 
in  the  case,  The  Attorney  General  v.  Samuel  Mka.    Demmmr  to  a  bill 
6* 
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'  I,  and  not  I  alone,  but  the  whole  tribe  of  criminals — for 
in  this  matter,  there  is  a  wonderful  union  of  sentiment  —  I  am 
averse  to  pain,  to  suffering,  to  punishment.  All  wrong-doers 
have  a  similar  aversion.  By  subjecting  me  to  examination,  as 
I  am  guilty,  it  could  hardly  happen,  that  I  could  adopt  any 
course,  which  should  be  free  from  danger.  Indeed,  were  it  not 
for  the  expected  proof  against  me,  you  would  hardly  inquire. 
What  is  very  obvious,  a  matter  you  cannot  help  perceiving, 
is,  that  my  path  would  be  beset  with  danger.  Silence,  you 
would  consider  as  a  mark  of  guilt  —  falsehood,  when  detected, 
would  excite  your  suspicions  and  the  truth  would  assuredly 
condemn  me.  This  prying  into  my  conduct  —  this  investigat- 
ing my  doings  —  this  eternal  questioning  I  abhor,  it  cannot  do 
me  any  good.  I  should  prefer  the  exclusion  of  all  testimony, 
by  which  my  guilt,  could  be  established.  Indeed,  considering 
the  hardship,  the  law  should  be  so ;  but,  if  this  cannot  be 
granted,  deliver  me  from  all  examinations,  all  questionings  as 
to  any  transactions  of  mine.     They  will  not  bear  it.     In  fine,  1 

to  discover  certain  forfeitures  to  the  commonwealth.  Hardres  for  defend- 
ant. '  I  shall  consider  the  demurrer  consistent  with  and  agreeable  to  all 
manner  of  laws,— the  law  of  God— -the  law  of  Nature  — the  law  of  the 
land. 

*  1.  For  the  law  of  God.  That  not  only  allows,  but  rather  commands, 
every  man  to  preserve  himself  from  fiurt  and  damage ;  as  appears  by  the 
case  of  St.  Paul,  mentioned  in  the  Acts  of  the  Apostles,  who  being  accused 
by  the  orator  Tertullus  for  sedition  and  other  crimes  before  the  governor, 
answered,  I  am  not  careful  to  answer  thee  about  these  things  :  in  that  I  am 
not  bound  to  answer  thereto.  And  when  Pontius  Pilate  asked  our  Savior 
some  questions,  he  answered  nothing  :  whence  it  appears  what  the  law  of 
God  and  the  God  of  law  allows  in  such  cases  of  crime. 

'  2.  For  the  law  of  Nature.    That  is  of  the  same  stamp  ;  hence  the  rule, 

Jfemo  trnetur,  &c The  second  head  I  insist  on  is  reason. 

1.  It  is  against  the  common  practice  of  all  courts  of  justice  to  enforce  men 
to  answer  in  such  cases  ...  2.  There  is  no  precedent  of  any  such 
practice  for  twenty  years  and  upwards  last  past;  and  disuser  renders  a 
thing  absolute  .  .  .  3.  By  third  reason  it  is  ab  incongruo.  It  is  a  very 
incongruous  way  of  proceeding  ;  for  by  this  way  the  ordinary  way  of  pro- 
ceeding by  information  and  indictment  would  be  interrupted,  and  the  rule 
is,  J\Ton  est  decurrendum  ad  extra  or  din  arm  ubi  valet  ordinarium.  4.  If 
this  were  allowed,  what  need  would  there  be  of  searchers  and  officers  to 
look  after  such  things  ?  5.  Because  the  matter  charged  is  a  direct  crime, 
&c.  &c 

'  So  it  appears  the  ecclesiastical  court  cannot  examine  men  upon  their 
oaths  against  their  wills  only  in  two  cases:  but  not  in  criminal  cases,  as 
incontinency,  &c.  &c.  For  as  the  civilian  says,  that  was  inventio  diaboli 
ad  deutruendas  miserorum  animas  ad  infurum,'  &c.  &c.  &c. 
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wish  to-  avoid  all  punishment.  Truism,  though  it  be,  I  have 
great  reluctance  to  enduring  suffering,  and  wish  to  avoid  what- 
ever may  lead  to  it.'  * 

The  argument  of  hardship  presupposes  the  testimony  uttered 
true.  It  is  hard,  because  truth  will  condemn  him.  If  false,  the 
prisoner  would  hardly  beg  to  be  excused  from  answering,  lest 
lie  might  commit  perjury.  '  Inquire  of  me,  and  I  shall  most 
assuredly  commit  perjury  —  therefore,  to  save  me  from  this 
sin,  I  beseech  you,  put  no  questions.' 

The  legislator,  or  the  judge,  usurping  the  place  and  functions 
of  the  legislature,  having  thus  heard  the  reasons,  why  the  law 
should  not  be  enforced  —  at  once,  from  mistaken  humanity; 
mistaken,  so  far  as  the  body  of  offenders  is  concerned,  inasmuch 
as  uncertainty  of  punishment  leads  to  increase  of  crime  —  mis- 
taken, so  far  as  the  public  are  concerned,  for  they  suffer  by 
every  guilty  man,  thus  thrown  upon  the  community,  and  by  the 
incitement  to  crime,  arising  from  every  additional  instance  of 
escape  from  punishment  —  excuses  the  reluctant  scoundrel  from 
testifying.  Aye,  not  merely  excuses,  but  if  perchance  in  a 
spirit  of  unwonted  honesty,  the  accused  should  admit  his  guilt, 
he  is  advised,  encouraged,  and  entreated  to  retract  his  plea, 
and  substitute  a  lie,  and  the  jury  compelled  to  declare  it  the 
truth,  even  against  the  evidence  of  their  own  senses.  Nor 
is  even  this  enough,  but  the  whole  armory  of  quibbles  is  plafced 
within  his  control  and  their  use  sanctioned,  and  approved,  by 
the  ablest  and  wisest  judges.  * 

Of  these  rules  the  effect  is  to  screen  the  guilty,  by  exempt- 
in^  them  from  what  they  most  dread  —  interrogation.  Were 
the  criminals  to  frame  a  code  for  their  own  special  protection, 
their  first  provision  would  be  to  protect  themselves  from  all 
inquiry  into  their  conduct.  The  present  law  benefits  the  crimi- 
nal, by  exempting  from  the  dangers  of  detection,  and  injures 
the  innocent  by  depriving  him  from  the  benefits  arising  from 
an  examination  into  his  conduct. 

1  « Let  them  prove  it,'  says  the  scoundrel ;  « Aye,  let  them  prove  it/  is 
the  responsive  echo  of  the  judge. 

*  i  Whatever  may  be  the  degree  of  guilt,  how  strongly  soever  proved, 
yet  if  the  defendant  is  entitled  to  a  legal  advantage  from  a  literal  flaw, 
God  forbid  he  should  not  have  the  full  benefit  of  it.'  Per  Lord  Mansfield 
in  Rex  *.  Home,  Cow.  Rep.  675. 
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As  for  the  judge,  the  only  reason  he  could  urge,  would  be 
the  fear  of  deception  —  for,  if  not  deceived  by  testimony,  no 
harm,  so  far  as  relates  to  correct  decision,  has  ensued.  But  as 
deception  would  only  be  the  result  of  incompetency,  as  the 
evidence  can  as  well  be  weighed  as  any  other,  he  will  hardly 
exclude  the  evidence  for  that  cause.  The  judge,  who  is  fit  for 
his  station  will  never  exclude  any  witness  through  fear,  that 
after  hearing,  he  may  erroneously  decide  —  to  do  so,  would  be 
saying,  that  he  can  decide  upon  the  truth  of  a  witness,  better 
without  than  with  hearing  him.1 

The  prisoner,  then,  should  be  examined,  unless  guilt  on  his 
part,  or  imbecility  on  the  part  of  the  judge,  should  be  consid- 
ered as  affording  valid  grounds  of  exemption.  J.  a. 


ART.  IX.— ON  THE  POWER  OF  THE  LEGISLATURE,  IN  MAS- 
SACHCJSETTS,  TO  SUSPEND  A  LAW,  FOR  THE  BENEFIT 
OF  AN  INDIVIDUAL. 

The  right  of  the  legislature,  to  suspend  the  operation  of  a  gen- 
eral law,  in  favor  of  an  individual,  after  having  been  exercised 
by  the  legislative,  and  acknowleged  by  the  judicial,  department 
of  the  government  of  Massachusetts,  for  many  years,  both  be- 
fore and  after  the  adoption  of  the  constitution,  was  finally  dis- 
allowed by  the  Supreme  Judicial  Court,  in  the  case  of  Holden 
v.  James,  in  the  year  1814,  (11  Mass.  Rep.  396.)  as  uncon- 
stitutional. *     The  propriety  of  this  decision  has  not  since,  we 

1  This  subject  has  already  been  discussed  in  previous  articles  on  the  rules 
of  evidence. 

*  Those  of  our  readers,  who  have  been  acquainted  with  the  proceedings 
of  the  legislature  of  Massachusetts,  for  some  years  past,  will  be  reminded, 
by  the  title  of  this  article,  of  the  celebrated  case  of  William  Vans  ;  whose 
4  continual  claim,'  against  the  decision  alluded  to,  and  whose  unintermitted 
petitions  to  the  general  court,  for  a  suspension  of  the  law  limiting  the  time 
for  bringing  suits  against  executors,  &c,  to  enable  him  to  prosecute  an 
action  against  the  executor  of  John  Codman,  have  rendered  his  name, 
and  his  supposed  wrongs,  as  familiar  in  our  )ialls  of  legislation,  as  the 
claim  of  Amy  Dardin,  or  Beaumarchais,  in  the  halls  of  congress —  or  the 
*  plea '  of  old  Peter  Peebles,  to  the  lovers  of  the  pages  of  the  author  of 
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believe,  been  called  directly  in  question  ;  but,  on  the  contrary, 
it  has  received  the  approbation  of  the  court,  in  several  cases, 
and  particularly  in  that  of  Picquet,  appellant,  &c,  in  the  year 
1827,  (5  Pick.  Rep.  65.)  In  this  latter  case,  the  court  deny 
the  right  of  the  legislature,  in  the  following  emphatic  language  : 
c  We  think  it  very  clear,  that  they  [the  legislature]  have  no 
authority  by  the  constitution,  to  suspend  any  of  the  general 
laws,  limiting  the  suspension  to  an  individual  person,  and  leav- 
ing the  law  still  in  force  in  regard  to  every  one  else.' 

The  question,  whether  the  legislature  has  or  has  not  this 
power,  is  one,  which  we  deem  to  be  of  infinite  importance  to  the 
citizens  ;  and,  believing  it  to  have  been  settled,  as  we  think  we 
shall  be  able  to  show,  upon  insufficient  grounds,  we  propose, 
(with  all  due  deference  to  the  learned  judges,)  to  give  it  in 
this  article  a  deliberate  examination  and  discussion.  We  should 
be  glad,  if  our  limits  would  permit,  to  extend  our  inquiries,  and 
to  examine  the  whole  subject  of  legislation,  in  reference  to  its 
objects  and  purposes,  and  with  a  view  to  throw  light  upon  our 
present  undertaking :  but,  in  this  country,  where  legislation  is 
itself  regulated  by  fundamental  laws,  which  may  be  applied  to 
its  exercise  by  the  judiciary  power,  and  where,  consequently, 
the  principles  of  lawmaking  resolve  themselves,  not  merely  into 
what  ought  to  be  done,  by  an  arbitrary  and  absolute  power, 
but  into  what  may  be  done,  by  one  limited  and  restricted,  such 
an  investigation  would  require  a  volume,  rather  than  an  article* 
We  shall  confine  ourselves,  therefore,  however  reluctantly,  and 
at  the  risk  of  diminishing  somewhat  the  force  of  our  reasoning, 
to  the  simple  question,  which  we  have  announced. 

The  first  step,  in  this  inquiry,  is,  to  ascertain,  whether  the 
right  to  suspend  a  law,  in  a  particular  case,  is  a  part  of  the  leg- 
islative power  of  a  state,  independent  of  all  constitutional  pro- 
vision :  if  it  be  so,  then  such  power  will  exist  in  the  constituted 

Waverly.  With  the  merits  of  Mr.  Vans'  case,  we  have  nothing  to  do. 
Whether  he  has,  or  has  not,  a  valid  claim,  against  the  estate  of  John  Cod- 
man,  which,  if  the  barrier  of  the  statute  of  limitations  were  removed  in 
his  favor,  he  could  establish  at  law,  is  a  question,  with  which,  we  do  not 
propose  to  embarrass  ourselves.  Those,  who  feel  any  interest  or  curiosity 
in  relation  to  this  case,  will  find  a  statement  of  it,  in  a  report  made  to  the 
House  of  Representatives,  in  1833  —  and,  in  a  Review  of  that  Report,  by 
David  L.  Child,  Esq.  The  latter  contains  some  able  observations  on  the 
dispensing  power. 
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legislature,  unless  the  powers  of  the  latter  are  limited  expressly 
or  by  necessary  implication.  Buriarnaqui  states  it,  as  a  prin- 
ciple of  natural  law,  in  the  following  clear  and  precise  terms : 

'  The  obligation,  which  the  laws  impose,  has  as  great  an 
extent  as  the  right  of  the  sovereign  ;  and  consequently  it  may- 
be said,  in  general,  that  all  those  who  are  dependent  on  the 
legislator  are  subject  to  this  obligation.  But  each  law  in  par- 
ticular obliges  those  subjects  only,  to  whom  the  subject  matter 
may  be  applied ;  and  this  is  easily  known  from  the  very  nature 
of  each  law,  by  which  the  intention  of  the  legislator  is  suffi- 
ciently expressed. 

c  Nevertheless,  it  sometimes  happens,  that  particular  persons 
are  exempted  from  the  obligation  of  observing  the  law ;  and 
this  is  what  we  call  dispensation,  on  which  we  have  a  few  re- 
marks to  make. 

'  1.  If  the  legislator  can  entirely  abrogate  a  law,  by  a  much 
stronger  reason,  he  can  suspend  the  effect  thereof,  with  regard 
to  any  particular  person. 

c  2.  But  we  must  likewise  acknowledge,  that  none  but  the 
legislator  himself  is  invested  with  this  power. 

6  3.  He  never  ought  to  use  it,  without  very  good  reasons, 
and  then  he  should  act  with  moderation,  and  according  to  the 
rules  of  equity  and  prudence.  For,  were  he,  without  dis- 
cretion or  choice,  to  favor  too  great  a  number  of  people  with 
dispensations,  he  would  enervate  the  authority  of  the  law  ;  or 
were  he  to  refuse  it,  in  cases  perfectly  alike,  so  unreasonable  a 
partiality  would  certainly  be  attended  with  jealousy  and  discon- 
tent.' (Principles  of  Natural  Law,  Part  I.  chap.  X.  $  13. 
Nugent's  Translation.) 

Blackstone  says  of  the  parliament : 

'  It  hath  sovereign  and  uncontrollable  authority  in  the  mak- 
ing, confirming,  enlarging,  restraining,  abrogating,  repealing, 
reviving,  and  expounding  of  laws,  concerning  matters  of  all 
possible  denominations,  ecclesiastical  or  temporal,  civil,  military, 
maritime,  or  criminal :  this  being  the  place,  where  that  absolute 
despotic  power,  which  must  in  all  governments  reside  some- 
where, is  entrusted  by  the  constitution  of  these  kingdoms.*  (K 
Com,  160.) 

Mr.  Justice  Iredell,  in  the  case  of  Calder  and  wife  ^  Bull 
and  wife,  in  which  the  constitutional  power  of  the  legislature  of 
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Connecticut,  to  set  aside  a  decree  of  one  of  the  courts  of  probate, 
in  that  state,  and  to  order  a  new  trial,  was  brought  before  the 
Supreme  Court  of  the  United  States,  uses  the  following  lan- 
guage : 

'  If  a  government,  composed  of  legislative,  executive,  and 
judicial  departments,  were  established,  by  a  constitution,  which 
imposed  no  limits  on  the  legislative  power,  the  consequence 
would  inevitably  be,  that  whatever  the  legislative  power  chose 
to  enact,  would  be  lawfully  enacted,  and  the  judicial  power 
could  never  interpose  to  pronounce  it  void.'  (3  Dall.  Rep. 
398.)  A  similar  opinion  is  expressed  by  Mr.  Justice  Chase, 
in  the  same  case.     (p.  387.) 

Mr.  Justice  Patterson,  in  the  case  of  Cooper  v.  Telfair,  re- 
marked :  '  I  consider  it  as  a  sound  political  proposition,  that 
whenever  the  legislative  power  of  a  government  is  undefined, 
it  includes  the  judicial,  and  executive  attributes.5  (4  Dall. 
Rep.  19.) 

Mr.  Justice  Story,  in  his  Commentaries  on  the  Constitution, 
in  reference  to  the  powers  prohibited  by  that  instrument,  says : 
'  Before  the  constitution  of  the  United  States  was  adopted, 
every  state,  unless  prohibited  by  its  own  constitution,  might 
pass  a  bill  of  attainder,  or  ex  post  facto  law,  as  a  general  result 
of  its  sovereign  legislative  power*  (3  Com.  on  Constitution, 
$   1367.) 

The  declaration  of  rights,  prefixed  to  the  constitution  of 
Massachusetts,  is  itself  a  proof  of  the  indefinite,  unlimited,  and 
absolute  power,  which  would  reside  in  a  constituted  legislative 
body,  unless  restrained  and  limited  by  the  instrument  of  its  con- 
stitution. For  what  reason,  were  the  prohibitions,  in  the  6th, 
10th,  12th,  14th,  24th,  25th,  27th,  and  28th  articles  introduced,  - 
if,  by  a  general  grant  of  legislative  power,  the  legislature  would 
not  have  had  an  authority  to  do  the  acts  thereby  prohibited, 
without  possibility  of  control  by  any  other  power  ? 

These  restrictions,  upon  the  otherwise  absolute  authority  of 
the  legislature,  explain  the  following  remark  of  Mr.  Justice 
Chase,  in  the  beforementioned  case  of  Calder  et  ux.  v.  Bull  et 
ux. :  '  All  the  powers  delegated  by  the  people  of  the  United 
States  to  the  federal  government  are  defined,  and  no  construc- 
tive powers  can  be  exercised  by  it,  and  all  the  powers  that  re- 
main in  the  state  governments  are  indefinite ;  except  only  in 
the  constitution  of  Massachusetts.9     (3  Dall.  Rep.  387.) 
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If  the  doctrines  recognised  in  the  above  extracts  be  correct, 
and  if  the  legislature,  were  it  not  for  the  restrictions  contained 
in  the  bill  of  rights,  might  pass  ex  post  facto  laws,  (art.  24) 
might  declare  any  of  the  citizens  guilty  of  treason  or  felony, 
(art.  25)  or  might,  in  time  of  peace,  quarter  soldiers  in  the 
house  of  any  person,  without  the  consent  of  the  owner,  (art. 
27)  in  virtue  of  its  sovereign  legislative  power — how  is  it  possi- 
ble to  deny  the  right  of  the  legislature,  unless  restrained  in  the 
same  manner  to  suspend  a  law  for  the  benefit  of  an  individual, 
in  virtue  of  the  same  sovereign  legislative  power  ? 

If  it  be  admitted,  that  the  suspending  or  dispensing  power  is 
incident  to  the  sovereign  legislative  power,  when  the  latter  is 
conferred  in  general  terms,  the  next  inquiry  is,  whether  it  is 
included  in  the  terms,  by  which  that  power  is  conferred  in  the 
constitution  ?  The  constitution,  (Part  II,  chap.  I.  The  Legisla- 
tive Power,  section  I.    The  General  Court,)  provides  as  follows : 

'  IV.  And  further,  full  power  and  authority  are  hereby  given 
and  granted  to  the  said  general  court,  from  time  to  time,  to 
make,  ordain,  and  establish,  all  manner  of  wholesome  and 
reasonable  orders,  laws,  statutes,  and  ordinances,  directions 
and  instructions,  either  with  penalties  or  without,  so  as  the 
same  be  not  repugnant  or  contrary  to  this  constitution,  as 
they  shall  judge  to  be  for  the  good  and  welfare  of  this  common- 
wealth, and  for  the  government  and  ordering  thereof,  and  of  the 
subjects  of  the  same,  &c.' 

The  terms,  in  which  the  sovereign  legislative  power  is 
granted,  by  this  clause  of  the  constitution,  to  the  general 
court,  are  certainly  comprehensive  enough  to  include  the 
power  in  question.  It  must,  therefore,  be  considered  to  be 
included  in  the  grant,  and  to  be  an  existing  power  in  the 
legislative  department,  unless  '  repugnant  or  contrary  to  the 
constitution.'  The  question  now  arises,  is  there  any  such 
limitation,  either  express  or  implied,  in  any  other  part  of  that 
instrument  ?  In  considering  this  question,  it  will  be  necessary 
to  take  and  bear  in  mind  the  distinction  between  the  existence 
of  the  power  in,  and  its  exercise  in  a  particular  case,  by,  the 
legislative  body.  We  are  now  to  examine,  whether  its  exist- 
ence is  denied  in  the  constitution,  or  whether  it  is  repugnant 
or  contrary  thereto,  without  regard  to  the  object  or  purpose  of 
its  exercise  in  a  particular  case  :  for,  if  we  suppose  its  exist- 


Digitized 


by  Google 


1835.]  Power  to  Suspend  the  Laws.  77 

ence,  as  a  general  power,  under  the  constitution,  it  may  be, 
that  the  exercise  of  it  in  a  particular  case  is  expressly  pro- 
hibited, or  that  it  is  repugnant  or  contrary  to  the  constitution ; 
inasmuch  as  the  prohibition  to  do  a  particular  thing  will  pro- 
hibit all  means,  whether  by  a  suspending  act  or  otherwise,  by 
which  that  thing  may  be  attempted  to  be  done. 

The  language,  by  which  the  power  of  legislation  is  con- 
ferred upon  the  general  court,  is,  as  we  have  seen,  sufficiently 
comprehensive  to  include  the  power  of  suspending  the  laws, 
in  particular  cases,  as  a  general  power.  In  that  part  of  the 
constitution,  there  is  no  restriction  —  no  limitation;  —  and  if 
there  are  no  restrictive  provisions,  in  other  parts  of  the  instru- 
ment, there  can  be  no  question  on  the  subject.  If  we  find, 
upon  an  examination  of  those  parts,  that  certain  rights  are 
protected,  which  might  be  invaded,  or  that  certain  laws  are 
prohibited,  which  might  be  enacted,  by  means  of  a  suspending 
or  dispensing  law,  we  shall  not  be  authorized  to  conclude 
therefrom,  that  the  power  to  suspend  a  law  is  withheld  in  all 
cases,  but  merely,  that  neither  such  nor  any  other  mode  of 
legislation  can  constitutionally  be  resorted  to,  in  the  cases 
enumerated.  In  short,  whether  an  act  of  legislation  is  consti- 
tutional or  not,  is  a  question,  which  depends  upon  the  subject- 
matter  and  not  upon  the  form  of  the  enactment. 

With  these  remarks,  we  shall  now  proceed  to  examine  those 
parts  of  the  constitution,  which  may  be  supposed  to  bear  upon 
the  question.  They  are  to  be  found  in  the  declaration  of 
rights  prefixed  to  that  instrument.  We  shall  notice  them  in 
the  order  in  which  they  occur. 

The  sixth  article  is  the  first  which  needs  to  be  alluded  to. 
It  is  as  follows : 

'  No  man,  nor  corporation,  or  association  of  men,  have  any 
other  title  to  obtain  advantages,  or  particular  and  exclusive 
privileges  distinct  from  those  of  the  community,  tbah  what 
arises  from  the  consideration  of  services  rendered  to  the  public  ; 
and  this  title  being  in  nature  neither  hereditary  nor  transmissi- 
ble to  children,  or  descendants,  or  relations  by  blood,  the  idea 
of  a  man  born  a  magistrate,  lawgiver,  or  judge,  is  absurd  and 
unnatural.' 

It  is  obvious  to  remark,  that  the  principle,  asserted  in  the 
first  branch  of  this  article,  is  expressly  given  as  the  reason  and 
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foundation  of  the  prohibition  of  hereditary  rank  and  office,  in 
the  concluding  part,  and  therefore  ought  not  to  be  further  ex- 
tended. This  consideration  is  sufficient  of  itself  to  show  that 
the  power  in  question  cannot  be  restrained  by,  or  repugnant  to 
that  article  ;  but  if  we  should  apply  the  principle  further  than 
to  the  particular  case  specified,  it  could  only  have  the  effect  to 
prohibit  the  enactment  of  a  suspending  or  other  act,  which 
conferred  not  only  a  particular  but  an  exclusive  privilege,  dis- 
tinct from  those  enjoyed  by  the  community.  A  suspension  of 
a  law,  in  favor  of  one  person,  is  certainly  conferring  a  privilege 
on  him,  but  it  is  not  necessarily  an  exclusive  one,  or  distinct 
from  those  enjoyed  by  the  community  ;  since,  notwithstanding 
the  privilege  accorded  to  him,  for  similar  reasons,  all  other 
persons,  who  wish  it,  may  receive  the  same  privileges. 

The  tenth  article  of  the  declaration  of  rights  declares,  that 
<  Each  individual  of  the  society  has  a  right  to  be  protected  by 
it,  in  the  enjoyment  of  his  life,  liberty,  and  property,  according 
to  standing  laics? 

This  principle,  like  that  above-mentioned,  contained  in  the 
sixth  article,  is  asserted  evidently  as  the  basis  of  the  doctrine 
laid  down  in  the  succeeding  part  of  the  article,  that  the  citizen, 
in  consequence  of  this  right,  is  obliged  to  contribute  his  share 
to  the  expense  of  the  public  protection,  but  that  no  part  of  the 
property  of  an  individual  can,  with  justice,  be  taken  from  him, 
or  applied  to  public  uses,  without  his  own  consent,  or  that  of 
the  representative  body  of  the  people, —  and  that,  if  so  taken, 
he  shall  receive  a  reasonable  compensation  therefor.  The 
principle,  consequently,  ought  not  to  be  further  extended.  In- 
asmuch, however,  as  it  has  been  relied  upon,  in  support  of  the 
doctrine  of  the  case  of  Holden  v.  James,  we  shall  examine  it 
more  particularly.  It  is  clear,  that  the  whole  force  of  the  lan- 
guage, in  restraining  the  general  power  of  legislation,  depends 
upon  thew  use  of  the  word  '  standing ;'  for  the  principle,  that 
every  individual  is  entitled  to  protection  '  according  to  the  laws/ 
would  hardly  be  deemed  restrictive  of  the  right  of  the  legislature 
to  suspend  the  operation  of  one  of  those  laws,  for  the  benefit 
of  an  individual,  if  it  should  judge  such  suspension  to  be  proper 
and  right.  What  then  is  the  meaning  of  the  word  '  standing,' 
in  this  connexion  ?  The  whole  tenth  article,  as  it  stood  in  the 
original  draft  of  the  constitution,  without  the  clause  concerning 
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compensation,  is  a  condensed  statement  of  the  principles  estab- 
lished by  Locke,  in  the  eleventh  chapter  of  the  second  book  of 
his  Treatise  on  Government,  in  one  section  of  which  the  phrase 
c  standing  laws/  occurs.  The  following  extracts  from  Locke's 
work,  will  show  the  sense  in  which  the  qualification  '  standing ' 
is  used : 

$  136.  c  The  legislative  or  supreme  authority  cannot  assume 
to  itself  a  power  to  rule,  by  extemporary,  arbitrary  decrees  ; 
but  is  bound  to  dispense  justice,  and  to  decide  the  rights  of  the 
subject,  by  promulgated,  standing  laws,  and  known  authorized 
judges.' 

Same  $.  '  To  this  end  it  is,  that  men  give  up  all  their  natural 
power  to  the  society,  which  they,  enter  into,  and  the  community 
put  the  legislative  power  into  such  hands  as  they  think  fit ;  with 
this  trust,  that  they  shall  be  governed  by  declared  laws,  or  else 
their  peace,  quiet,  and  property  will  still  be  at  the  same  uncer- 
tainty, as  it  was  in  the  state  of  nature.' 

§  137.  '  Absolute  arbitrary  power,  or  governing  without 
settled  standing  laws,  can  neither  of  them  consist  with  the  ends 
of  society  and  government,'  &c. 

Same  $.  *  Whatever  form  the  commonwealth  is  under,  the 
ruling  power  ought  to  govern  by  declared  and  received  laws, 
and  not  by  extemporary  dictates  and  undetermined  resolu- 
tions/ he. 

Same  <$>.  '  For  all  the  power  the  government  has,  being  only 
for  the  good  of  the  society,  as  it  ought  not  to  be  arbitrary  and 
at  pleasure,  so  it  ought  to  be  exercised  by  established  and  pro- 
mulgated laws,'  he. 

§  142.  'They  are  to  govern  by  promulgated  established 
laws,  not  to  be  varied  in  particular  cases,  but  to  have  one  rule 
for  rich  and  poor,  for  the  favorite  at  court,  and  the  countryman 
at  plough.' 

From  these  extracts,  it  appears,  that  Locke,  from  whom  the 
phrase  was  borrowed x  used  the  term. c  standing  laws/  as  synony- 
mous with  <  promulgated/  '  declared/  '  settled/  *  received/ 
c  established/  laws,  and  in  opposition  to  '  extemporary  arbitrary 
decrees/  *  absolute  arbitrary  power/  *  extemporary  dictates  and 
undetermined  resolutions.'  It  will  hardly  be  pretended,  we 
imagine,  that  the  suspension  of  a  law,  in  a  particular  case,  is  to 
be  considered  as  a  government  of  extemporary  arbitrary  de- 
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crees,  of  absolute  arbitrary  power,  of  undetermined  resolutions. 
Indeed,  in  a  government  of  that  nature,  in  which  there  is  no 
known  rule  of  conduct  prescribed,  there  can  be  no  law  to  sus- 
pend. It  is  only  in  a  government  of  laws,  that  there  can  be 
a  suspension  of  a  law  :  in  a  government  of  men,  where  all  is 
arbitrary,  there  is  no  law  to  be  suspended.  But  supposing, 
for  the  moment,  that  the  word  '  standing'  is  susceptible  of  a 
meaning  prohibitory  of  the  suspending  power,  can  it  be  sup- 
posed to  have  been  used  and  understood  in  that  sense,  by  the 
framers  of  the  constitution  ?  If  it  be  allowed  a  meaning  suffi- 
ciently broad  to  include  the  suspending  power,  it  will  also  in- 
clude the  right  of  making  retroactive  or  retrospective  laws,  and 
thus  the  legislature  will  be  restrained  in  the  exercise  of  one  of 
its  unquestioned  functions.  If  the  phrase  «  standing  laws '  is 
repugnant  to  the  power  of  occasionally  suspending  one  of  them, 
for  the  benefit  of  an  individual ;  by  the  word  '  standing,'  it  must 
be  understood,  that  the  Jaws,  by  virtue  of  which,  a  person  has 
acquired  a  right  to  do  or  omit  doing  any  thing,  must  continue 
'  standing,'  and  cannot  be  repealed  or  altered,  so  long  as  the  per- 
son having  such  right  continues  to  exist,  or  at  least,  as  to  him 
and  his  rights  ;  either  of  which  suppositions  would  be  absurd. 
An  argument,  drawn  from  this  meaning  of  the  word c  standing/  is 
therefore,  ill-founded,  since  if  it  proves  any  thing,  it  proves  too 
much.  The  constitution  of  Massachusetts,  expressly  prohibits 
the  enactment  of  retroactive  criminal  laws,  in  the  twenty-fourth 
article  of  the  bill  of  rights,  which  declares  that  — '  Laws  made 
to  punish  for  actions  done  before  the  existence  of  such  laws, 
and  which  have  not  been  declared  crimes  by  preceding  laws, 
are  unjust,  oppressive,  and  inconsistent  with  the  fundamental 
principles  of  a  free  government.'  If  the  tenth  article  could  be 
construed,  in  the  manner  above-mentioned,  the  provision  of  the 
twenty-fourth  would  be  entirely  superfluous.  The  introduction 
of  the  latter  is  not  only  an  argument  against  that  construction, 
but  it  also  impliedly,  and  under  the  general  sovereign  legislative 
power,  admits  or  recognises  the  power  of  the  legislature,  to 
enact  retroactive  laws  in  matters  of  civil  right ;  and  such  has 
been,  we  believe,  the  settled  construction  of  the  constitution, 
the  practice  of  the  legislative,  and  the  acquiescence  of  the  ju- 
dicial, department  of  the  government. 
The  twentieth  article  of  the  bill  of  rights  is  as  follows : — '  the 
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power  of  suspending  the  laws  or  the  execution  of  the  laws, 
ought  never  to  be  exercised  but  by  the  legislature,  or  by  au- 
thority derived  from  it,  to  be  exercised  in  such  particular  cases 
only  as  the  legislature  shall  expressly  provide  for.'  This  article 
has  been  supposed  to  be  repugnant  to  the  right  in  question,  but 
upon  what  substantial  and  tenable  grounds,  we  are  unable  to 
see.  It  does  not,  indeed,  expressly  assert,  but  it  expressly 
acknowledges,  the  right  of  suspending  the  laws  to  exist  m  the 
legislature,  and  expressly  prohibits  the  exercise  of  it  by  any 
other  branch  of  the  government :  and  this  appears  manifestly 
to  be  the  sole  object  of  the  article.  The  intention  of  the  article 
evidently  is,  not  to  define  the  extent  of  the  legislative  power r 
but  to  prohibit  the  exercise  of  an  acknowledged  branch  of  that 
power,  by  any  other  than  the  legislature  itself. 

The  c  power  of  suspending  the  laws,'  as  that  phrase  is  used, 
may  be  limited  to  the  power  of  suspending  the  whole  operation 
of  a  law,  as  to  all  cases  and  persons  coming  within  its  purview, 
or  it  may  include  also  the  power  to  suspend  it,  as  to  a  particular 
case  or  individual.  If  the  meaning  of  the  terms  could  be  con- 
fined to  the  first,  namely,  the  power  of  suspending  the  whole 
operation  of  a  law,  as  to  all  cases  and  persons,  coming  within 
its  purview,  for  a  certain  specified  time,  there  would  be  some 
ground  to  contend,  that,  by  such  an  express  acknowledgment 
of  the  right,  as  thus  defined,  its  existence,  to  the  extent  of  a 
suspension  in  a  particular  case,  was  impliedly  denied  ;  provided 
that  an  express  grant  of  the  power  was  necessary  to  its  exist- 
ence to  that  extent,  but  this,  as  we  have  already  shown,  is 
not  necessary.  We  need  not,  however,  rely  upon  this  con- 
sideration alone.  An  examination  of  the  terms  and  provisions 
of  the  article  will  lead  to  the  conclusion,  that  it  contains  no 
limitation  of  the  suspending  power.  It  is  doubtless  intended, 
as  we  have  already  said,  to  regulate  the  exercise,  but  not  to 
define  the  limits,  of  that  power.  The  article,  in  the  first  place, 
supposes  the  existence,  somewhere,  of  the  power  of  suspend- 
ing the  laws,  or  the  execution  of  the  laws  :  —  secondly,  it  de- 
clares that  this  power  '  ought  never  to  be  exercised,  but  by 
the  legislature,  or  by  authority  derived  from  it :' —  and  thirdly, 
that  when  exercised  by  authority  derived  from  the  legislature, 
it  is  i  to  be  exercised  in  such  particular  cases  only  as  the  legis- 
lature shall  expressly  provide  for.'  When,  therefore,  the  sus- 
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pending  power  is  delegated,  as  it  may  be,  by  the  legislature, 
that  body  not  only  may,  but  must,  by  the  constitution,  confine 
its  exercise  to  '  such  particular  cases  as  they  shall  expressly 
provide  for.'  If  the  power,  when  exercised  by  the  legisla- 
ture, is  that  of  a  general  suspension  only,  then,  the  framers  of 
the  constitution  have  been  guilty  of  the  absurdity  of  declaring, 
that  the  legislature  may,  by  a  direct  act  of  legislation,  sus- 
pend the  laws  or  the  execution  of  them,  or  they  may  delegate 
the  power  to  do  so,  and  that,  in  the  former  event,  they  cannot, 
but,  in  the  other,  they  must,  confine  the  suspension  to  *  par- 
ticular cases,  expressly  provided  for.'  We  shall  revert  to 
this  clause  of  the  declaration  of  rights  in  another  part  of  our 
discussion. 
The  only  remaining  article  in  the  declaration  of  rights,  which 
v  can  be  supposed  to  have  a  bearing  bn  this  question,  is  the 
thirtieth.  It  declares,  that,  '  In  the  government  of  this  com- 
monwealth, the  legislative  department  shall  #  never  exercise  the 
executive,  and  judicial  powers  or  either  of  them :  the  executive 
shall  never  exercise  the  legislative  and  judicial  powers,  or  either 
of  them :  the  judicial  shall  never  exercise  the  legislative  and 
executive  powers  or  either  of  them  :  to  the  end  it  may  be  a 
government  of  laws  and  not  of  men.' 

We  have  but  a  few  remarks  to  make  in  relation  to  the  appli- 
cation of  this  article.  The  function  of  the  legislative  depart- 
ment is  to  make  the  law  ;  —  that  of  the  judicial  to  apply  it  to 
.particular  cases;  —  and  it  is  difficult  to  see,  how  the  making  of 
a  law,  applicable  to  a  particular  case  only,  is  any  more  an  inter- 
ference of  the  legislature,  with  the  functions  of  the  judiciary, 
than  the  making  of  a  law  applicable  to  many  or  to  all  particular 
cases.  But,  we  need  not  labor  this  point.  If  it  be  admitted, 
that  an  ex  post  facto  or  retrospective  law  is  as  strong  a  case  of 
the  exercise  of  judicial  power,  as  a  suspending  law, —  and,  if 
there  be  any  difference,  the  former  is  the  strongest,  we  have 
positive  authority  of  the  highest  kind,  that  the  constitutional 
provision  in  question  is  not  prohibitory  of  the  exercise  of  the 
latter.-  Mr.  Justice  Story,  citing  the  case  of  Cooper  v.  Telfair, 
(4  Dall.  Rep.  14 ;  S.  C.  1  Pet.  Cond.  R.  211  :)  uses  the  fol- 
lowing decisive  language  :  '  Before  the^constitution  of  the  United 
States  was  adopted,'  says  he,  '  every  state,  unless  prohibited 
by  its  own  constitution,  might  pass  a  bill  of  attainder,  or  ex  post 
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facto  law,  as  a  general  result  of  its  sovereign  legislative  power. 
And  such  a  prohibition  would  not  be  implied  from  a  constitu- 
tional provision,  that  the  legislative,  executive  and  judiciary 
departments,  shall  be  separate  and  distinct.'  (3  Commentaries 
on  Constitution,  $  1367.) 

The  constitutional  provisions,  above  quoted  and  commented 
upon,  are  all  that  are  to  be  found  in  the  constitution  of  Massa- 
chusetts, applicable  in  any  manner  to  the  suspending  power. 
In  that  of  the  United  States  there  is  one,  which  may,  perhaps, 
be  thought  to  have  a  bearing  on  the  subject.  It  is  the  prohi-  . 
bition  that  no  state  shall  pass  any  law  '  impairing  the  obligation 
of  contracts.'  The  question  arising  upon  this  prohibition  is, 
whether  it  extends  to  the  class  of  suspending  laws,  so  as  to  af- 
fect all  legislation  of  that  description,  and  not  merely,  whether 
there  may  not  be  a  suspending  law,  which  impairs  the  obligation 
of  a  contract :  —  whether,  in  short,  there  is  any  such  thing  as  a 
contract  between  the  government  and  the  people,  individually 
or  collectively,  of  a  state,  that  there  shall  be  no  change  in 
existing  rights,  by  subsequent  laws,  or,  in  other  words,  that 
there  shall  be  no  retrospective  legislation.  We  shall  refrain 
from  a  discussion  of  this  question,  and  avail  ourselves  of  the 
words  of  the  same  learned  judge  and  commentator,  from  whom 
we  have  just  quoted.  Mr.  Justice  Story,  at  the  conclusion  of 
.  his  chapter  on  this  prohibition,  and  upon  a  review  of  all  the 
cases,  uses  the  following  language  : 

'  Retrospective  laws  are,  indeed,  unjust ;  and,  as  has  been 
forcibly  said,  neither  accord  with  sound  legislation,  nor  with  the 
fundamental  principles  of  the  social  compact.  (By  Patterson, 
J.  in  Calder  et  ux  v.  Bull  et  ux,  3  Dall.  Rep.  397.)  Still  they 
are,  with  the  exceptions  above  stated  [ex  post  facto  laws,  and 
laws  impairing  the  obligation  of  contracts]  left  open  to  the 
states,  according  to  their  own  constitutions  of  government ;  and 
become  obligatory,  if  not  prohibited  by  the  latter.  Thus, '  for 
instance,  where  the  legislature  of  Connecticut,  in  1795,  passed 
a  resolve,  setting  aside  a  decree  of  the  court  of  probate,  dis- 
approving of  a  will,  and  granted  a  new  hearing  ;  it  was  held, 
that  the  resolve,  not  being  against  any  constitutional  principle, 
in  that  state,  was  valid  ;  and  that  the  will,  which  was  approved 

1  Calder  et  ux  v.  Bull  et  ux,  3  Dall.  Rep.  397. 
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upon  the  new  hearing,  was  conclusive  as  to  the  rights  obtained 
under  it.'     (3  Com.  on  Const.  $  1392.) 

We  have  thus  examined  the  question,  whether  the  legisla- 
ture of  Massachusetts  can  constitutionally  suspend  the  opera- 
tion of  a  law,  in  a  particular  case,  leaving  it  in  foil  force,  as  to 
all  other  cases  and  persons,  under  the  provisions  of  the  consti- 
tutions of  Massachusetts  and  of  the  United  States,  and  without 
reference  to  the  sources  by  which  the  intention  of  the  framers 
of  the  constitution  or  of  the  people  may  be  ascertained,  or  to 
contemporaneous  exposition  and  practice.  The  result  of  this 
inquiry  seems  to  us  to  leave  no  doubt,  that  the  suspending,  as 
a  part  of  the  sovereign  legislative  power,  necessarily  inheres  in 
the  fegislature,  unless  restrained  by  the  constitution,  and  that 
there  is  no  constitutional  provision  which  imposes  such  limita- 
tion or  restraint,  either  expressly  or  by  necessary  implication. 

But  we  shall  not  rest  our  opinion  upon  this  examination . 
alone.  We  have  other  considerations  to  present  to  our 
readers,  which,  in  connexion  with  what  has  been  already 
shown,  and  with  one  another,  we  hold  to  be  as  entirely  con- 
clusive of  the  question,  as  if  the  suspending  power  had  been 
expressly  and  directly  granted  by  the  constitution.  These 
arguments  are  drawn  from  the  intention  of  the  framers  of  that 
instrument,  as  manifested  in  their  deliberations  on  this  subject, 
and  the  intention  of  the  people,  by  whom  it  was  adopted,  as 
a  system  of  government,  as  manifested  by  their  legislative  acts . 

The  recent  publication  of  the  Journal  of  the  Convention  of 
1779-80,  which  framed  our  present  constitution,  enables  us 
to  bring  to  our  aid,  in  this  investigation,  the  most  undoubted 
testimony  to  the  intention  of  the  framers  of  that  instrument. 
At  the  first  session  of  the  convention,  a  committee  of  thirty 
was  appointed  to  frame  a  declaration  of  rights  and  a  consti- 
tution of  government,  to  be  reported  to  the  convention  at  its 
next  session.  The  convention  then  adjourned,  on  the  eighth 
of  September,  to  meet  on  the  twenty-eighth  of  October.  The 
committee  met  at  the  (then)  new  court-house  in  Boston,  on 
the  following  Monday,  and,  at  the  time  to  which  the  conven- 
tion stood  adjourned,  reported  a  declaration  of  rights  and  a 
constitution  of  government.  The  former  was  first  taken  up 
for  consideration.  It  consisted  of  thirty-one  articles.  The 
twenty-first  was  as  follows :    '  The  power  of  suspending  the 
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laws,  or  the  execution  of  the  laws,  ought  never  to  be  exercised 
but  by  the  legislature,  or  by  authority  derived  from  it,  to  be 
exercised  in  such  particular  cases  only,  as  the  legislature  shall 
expressly  provide  for :  And  there  shall  be  no  suspension  of 
any  law  for  the  private  interest,  advantage,  or  emolument  of 
any  one  man  or  class  of  men.  The  declaration  of  rights  was 
considered  by  articles.'  The  21st  came  up  on  Friday  morning, 
November  5,  and  the  entry  in  the  journal,  in  relation  to  it, 
is, — 'the  21st  was,  after  some  debate,  suspended  to  the  after- 
noon.' In  the  afternoon  of  the  same  day,  the  entry  is,  that 
c  the  21st  was  resumed  and  debated,  when  the  same  was  sus- 
pended by  the  consideration  of  the  23d,  24th,  &c.'  On  the 
Wednesday  following,  the  journal  contains  the  following 
entry  :  — '  The  convention  then  resumed  the  consideration  of 
the  21st  article  in  the  said  declaration,  when  a  motion  was 
made  and  seconded,  for  expunging  the  last  clause,  beginning 
at  the  words,  "And  there  shall  be;"  —  which,  being  put, 
passed  in  the  affirmative.'  The  article  was  then  adopted  as  it 
now  stands  in  the  constitution.  The  twelfth  and  fourteenth 
articles  being  united,  the  twenty-first  became  the  twentieth. 

In  drawing  up  this  declaration  of  the  fundamental  rights  of 
the  citizen,  the  committee  very  naturally  resorted  to  other 
instruments  of  a  similar  character.  Some  of  the  provisions 
are  borrowed  from  Magna  Charta.  The  tenth  article,  as  we 
have  already  observed,  is  a  condensation  of  the  chapter  on  the 
extent  of  the  legislative  power,  in  Locke's  treatise  on  Gov- 
ernment, with  the  exception  of  the  last  paragraph,  which  was 
not  in  the  original  draft.  The  twenty-first,  except  the  part 
struck  out,  asserts  the  same  principle,  contained  in  the  English 
bill  of  rights,  passed  in  the  first  year  of  William  and  Mary. 
That  instrument,  after  reciting  that,  '  whereas  the  late  King 
James  the  Second,  by  the  assistance  of  divers  evil  counsellors, 
judges,  and  ministers,  employed  by  him,  did  endeavor  to  sub- 
vert and  extirpate  the  protestant  religion  and  the  laws  and 
liberties  of  the  kingdom,  1.  By  assuming  and  exercising  a 
power  of  dispensing  with  and  suspending  of  laws,  and  the 
execution  of  laws  without  consent  of  parliament ; '  and  in  other 
ways  enumerated  to  the  number  of  twelve,  declares,  among 
other  things,  1.  'That  the  pretended  power  of  suspending  of 
laws,  or  the  execution  of  laws,  by  regal  authority,  without 
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consent  of  parliament,  is  illegal ;  and  2.  That  the  pretended 
power  of  dispensing  with  laws  or  the  execution  of  laws,  by 
regal  authority,  as  it  hath  been  assumed  and  exercised  of  late, 
is  illegal.'  The  intention  of  these  declarations,  it  is  clear,  was 
not,  in  any  manner,  to  define  or  limit  the  suspending  and  dis- 
pensing powers,  but  to  prohibit  the  exercise  of  them  by  the  king, 
without  the  consent  of  parliament.  The  similarity  between 
these  provisions  and  the  twentieth  article  of  our  own  declaration 
of  rights  would  seem  of  itself  to  warrant  the  conclusion  which 
we  have  already  stated  in  relation  to  the  latter. 

Before  entering  upon  the  evidence  of  the  intention  of  the 
framers  of  the  constitution,  to  be  drawn  from  the  amendment 
above-mentioned,  it  will  be  proper  to  present  our  readers  with 
some  account  of  the  practice  of  the  legislature,  both  before  and 
after  the  adoption  of  the  constitution,  in  relation  to  the  power 
of  suspending  the  laws,  for  the  benefit  of  individuals.  The 
exercise  of  this  power  is  intimately  connected  with  that  of  the 
exercise  of  judicial  power,  by  the  general  court,  as  the  legislative 
body  has  always  been  termed,  and  as  it  is  called  in  the  consti- 
tution. The  language  of  Mr.  Justice  Patterson,  in  the  case  of 
*  Calder  and  wife  v.  Bull  and  wife,  (3  Dall.  R.  386,)  in  refer- 
ence to  the  legislature  of  Connecticut,  is  equally  true  of  that 
of  Massachusetts,  down  to  the  period  of  the  constitution,  for  a 
long  time  subsequent  thereto,  and  even  at  the  present  day,  to 
a  certain  extent.  'They,'  that  is,  the  legislature,  says  the 
judge,  '  acted  in  a  double  capacity,  as  a  house  of  legislation, 
with  undefined  authority,  and  also  as  a  court  of  judicature  m 
certain  exigences.  Whether  the  latter  arose  from  the  indefi- 
nite nature  of  their  legislative  powers,  or  in  some  other  way, 
it  is  not  necessary  to  discuss.  From  the  best  information, 
however,  which  I  have  been  able  to  collect  on  this  subject,  it 
appears,  that  the  legislature  or  general  court  of  Connecticut 
originally  possessed  and  exercised  all  legislative,  executive 
and  judicial  authority ;  and  that  from  time  to  time,  they  dis- 
tributed the  two  latter  in  such  manner  as  they  thought  proper ; 
but  without  parting  with  the  general  superintending  power,  or 
the  right  of  exercising  the  same,  whenever  they  should  judge 
expedient.7  It  would  be  interesting  to  trace  the  gradual 
formation  in  part  of  our  present  code  of  statute  laws  through, 
the  changes  and  additions,  first  suggested  by  the  exercise  of  this 
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extensive  and  indefinite  legislative  power ;  but  the  limits,  to 
which  we  shall  restrict  ourselves  in  this  article,  must  prevent 
us  from  doing  more  than  to  hint  at  the  importance  and  value  of 
this  source  of  information,  in  regard  to  the  history  of  our  juris- 
prudence. Whenever  it  happened  that  there  was  no  provision 
of  law,  in  relation  to  a  particular  case  ;  or  whenever  the  strict 
law  bore  hardly  and  seemed  to  be  productive  of  injustice ;  or, 
generally,  whenever  the  forms  of  the  law  stood  in  the  way  of 
right;  it  was  the  common  practice  for  parties  to  apply  to  the 
general  court  for  relief,  which  that  tribunal  generally  afforded, 
either  by  the  enactment  of  a  law  in  the  particular  case  thus 
brought  to  their  notice,  by  directing  proceedings  in  some  of 
the  other  courts,  or  in  some  other  manner  suited  to  the  prayer 
for  relief.  Cases  thus  brought  to  the  notice  of  the  legislative 
power  led  to  the  enactment  of  general  laws,  and  thus  were 
favorable,  in  the  highest  degree,  to  the  introduction  of  statutory 
regulations,  adapted  to  the  wants  of  the  citizens,  and  made 
necessary  by  the  advancing  progress  of  the  state. 

We  have  examined  the  resolves  of  the  general  court  from 
1776  to  1791,  and  shall  present  our  readers  with  a  selection, 
from  .the  great  mass  of  particular  laws,  of  such  as  are  most 
striking,  in  their  provisions  and  objects,  in  relation  to  the  sus- 
pending power.     The  setting  aside  of  verdicts  and  judgments 
and  ordering  new  trials  in  the  courts  of  justice  was,  from  the 
earliest  period  of  the  government  to  very  recent  times,  as 
common  an  exercise  of  jurisdiction,  as  the  enactment  of  general 
laws.     It  was  common,  also,  during  the  revloutionary  war,  to 
suspend  the  embargo  act,  in  favor  of  particular  individuals  \ 
and  to  allow  particular  individuals  to  leave  the  state,  contrary 
to  the  general  provisions  of  law.     The  general  court,  during 
the  period  above-mentioned,  frequently  authorized  courts  of 
sessions  or  magistrates  to  license  persons  as  innholders,  retailers, 
&c,  though  the  regular  term  for  licensing  had  gone  by.     In 
short,  it  seems  to  have  been  the  invariable  practice  of  the 
legislative  body  to  pass  laws  applicable  to  particular  cases, 
whenever  they  seemed  to  be  required  by  the  dictates  of  justice 
and  right. 

The  following  are  enactments  of  the  description  referred  to. 

1776. 
June  7.    The  proceedings  of  a  meeting  of  the  town  of  East- 
ham,  held  on  the  11th  of  March,  preceding,  were  set  aside : — 
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the  selectmen  of  that  town,  for  the  year  1775,  were  authorized 
to  call  a  meeting  thereof,  for  the  choice  of  town  officers  ; — and 
such  officers,  when  chosen,  were  declared  to  have  the  same 
power,  &c.  as  if  they  had  been  chosen  in  the  month  of  March, 
preceding  :  —  the  law  in  that  case,  provided  notwithstanding. 

June  19.  On  the  petition  of  Gilbert  Harris,  showing  his 
right  to  claim  the  property  of  certain  goods  on  board  the 
schooner  Volante,  lately*  condemned  in  one  of  the  maritime 
courts,  and  the  impossibility  of  making  his  claim  within  the 
time  prescribed  by  law-:  —  the  judge  of  the  court  and  the  cap- 
tors were  directed  to  stay  all  farther  proceedings :  —  Harris, 
allowed  to  file  his  claim :  —  and  the  judge  ordered  to  notify 
the  trial  of  the  claim,  in  like  manner  as  original  trials  of  cap- 
tures, were  by  law  to  be  notified. 

June  28.  The  assessment  of  taxes  by  the  assessors  of  the 
town  of  S.,  for  the  year  1775,  was  made  good,  notwithstanding 
the  said  assessors  might '  not  have  been  sworn  in  the  manner 
directed  by  law.' 

September  4.  It  was  resolved,  that  all  writs,  which  might 
have  been  issued  by  the  clerk  of  the  inferior  court,  in  Middle- 
sex, tested  by  the  first  justice  of  the  court,  should  be  deemed 
as  valid,  as  though  the  judge  had  been  sworn,  any  law,  &c.  to 
the  contrary  notwithstanding. 

September  5.  It  was  resolved,  that  a  certain  agreement, 
should  be  held  legal  and  valid,  as  though  certain  of  the  parties 
therein  named  had  severally  arrived  to  the  age  of  twenty-one 
years,  when  the  same  was  made,  and  had  each  of  them  assent- 
ed thereto. 

September  7.  It  was  resolved,  that  the  warrants,  issued  by 
the  justices  of  the  court  of  general  sessions,  for  the  county  of 
Suffolk,  for  a  certain  election,  were  consonant  to  the  true  spirit 
and  meaning  of  the  law,  and  that  the  person,  who  appeared  to 
have  been  elected,  should  have  and  hold  the  office,  &c.  any 
law  to  the  contrary  notwithstanding. 

October  25.  A  resolve  was  passed,  authorizing  the  com- 
mittee of  Deer  Isle,  to  libel  a  vessel  captured  by  them,  August 
30, 1775,  and  empowering  the  court  to  hear  and  determine  the 
justice  of  the  capture,  as  if  the  vessel  had  been  libelled  within 
the  time  limited  by  law  for  that  purpose. 

October  31.  A  resolve  was  passed,  authorizing  Isaac  Deer- 
ing,  to  sue  out  a  writ  of  scire  facias,  on  a  judgment,  in  which 
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an  execution  had  been  previously  issued  and  levied  on  land, 
which  did  not  belong  to  the  debtor,  in  the  same  manner  as 
though  the  execution  had  never  issued. 

November  11.  A  resolve  was  passed,  declaring  void  that 
part  of  the  will  of  Hugh  Hall,  by  which  Foster  Hutchinson 
was  appointed  the  executor,  (he  having  gone  out  of  the  state, 
and  neglected  the  execution  of  the  trust)  and  authorizing  the 
Judge  of  probate,  for  the  county  of  Suffolk,  to  appoint  an  ad- 
ministrator de  bonis  non. 

November  20.  Samson  Mears  was  authorized  to  file  a  claim 
against  the  brig  Dove,  in  the  maritime  court,  and  to  appeal  from 
the  decree  condemning  the  said  brig,  the  time  for  filing  such 
claim  and  appealing  being  lapsed,  notwithstanding. 

1777. 

June  9.-  Stephen  Hall  and  another,  owners  of  a  vessel, 
which  had  been  libelled  and  condemned  in  the  maritime  court 
to  be  distributed,  were  authorized  to  file  their  claim,  in  the 
superior  court,  and  that  court  to  take  jurisdiction  thereof,  as  if 
the  claim  had  been  duly  filed  in  the  maritime  court  and  there 
prosecuted. 

March  6.  A  resolve  was  pas§ed  to  confirm  the  doings  of 
the  deputies  of  the  sheriff  of  Bristol,  who  had  served  divers 
writs  and  processes,  after  the  expiration  of  the  sheriff's  com- 
mission, without  knowledge  of  that  fact. 

April  14.  The  justices  of  the  court  of  general  sessions,  for 
the  county  of  Worcester,  were  empowered  and  directed  to  re- 
ceive a  petition  of  John  Watson,  and  to  act  thereon,  as  if  it  had 
been  exhibited  within  the  year  limited  by  law. 

June  21.  The  proceedings,  votes,  &c.  of  a  meeting  of  the 
town  of  Windham,  at  which  Richard  Mayhew  was  chosen 
temporary  clerk,  and  was  not  sworn,  but  kept  minutes  of  the 
proceedings,  which  were  afterwards  recorded  by  the  town  clerk, 
were  made  valid,  as  though  Mayhew  had  been  duly  sworn. 

July  5.  Susanna  Dasturge,  wife  of  Barnard  Dasturge,  who 
was  absent,  was  authorized  to  bring  and  prosecute  to  final  judg- 
ment any  action  against  one  Robert  Robbins,  as  fully  as  though 
her  husband  were  personally  present. 

1778. 
February  13.    On  the  petition  of  the  widow,  and  also  of  the 
executor  of  Thomas  Norton,  stating  that  his  last  will,  by  which 
vol.  xjii. — no.  xxv.  8 
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he  disposed  of  all  his  estate  both  real  and  personal,  had  been 
disallowed  as  to  the  former,  by  the  judge  of  probate,  by  reason 
of  its  being  witnessed  by  two  witnesses  only :  — the  judge  was 
empowered  and  directed  to  approve  of  the  will  in  every  part 
thereof,  notwithstanding  there  were  but  two  witnesses  to  the 
same  ;  —  any  law  to  the  contrary  notwithstanding. 

October  13.  Davis  Hatch  was  authorized  to  enter  and 
prosecute  an  appeal,  in  the  same  manner  as  though  he  had 
regularly  recognised. 

April  23.  William  Campbell  and  his  wife,  were  authorized 
to  make  as  valid  a  deed  of  her  land,  as  though  she  had  been  of 
lawful  age. 

June  24.  On  the  petition  of  Timothy  Parsons,  praying  that 
he  might  be  admitted  to  plead  specially,  at  the  superior  court,  at 
which  an  appeal  was  to  be  heard  and  tried  of  an  action,  brought 
against  him  by  Abiel  Wood,  for  scandalous  words  :  —  the  court 
were  empowered  and  directed  to  admit  the  petitioner,  by  his 
attorney,  to  plead  any  matter  specially,  in  justification  of  the 
words  alleged  in  the  writ  to  have  been  spoken  by  said  P. 
against  the  said  W.  any  law  to  the  contrary  notwithstanding. 

1780. 

May  5.  Ellis  Gray,  having  been  prevented  from  seasonably 
filing  his  claim  to  a  certain  sloop,  in  one  of  the  maritime  courts, 
by  reason  of  the  sickness  of  the  master,  was  authorized  to  file, 
it  in  the  superior  court,  which  was  empowered  to  hear  and 
determine  the  same,  as  though  it  had  been  filed  in  season,  in 
the  maritime  court. 

June  9.  November  18.  November  24.  Petitioners  were 
authorized  to  sell  certain  goods  at  auction,  any  law,  &c.  to  the 
contrary  notwithstanding. 

September  19.  James  Kelly  was  authorized  to  appear  in 
court,  and  take  upon  himself  the  defence  of  an  action  of  re- 
plevin in  the  same  manner,  as  if  he  had  been  an  inhabitant  of 
the  state. 

1781. 

February  12.  The  judge  of  probate,  for  the  county  of 
Worcester,  was  directed  and  empowered  to  proceed  with  the 
estate  of  one  Asa  Roberts,  in  the  same  manner  as  though 
Roberts  had  died  at  home,  any  law,  &c.  to  the  contrary  not- 
withstanding. 
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April  28.  Ebenezer  L.  Bennett  was  authorized  to  review 
an  action,  in  which  he  was  defendant,  '  notwithstanding  more 
than  three  years  elapsed  since  the  trial  of  the  said  cause.' 

May  18.  The  proceedings  of  a  meeting  of  the  town  of 
Franklin,  subsequent  to  a  vote  of  adjournment,  which  was  '  in- 
advertently reconsidered,'  were  confirmed. 

October  10.  Ephraim  Delano,  who  had  been  committed  to 
the  common  jail,  in  the  county  of  Suffolk,  on  suspicion  of  having 
knowingly  passed  counterfeit  money,  was  admitted  to  bail. 

1782. 

February  13.  The  administrators  on  the  estate  of  William 
Reed,  were  authorized  to  pay  whatever  might  be  due  from  his 
estate  to  Joseph  Miller,  of  Monserat,  in  the  West  Indies,  to 
Mary  Miller,  wife  of  said  Joseph,  whose  receipt  therefor,  it 
was  declared,  should  be  as  good*  and  valid  in  law,  and  should 
as  fully  discharge  the  administrator^,  as  if  given  by  the  said 
Joseph  himself,  any  law  to  the  contrary  notwithstanding. 

February  22.  It  was  resolved,  that  Seth  Hey  wood  be .  ad- 
mitted to  a  rehearing  of  an  action  brought  against  him,  by  E. 
&  H.  Raymond,  and  that  the  parties  respectively  be  admitted 
to  the  same  pleadings  and  privileges,  as  by  law  they  were  en- 
titled to,  previous  to  any  judgment  or  process  in  the  action. 

March  5.  On  the  petition  of  Nathaniel  Jennison,  repre- 
senting that  he  had  entered  an  appeal  at  the  supreme  judicial 
court,  that  he  had  confided  in  his  counsel  to  produce  the 
papers,  from  the  court  below,  necessary  for  the  trial  in  the  su- 
preme judicial  court,  which  papers  the  counsel  failed  to  pro- 
duce, by  means  whereof  the  said  Nathaniel  became  defaulted, 
and  judgment  was  rendered  against  him:  —  It  was  resolved, 
that  the  execution  be  stayed,  and  that  the  adverse  party  be 
notified  to  show  cause,  &c. 

March  7.  On  the  petition  of  Elizabeth  Belcher,  showing 
that  the  only  witness,  by  whose  testimony,  the  validity  of  the 
last  will  and  testament  of  Mary  Louisa  Belcher  could  be  estab- 
lished, was  absent  fromvthe  United  States,  and  beyond  proba- 
bility of  return  :  — the  judge  of  probate,  for  the  county  of  Suf- 
folk, was  authorized  and  empowered,  to  allow  of  and  approve, 
in  the  usual  official  manner,  the  said  last  will  and  testament, 
the  validity  of  the  same  being  established,  by  the  oaths  of  two 
credible  disinterested  persons,  swearing  to  the  handwriting  of 
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each  of  the  witnesses  to  said  will,  and  to  that  of  the  testatrix, 
in  the  same  manner  as  is  usually  practised  in  courts  of  law,  to 
give  force  to  written  evidences.  It  was  also  resolved,  that  the 
said  will  and  the  probate  thereof,  in  the  manner  prescribed, 
should  forever  be  deemed,  in  the  law,  as  the  last  will  and  testa- 
ment of  the  said  M.  L.  B. 

May  6.  Nathaniel  Glover  was  empowered  to  bring  an  action 
in  his  own  name,  upon  a  bond  given  by  E.  and  J.  Bacon  to 
J.  Simpson,  for  the  recovery  of  the  sum  due  thereon  to  his 
own  use,  and  to  pursue  the  action  to  final  judgment,  any  law 
to  the  contrary  notwithstanding. 

May  7.  On  the  petition  of  Mr.  Savary,  in  behalf  of  Peter 
Penet,  suggesting  that  one  James  Thompson  recovered  judg- 
ment by  default  against  Penet's  effects  in  the  hands  of  the 
board  of  war ;  that  Penet,  being  then  absent  from  America 
and  still  in  Europe,  had  no  knowledge  of  the  said  action  ;  and 
that  Thompson  being  dead,  his  executors,  had  been  notified  of 
the  petition  and  heard  thereon ;  —  it  was  resolved,  that  Savary 
have  liberty  to  re-enter  the  action,  that  the  default  be  taken  off, 
and  that  the  same  proceedings  be  had  thereon,  in  all  respects, 
as  if  the  action  had  been  regularly  continued,  instead  of  being 
defaulted. 

June  7.  The  judge  of  probate,  for  the  county  of  Worces- 
ter, was  authorized  and  empowered  to  make  a  distribution  and 
settlement  of  the  real  estate  of  one  John  Martyn,  to  and  among 
his  children,*  legatees,  in  the  proportions  mentioned  in  said 
Martyn's  will,  without  a  division  of  the  land,  in  the  same 
manner  as  if  he  had  died  intestate,  the  said  will  or  any  law  to 
the  contrary  notwithstanding. 

1782. 

June  18.  Samuel  Sewall  and  Abigail,  his  wife,  were  au- 
thorized to  convey  land,  and  it  was  resolved,  that  a  deed 
thereof,  executed  in  common  form  by  them,  should  be  valid 
and  effectual  to  pass  the  same,  the  nonage  of  said  Abigail 
notwithstanding. 

September  17.  Mary  Ferguson,  wife  of  Adam  Ferguson, 
having  represented  that  her  husband  had  been,  and.  then  was, 
with  the  enemy  in  New  York ; — that  she  remained  in  Newport, 
R.  I.,  with  two  small  children,  under  very  difficult  circum- 
stances, and  suffering  for  want  of  necessary  support; — and 
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praying  for  liberty  to  sell  a  certain  piece  of  land  belonging  to  her 
said  husband,  and  lying  in  Dartmouth,  in  this  common  wealth ; 
—  she  was  empowered  to  sell  the  same,  and  to  make  and 
execute  a  good  and  authentic  deed  or  deeds  thereof,  to  the 
purchaser,  to  all  intents  and  purposes,  she  being  a  feme  covert 
notwithstanding. 

October  4.  The  judge  of  probate,  for  the  county  of  Mid- 
dlesex, was  empowered  to  distribute  the  estate  of  Temperance 
Gordon,  in  such  proportion  as  would  comport  with  her  will, 
the  youngest  child  not  having  arrived  to  twenty-one  years  of 
age  notwithstanding. 

November  2.  James  Howard  was  allowed  to  appeal  from  a 
judgment  of  a  justice  of  the  peace  against  him,  which  was 
rendered  by  reason  that  he  and  the  other  defendants  therein, 
'  not  of  their  neglect,  but  being  necessarily  prevented  from 
appearing  timely  to  answer  to  saifl  action,  were  defaulted,  lost 
their  appeal/  &c. 

November  5.  On  the  petition  of  John  Buffington,  praying 
that  certain  depositions  taken  by  him  to  be  used  in  an  action  of 
trespass,  concerning  the  schooner  Lark,  might  be  used  in  a 
trial  to  be  had  concerning  the  said  schooner,  between  the 
same  parties ;  —  he  was  allowed  to  make  use  of  copies  of  the 
said  depositions,  which  the  clerk  of  the  court,  in  which  they 
were  filed,  was  directed  to  make  out. 

1783. 

February  4.  On  the  petition  of  William  M'Cobb,  praying 
that  a  certain  award  might  be  set  aside,  it  was  resolved,  that  the 
adverse  party  be  notified  to  appear,  &c.  to  show  cause,  and 
that  'all  processes  in  the  premises  be  stayed  in  the  mean 
time.' 

February  25.  Abijah  Prescott,  of  Groton,  a  deputy-sheriff, 
having  lost  a  writ  of  execution,  upon  which  he  had  made  a 
levy  of  real  estate,  whereby  the  judgment  creditor's  title  to  the 
lands  had  become  defective,  and  Prescott  liable  to  his  suit ;  — 
Prescott  was  empowered  to  sue  out  an  alias  execution,  and 
to  make  a  return  thereon,  in  the  same  manner  and  form,  and 
of  the  same  tenor,  as  was  made  on  the  lost  writ ;  —  and  it  was 
resolved,  that  such  return  should  be  good  and  valid  as  to  the 
title,  and  a  good  defence,  &c.  to  the  sheriff. 
8* 
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March  17.  On  the  petition  of  Andrew  and  Rebecca 
Gardner,  showing  that  the  said  Rebecca  and  one  Unite  Brown 
had  been  appointed  joint  executors  of  the  will  of  one  John 
Brown,  and  that  Unite  Brown  had  for  many  years  absented 
himself,  and  still  kept  himself  without  the  knowledge  of  the 
petitioners;  —  the  said  Rebecca  was  authorized,  in  her  said 
capacity,  to  do  and  perform  all  and  every  legal  act,  in  as  Ml 
and  ample  a  manner,  as  she  and  the  said  Unite  were  author- 
ized to  do  by  the  said  will. 

October  11.  Joseph  Buffam  represented,  that  in  June, 
1774,  he  recovered  a  judgment,  in  the  inferior  court  of  C.  P. 
for  the  county  of  Worcester  against  John  Campbell;  —  that 
Campbell  appealed  therefrom  to  the  next  superior  court  of 
judicature,  which  was  to  have  been  held  in  September,  1774, 
but  which,  by  reason  of  the  peculiar  circumstances  of  the 
times,  was  not  held; — that  he,  (Buflam,)  by  reason  of  his 
absence  from  the  commonwealth,  was  unacquainted  with  the 
laws  of  the  general  court,  which  had  since  entitled  him  to  a 
remedy ;  —  and  it  was  thereupon  resolved,  that  the  justices  of 
the  supreme  judicial  court  be  authorized  to  take  cognizance 
of  the  said  appeal,  and  that  the  same  proceeding  should  be  had 
thereon,  in  as  full  and  ample  a  manner,  as  if  the  same  had 
been  prosecuted  within  the  time  limited  by  the  laws,  providing 
remedy  in  similar  cases,  the  time  therein  specified  being 
elapsed  notwithstanding. 

1784. 
February  3.  On  the  petition  of  Gideon  Baty,  executor  of 
Richard  Burton,  praying  that  he  might  be  enabled  to  discharge 
himself  of  a  sum  of  money,  in  his  hands,  in  that  capacity ;  — 
it  was  resolved,  that  if  John  Young,  mentioned  in  the  said 
petition,  or  any  other  person  having  a  demand  against  the 
said  Gideon,  in  his  said  capacity,  should  not,  within  three 
months  next  after  he  or  they  should  be  personally  served 
with  an  attested  copy  of  the  petition  and  resolve,  bring  his  or 
their  action  or  actions  against  the  said  Gideon,  to  recover  the 
same,  any  sum  of  money  paid  by  the  said  Gideon  to  Mary 
Burton,  legatee  in  the  said  will,  should  not  be  considered  as 
assets  in  the  hands  of  the  said  executor,  but  that  he  might 
plead  his  having  administered  the  said  sum  so  paid  to  the  said 
Mary,  in  bar  of  such  action  or  actions. 
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1785* 
February  28.  On  the  petition  of  Elijah  Adams,  three  justices 
of  the  peace  (quorum  unus)  were  empowered  to  swear  Sophia 
March,  as  a  witness  to  certain  deeds  mentioned  in  the  peti- 
tion;—  and  it  was  resolved,  that  the  same  should  operate  to 
the  acknowledgment  of  the  said  deeds,  as  justly  as  if  the  said 
Sophia  had  been  sworn  in  any  court  of  record,  any  law,  &c. 

March  27.  One  of  two  joint  executors  being  absent  from 
the  country,  the  other  was  empowered  to  act  in  as  full  and 
ample  a  manner,  as  both  might  have  done,  any  law,  tic. 

March  17.  On  the  petition  of  Ebenezer  Cook  and  others, 
it  was  resolved,  that  no  person  should  be  subject  to  any  prose- 
cution, &c.  for  carrying  on  more  than  one  branch  of  the 
leather  manufactory,  at  one  time,  from  April  19,  1775,  to 
April  19,  1785,  contrary  to1  the  statute. 

1786. 
June  27.  Joseph  Bush  having  been  authorised,  by  a 
resolve,  to  convey  certain  land,  observing  the  forms  of  law, 
and  giving  bond,  &c.  and  having  conveyed  the  same,  but 
without  giving  the  bond,  it  was  resolved,  that  the  deed  should 
be  legal  and  valid,  the  neglect  of  giving  bond  notwithstanding. 
July  5.  Sarah  Benson,  wife  of  Joshua  Benson,  was  author- 
ized to  sell  and  convey  any  lands  in  her  own  right,  by  deeds 
which  should  be  deemed  valid,  any  law,  &c. 

1787. 
February  26.  On  the  petition  of  Francis  Dana,  Esq.,1  setting 
forth,  that  he  was  in  danger  of  sustaining  the  loss  of  a  consider- 
able sum  of  money,  by  the  want  of  a  proper  provision  in  the 
act,  entitled  '  an  act  for  rendering  processes  in  law  less  expen- 
sive,' to  prosecute  any  actions  against  absconding  debtors, 
their  factors  or ,  agents,  and  praying  that  he  might  be  author- 
ized to  commence  any  such  action  against  any  absconding 
debtor,  his  factor,  agent,  trustee,  or  attorney,  and  the  same  to 
prosecute  to  final  judgment,  in  the  like  manner  is  he  might 
have  done,  in  virtue  of  the  laws,  in  such  cases  provided,  had 
not  the  above-mentioned  act  been  made,  any  tiling  therein  to 
the  contrary  notwithstanding: — it  was  resolved  that  die 
prayer  of  the  said  petition  be  granted. 
March  7.     It  appearing  that  a  writ  of  execution,  which 

1  Probably  the  same  who  was  then  a  judge  and  afterwards  chief  justice 
ofthe  S.  J.  C. 
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issued  on  a  judgment  recovered  by  Gordon  Hutchins  and  two 
others,  and  which  had  been  levied  on  real  estate,  had  been 
lost  or  mislaid:  —  it  was  resolved,  that  Hutchins  should  be 
entitled  to  the  same  legal  process  and  remedy  in  the  premises, 
as  he  would  have  been,  if  the  execution  had  been  duly  returned 
wholly  unsatisfied,  any  law,  &c. 

July  7.  It  appearing,  on  the  petition  of  Theodore  Sedg- 
wick, that,  by  means  of  a  report,  in  the  county  of  Berkshire, 
which  was  believed,  that  the  law,  entitled  '  an  act  for  render- 
ing processes  in  the  law  less  expensive,'  was  repealed,  seven- 
teen actions,  which  had  been  commenced  since  the  first  of 
January  preceding,  and  which  had  been  commenced  on  writs 
issued  from  the  clerk's  office,  were  then  depending  in  the 
court  of  common  pleas,  in  said  county;  —  and  that  consid- 
erable expense  and  loss  would  accrue  to  the  plaintiffs  in 
those  actions,  if  no  provision  should  be  made  for  rendering 
valid  the  processes  on.  which  the  said  actions  had  been  com- 
menced :  —  it  was  resolved  that  the  said  processes  should  be 
valid,  and  that  the  proceedings  and  judgments,  which  had 
been  or  might  be  had  in  them,  should  have  the  same  effect  as 
if  the  law  aforesaid  had  never  been  made,  any  law,  &c. 

1789. 

January  5.  On  the  petition  of  Seth  Heywood,  setting  forth, 
that,  in  March,  1786,  the  inhabitants  of  the  town  of  Gardner, 
in  the  county  of  Worcester,  accepted  a  road  laid  out  by  the 
selectmen  thereof  through  his  land,  greatly  to  his  damage, 
without  making  him  any  recompense  therefor ;  —  and  that  the 
court  of  general  sessions  of  the  peace,  which  was  to  have  been 
held  in  the  said  county  the  September  following,  was  pre- 
vented from  doing  any  business,  in  consequence  of  the  insurrec- 
tion in  said  county,  whereby  he  was  deprived  of  applying  to 
said  court  for  his  damages,  within  the  time  by  law  limited :  it 
was  resolved,  that  the  court  of  sessions,  to  be  held  in  the  said 
county,  in  the  following  March,  should  have  power,  upon  the 
application  of  Heywood,  to  proceed  relative  to  his  said  damages, 
in  the  same  manner  they  might  by  law  have  done,  in  case  the 
application  had  been  made  within  the  time  limited  by  law:  — 
any  law,  &c. 

1790. 

February  25.  On  the  petition  of  James  Freeman,  he  was 
allowed,  at  any  time  within  a  year  from  the  passing  of  the 
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resolve  in  his  favor,  to  take  advantage  of  the  remedy  pointed 
out  in  the  statute  passed  June  14,  1765, '  providing  a  speedy 
method  for  doing  justice,  when,  through  mistake,  executions 
are  levied  on  real  estate  not  belonging  to  the  debtor,'  notwith- 
standing the  lapse  of  time  and  the  limitation  of  said  act :  and 
it  was  resolved,  that  he  should  have  the  benefit  of  the  said  act 
as  fully  and  completely  as  he  might  have  done,  within  two 
years  after  levying  his  execution  ; — any  thing  in  the  same  to 
the  contrary  notwithstanding. 

February  26.  On  the  petition  of  Patrick  Jaflrey,  he  was 
authorized  to  prosecute  at  law  for  his  demands  against  the 
estate  of  William  Gordon,  in  the  same  manner  as  though  the 
same  had  been  duly  filed  before  the  commissioners  on  the  said 
estate,  by  them  rejected,  and  due  notice  duly  given  at  the 
probate  office,  of  his  intention  to  prosecute  his  action  therefor 
at  common  law. 

March  9.  A  similar  resolve  was  passed  on  the  petition  of 
William  Lyon  and  another. 

1791. 

February  24.  Walter  M'Farland  was  authorized  to  prose- 
cute his  demand  against  the  estate  of  William  and  Temperance 
Gordon  (at  any  time  within  a  year)  in  the  manner  mentioned 
in  the  above  resolve  in  favor  of  Patrick  Jaflrey. 

Resolves  were  passed,  authorizing  the  supreme  judicial 
court  to  correct  mistakes  in  judgments  rendered  by  them: 
June  12,  17S3,  on  the  petition  of  Zebediah  Wyman;  October 
84,  1783,  on  the  petition  of  James  Freeland;  and  March  12, 
1784,  on  the  petition  of  Richard  Hunnewell. 

Judges  of  probate  were  empowered  to  cause  commissioners 
on  insolvent  estates  to  sit  again,  and  receive,  examine,  and 
certify  to  the  just  amount  of  claims  of  petitioners,  in  order  to  a 
payment  of  the  same ;  —  notwithstanding  the  lapse  of  the  time 
allowed  by  the  said  judges  for  receiving  claims — in  the  follow- 
ing cases,  viz. : 

1783,  June  27.     On  petition  of  Thomas  Learned. 

1784,  June  31.    On  petition  of  Benjamin  Goodridge. 

"     May  29.     On  petition  of  Paul  Dudley  Sargent.      , 
"     October  15.    On  several  petitions  of  Elizabeth  Snek 
ling  and  of  Martha  Lee. 

1785,  November  5,    On  petition  of  Jonas  Temple^ 
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1786,  June  20.     On  petition  of  John  Page. 

1787,  October  30.     On  petition  of  Edward  Bririley. 

1788,  March  29.     On  petition  of  Jonathan  Simpson,  Jr. 
"     November  4.     On  petition  of  Ezra  Whitman. 

In  the  following  cases,  resolves  were  passed,  allowing  the 
entry  of  appeals,  after  the  time  limited  by  the  law  had  elapsed, 
viz : 

1785,  October  28.     On  a  petition  of  Samuel  Endicott. 
"     November  7.     On  petition  of  Joseph  Wilder. 

1786,  February  23.     On  petition  of  Eliza  Bacon. 
1788,  June  4.     On  petition  of  Isaiah  Nicholson. 

In  the  following  cases,  resolves  were  passed,  allowing  the 
entry  of  complaints  for  the  non-entry  of  appeals,  after  the  time 
limited  by  the  law  for  the  entry  of  Such  complaints  had  elaps- 
ed, viz : 

1784,  January  24.     On  petition  of  Barnabas  Brigham. 

"      February  28.     On  petition  of  Benjamin  Lincoln,  Jr. 
"      June  8.     On  petition  of  Jonathan  Bradshaw. 
"      October  30,  and  November  10.    On  petition  of  David 
Tilden. 

1785,  June  28.     On  petition  of  Shearjashub  Bourne. 

"      November  7.     On  petition  of  Jonathan  Bragdon. 

1786,  June  8.     On  petition  of  John  Sullivan. 

"  October  13.  On  petition  of  William  Hunt. 
The  purposes  and  provisions  of  these  enactments  were 
familiar  to  every  member  of  the  convention, — many  of  whom 
were  members  of  the  legislatures  who  passed  them, — and  also 
to  the  people  for  whose  benefit  they  were  enacted.  Is  it 
possible  to  doubt,  that  the  concluding  paragraph  of  the  21st 
article, — '  and  there  shall  be  no  suspension  of  any  law  for  the 
private  benefit,  advantage  or  emolument  of  any  one  man  or 
class  of  "men,' — was  introduced  by  the  committee  and  under- 
stood by  the  convention  as  intended  to  prohibit  the  passing  of 
such  laws,  as.  we  have  above  extracted,  by  the  legislative 
power? — or  that;  by  striking  out  those  words,  the  convention 
intended  to  presfirve  in  that  body  the  same  power  which  they 
had  so  long  exercised  ?  If  it  should  be  said,  that  the  legisla- 
tive body  was  restrained  in  the  exercise  of  this  power  by  other 
constitutional  provisions,  and  therefore  that  this  concluding 
*entence^4s^wnn^ssary>  k  may  be  answered,  that  this  re- 
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straint  is  nowhere  to  be  found  in  express  terms,  and  therefore, 
if  it  exist,  must  result  by  implication,  from  some  other  part  of 
the  instrument,  in  which  case,  the  contemporaneous  exposition 
and  working  of  the  constitution  is  allowed  to  be  evidence  of  its 
intention  and  meaning.     In  the  case  of  Barnes  t.  First  Parish 
in  Falmouth,  (5  Mass.  R.  401-417,)  Parsons,  C.  J.  who  was 
a  member  of  the  convention  and  of  the  legislature  afterwards, 
says, — 'It  is  argued,  that  the  legislature  cannot,  by  any  con- 
struction, control  the  constitution.     This  is  true:  but  when  any 
part  of  the  constitution  is  of  doubtful  construction,  the  opinion 
of  the  legislature  deserves  to  be  heard,  and  is  entitled  to  due 
consideration?     '  Much,'  says  Mr.  Justice  Story,  (1  Com.  on 
Const.  $  405,)  '  may  be  gathered  from  contemporary  history 
and  contemporary  interpretation,  to  aid  us  in  just  conclusions.' 
c  Contemporary  construction  is  properly  resorted  to,  to  illus- 
trate and  confirm  the  text,  to  explain  a  doubtful  phrase,  or  to 
expound  an  obscure  clause  ;   and,  in  proportion  to  the  uni- 
formity and  universality  of  that  construction,  and  the  known 
ability  and  talents  of  those,  by  whom  it  was  given,  is  the  credit, 
to  which  it  is  entitled.     It  can  never  abrogate  the  text ;  it  can 
never  fritter  away  its  obvious  sense  ;  it  can  never  narrow  down 
its  true  limitations ;  it  can  never  enlarge  its  natural  boundaries.' 
($  407.)     <  The  most   unexceptionable  source  of  collateral 
interpretation  is  from  the  practical  exposition  of  the  government 
itself  in  its  various  departments  upon  particular  questions  dis- 
cussed, and  settled  upon  their  own   single  merits.      These 
approach  the  nearest  in  their  own  nature  to  judicial  exposi- 
tions, and  have  the   same   general  recommendations  which 
belong  to  the  latter.'     ($  408.) 

The  argument  on  this  interesting  question,  as  we  have  now 
presented  it  to  our  readers,  may  be  summed  up  as  follows  :  — 
The  power  or  right,  of  suspending  any  of  the  laws  of  a  state 
for  the  benefit  of  an  individual,  necessarily  inheres  in  the  legis- 
lative power,  and  will  consequently  belon^fl^ba^branch  of 
any  constituted  government,  unless  resjjflmed^  ©pressiy*f|^by 
necessary  implication.  The  terms^m  ^jW,nRe  4k^\^\ 
k  power,  in  this  state,  is  conferred  jaw^he  general  cour 
broad  enough  to  include  the  susj^n|Jj|  power  ;  which  coil 
quently  does  exist,  unless  taketf  Afty  (K  r^r^ed  bypth|F 
provisions  of  the  same  instrumern.  £30ier^tfQ0£j£jy*isio#7 
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which  expressly  takes  it*  away,  neither  is  there  any  which  by 
necessary  implication  restrains  the  legislature  in  this  respect. 
The  power  was  exercised  for  a  long  time  previous  to  the  forma- 
tion and  adoption  of  the  constitution  ;  was  expressly  and  par- 
ticularly refused  to  be  restrained  or  limited  by  the  convention, 
which  framed  that  instrument ;  and  was  exercised  for  a  long 
period,  subsequent  to  its  adoption.  We  cannot  entertain  a 
doubt,  that  it  was  intended  to  exist  and  does  in  fact  exist,  in 
the  legislative  branch  of  our  government. 

The  remarks  of  Mr.  Justice  Iredell,  in  the  case  of  Calder 
and  wife  v.  Bull  and  wife,  (3  Dall.  Rep.  309)  are  pertinent 
in  this  connexion :  '  If  any  act  of  congress,  or  of  the  legis- 
lature of  a  state,  violates  those  constitutional  provisions,  it  is 
unquestionably  void  ;  though  I  admit,  that  as  the  authority  to 
declare  it  void  is  of  a  delicate  and  awful  nature,  the  court  will 
never  resort  to  that  authority,  but  in  a  clear  and  urgent  case. 
If,  on  the  other  hand,  the  legislature  of  the  union,  or  the  legis- 
lature of  any  member  of  the  union,  shall  pass  a  law,  within  the 
general  scope  of  their  constitutional  power,  the  court  cannot 
pronounce  it  to  be  void,  merely  because  it  is,  in  their  judgment, 
contrary  to  the  principles  of  natural  justice.  The  ideas  of 
natural  justice  aire  regulated  by  no  fixed  standard  :  the  ablest 
and  the  purest  men  have  differed  on  the  subject ;  and  all  that 
the  court  could  properly  say,  in  such  an  event,  would  be,  that 
the  legislature,  (possessed  of  an  equal  right  of  opinion)  had 
passed  an  act,  which,  in  the  opinion  of  the  judges,  was  incon- 
sistent with  the  abstract  principles  of  natural  justice.' 

Having  examined,  at  so  great  length,  the  question  which  has 
heretofore  been  supposed  to  be  settled,  in  the  case  of  Holden 
v.  James,  it  may  be  proper,  before  concluding,  to  notice,  more 
particularly,  that  case  and  the  opinion  of  the  court  contained 
in  it. 

Moses  Holden,  the  plaintiff,  having  been  compelled  by  law 
to  pay  a  large*  9HnM>f  money,  as  one  of  the  sureties,  in  a  probate 
bond,  of  Hannah  JRanger,  of  whose  estate,  Eleazer  James,  the 
defendant,  was  administrator,  and  his  claim  to  recover  the  same 
having  been  barred  bj^the  statutes,  limiting  the  time  for  the 
bringing  of  suits  against  executors,  &c,  to  four  years,  petitioned 
the  le^as^ture,  to  Jiuapendfthe  operation  of  those  statutes  in  his 
favor,  {otkaytpbTjfate  of  %*abling  him  to  prosecute  his  claim. 
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The  general  court  granted  the  teqaest  and  passed  a  resolve, 
authorizing  Holden  to  commence  and  prosecute  his  action 
against  James,  the  defendant,  as  the  administrator  of  Hannah 
Ranger,  *  in  the  same  way  and  manner  as  he  might  or  could 
have  done,  if  the  same  had  been  commenced  within  the  time 
prescribed  by  law,'  and  declaring  that  the  several  statutes  of 
limitation,  barring  such  action,  should  be  suspended,  and  should 
not  operate  to  bar  the  same.  The  plaintiff  thereupon  com- 
menced his  action  ;  the  defendant  relied  upon  the  statutes  of 
limitation  ;  ami  the  plaintiff  claimed  a  right  to  maintain  his 
action,  in  virtue  of  the  said  resolve.  The  validity  of  the  latter 
was  thus  brought  directly  before  the  supreme  judicial  court  for 
decision.  The  case  was  argued  by  distinguished  counsel  on 
both  sides,  whose  arguments,  unfortunately,  are  not  given  by 
the  reporter.  The  opinion  of  the  court  was  delivered  at  length, 
by  Mr.  Justice  Jackson,  by  whom  it  was  probably  drawn  up. 
The  reasons,  upon  which  it  is  founded,  with  a  single  exception, 
have  been  all  considered  in  the  preceding  discussion,  and  there- 
fore, will  not  be  again  noticed  in  this  place.  The  learned  judge 
does  not  examine  that  part  of  the  constitution,  in  which  the 
legislative  power  is  conferred,  in  order  to  determine  whether 
the  power  in  qtiestion  is  thereby  granted.  He  does  not  even 
seem  to  consider  it  possible,  that  the  power  to  suspend  the 
laws  can  exist  in  any  legislative  body,  under  a  free  government, 
though  he  admits  that  it  resides  in  the  people.  But  it  is  con* 
ceived  that  the  reasoning,  which  he  urges  against  its  existence 
in  the  former,  is  equally  strong  against  its  existence  in  the  latter. 
Having  referred  to  the  twentieth  article  of  the  declaration  ot 
rights,  and  compared  it  with  the  similar  provisions  in  the  Eng- 
lish bill  of  rights,  from  which  he  admits  it  to  be  borrowed,  the 
judge  remarks :  '  There  is  an  implied  reservation  of  authority 
in  the  parliament  to  exercise  the  power  here  mentioned  :  be- 
cause according  to  the  theory  of  the  English  constitution,  rt  that 
absolute  and  despotic  power,  which  must  in  all  governments 
reside  somewhere,,,  is  entrusted  to  the  parliament.  The  prin* 
ciples  of  our  government  are  widely  different  in  this  particular. 
Here  the  sovereign  and  absolute  power  resides  in  the  people  ; 
and  the  legislature  can  only  exercise  what  is  delegated  to  them 
according  to  the  constitution.  It  is  obvious,  that  the  exercise  of 
the  power  in  question  would  be  equally  oppressive  to  the  sul* 
VOL.  XIII.— no.  xxv.  9 
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fact,  and  subvertive  of  his  right  to  protection,  "  according  to 
standing  law*"  whether  exercised  by  one  roan,  er  by  a  num- 
ber of  men.  It  cumot  be  supposed,  that  the  people,  when 
adopting  this  general  principle  from  the  English  bill  of  rights, 
and  inserting  it  in  our  constitution,  intended  to  bestow  by  im- 
plication on  the  general  court,  one  of  the  roost  odious  and  op- 
pressive prerogatives  of  the  ancient  kings  of  England.  It  is 
manifestly  contrary  to  the  first  principles  of  civil  liberty  and 
natural  justice,  and  to  the  spirit  of  our  constitution  and  laws* 
that  any  one  citizen  should  enjoy  privileges  and  advantages, 
which  are  denied  to  all  others  under  like  circumstances :  or 
that  any  one  should  be  subjected  to  losses,  damages,  suits  or 
actions,  from  which  all  others  under  like  circumstances  are 
exempted.'     (Holden  v.  James,  11  Mass.  404.) 

We  agree  entirely  with  the  learned  judge,  that c  it  cannot  be 
supposed,  that  the  people,  when  adopting  this  general  principle 
from  the  English  bill  of  rights,  and  inserting  it  in  our  own  con- 
stitution, intended  to  bestow,  by  implication,  on  the  general 
court,'  the  power  to  suspend  the  laws ;  —  for  they  conferred  it 
expressly  in  another  part  of  the  instrument:  but  we  cannot 
agree  with  him  in  supposing,  as  he  seems,  from  the  language 
quoted,  to  have  done,  that  the  only  part  of  the  constitution,  in 
which  we  are  to  look  for  a  grant  of  what  he  considers  and 
admits  to  be  a  branch  of  the  sovereign  legislative  power,  is  the 
said  twentieth  article,  which  most  evidently  is  intended  only  to 
regulate  and  not  to  restrain  the  exercise  of  the  suspending 
power.  We  cannot  but  consider  it  somewhat  extraordinary, 
that,  after  having  admitted  the  suspending  to  be  an  incident  to 
the  sovereign  legislative  power,  the  judge  does  not  take  the 
pains  to  ascertain,  whether  the  latter  is  not  somewhere  granted 
in  the  constitution.  Tins  is  not  done;  but  it  seems  to  be 
taken  for  granted,  that  the  suspending  power,  if  conferred  at 
all,  must  be  '  bestowed  by  implication,'  by  the  people,  when 
adopting  the  general  principle  of  the  twentieth  article  from  the 
English  bill  of  rights  and  inserting  it  in  our  constitution.  The 
reasons  given,  why  the  suspending  power  cannot  be  thus  con- 
ferred *  by  implication,'  and  these  are  the  only  ones  not  already 
considered,  are,  that  *  it  is  manifestly  contrary  to  the  first  prin- 
ciples of  civil  liberty  and  natural  justice,  and  to  the  spirit  of 
our  constitution  and  laws,  that  any  one  citizen  should  enjoy 
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privileges  and  advantages,  which  are  denied  to  afl  others  under 
like  circumstances:  or  that  any  one  should  be  subjected  to 
losses,  damages,  suits  or  actions,  from  which  all  others  under 
like  circumstances  are  exempted.9 

Upon  this  extract  we  have  two  remarks  to  make.  In  the 
first  place,  the  legislature  is  empowered  by  the  constitution  '  to 
make,  ordain,  and  establish/  all  manner  of  wholesome  and 
reasonable  orders,  laws,  statutes,  ordinances,  tec.  as  they  shall 
judge  to  be  for  the  good  and  welfare  of  the  commonwealth, 
and  for  the  government  and  ordering  thereof,  and  of  the  sub* 
jects  of  the  same ;  and  the  exercise  of  this  power  is  not  limited 
by  the  qualification,  that  all  legislative  acts  shall  not  be  '  mani- 
festly contrary  to  the  first  principles  of  civil  liberty  and  natural 
justice,  and  to  the  spirit  of  the  constitution  and  laws,'  but 
simply,  that  they  shall  not  be  *  repugnant  or  contrary  to  the 
constitution.'  If,  therefore,  the  legislature  pass  a  law,  which 
they  judge  to  be  for  the  good  and  welfare  of  the  common- 
wealth, and  proper  for  the  government  of  one  or  more  of  the 
subjects  thereof,  and  their  right  to  pass  such  law  is  questioned 
in  the  judicial  courts,  the  judges  are  not  to  determine  the 
question,  upon  what  they  may  consider  to  be  the  '  first  princi- 
ples of  civil  liberty  and  natural  justice,'  and  '  the  spirit  of  the 
constitution  and  laws,'  but  upon  the  mere  inquiry,  whether  the 
law  is  repugnant  or  contrary  to,  that  is,  forbidden  by,  the  con- 
stitution. 

It  is  not  at  all  uncommon  for  minorities  of  legislative  bodies 
to  object  to  the  passage  of  a  law,  and  doubtless,  with  the  most 
perfect  honesty  and  sincerity,  that '  it  is  manifestly  contrary  to 
the  first  principles  of  civil  liberty  and  natural  justice,  and  to 
the  spirit  of  our  constitution  and  laws.'  Nor  is  it  at  all  impro- 
bable, that  even  an  honest  and  learned  judge  might  think,  that 
a  law,  which  he  was  called  upon  to  administer,  was  of  that 
character.  That,  however,  we  submit,  cannot  be  the  test  of 
the  power  of  legislation.  The  judge,  whatever  his  opinion 
may  be,  cannot  set  that  opinion  against  the  determination  of 
the  legislature ;  he  must  look  into  the  constitution  itself,  and 
without  regard  to  his  own  preconceived  notions,  or  to  his  own 
ideas  of  t  civil  liberty,'  *  natural  justice,'  and  the  'spirit  rf  the 
constitution  and  laws,'  must  be  guided  by  the  language  of  that 
instrument,  and  must  determine,  whether  the  given  act  of 
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legislation  is  or  is  not '  repugnant  or  contrary '  to  it,  or  in  other 
words,  whether  k  is  therein  forbidden.  In  the  second  place, 
however,  admitting  it  to  be  unconstitutional  to  pass  a  law, 
which  confers  upon  'one  citizen  privileges  and  advantages, 
which  are  denied  to  all  others  in  like  circumstances,',  or  which 
subjects  '  one  citizen  to  losses,  damages,  suits  or  actions,  from 
which  all  others  under  like  circumstances  are  exempted ; '  the 
question  immediately  arises,  who  is  to  determine,  and  if  the 
judiciary,  how  is  it  to  be  determined,  whether,  in  the  given 
case,  the  privileges  conferred  are  denied  to  all  others  in  like 
circumstances  T  It  cannot  be  determined  by  the  mere  fact, 
that  the  privilege  is  limited  to  one  person  expressly  by  name  ; 
for  there  may  be  no  other  persons  in  like  circumstances ;  or  if 
there  be  any  such  persons,  they  may  not  desire  to  have  the 
privilege  conferred  on  them  ;  or  the  privilege  may  be  of  such 
a  nature,  that  it  cannot  be  conferred  but  upon  one  person ;  and 
in  either  case,  the  conferring  a  privilege  upon  one  cap  be  no 
injury  to  any  other  person.  In  the  particular  case  of  Holden 
v.  James,  it  did  not  appear,  that  any  other  person  was  in  the 
same  situation  or  in  like  circumstances  with  the  plaintiff,  upon 
whom  the  privilege  was  conferred,  or  in  the  same  situation  or 
like  circumstances  with  the  defendant,  who  was  subjected  to  a 
suit  for  what  seems  to  have  been  a  just  debt.  The  resolve 
states  that  it  was  passed  for  reasons  set  forth  in  Holden's  peti- 
tion ;  but  what  these  reasons  were  did  not  and  could  not 
appear  to  the  court.  And  we  do  not  see  any  thing  in  the 
resolve  itself,  which  would  authorize  the  court  to  say,  that  the 
privileges  conferred  by  it  were  or  would  be  denied  to  other 
persons  in  like  circumstances  with  Holden,  or  that  suits  like 
that  to  which  it  subjected  James,  were  or  would  be  exclusively 
confined  to  him.  For  aught  that  appears,  the  legislature  may 
have  been  ready  and  willing  to  pass  similar  resolves  in  favor 
of  all  persons,  who  should  be  in  like  circumstances,  and  make 
a  similar  request,  with  Holden. 

It  was  remarked,  at  the  commencement  of  this  article,  that 
we  considered  the  power  of  suspending  the  laws  as  of  infinite 
importance  to  the  citizens ;  and  the  instances,  above  quoted, 
of  legislative  action  of  this  kind,  cannot  fail,  we  think,  to  im- 
press upon  the  minds  of  our  readers  the  truth  of  the  assertion. 
Those  instances  occurred,  it  is  true,  in  times  of  revolution  and 
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civil  insurrection,  and  some  of  them  were  doubtless  made 
necessary  by  the  distracted  and  fluctuating  state  of  the  social 
organization.  But  they  occurred,  too,  in  times  when  the 
principles  of  government  were  much  discussed  and  very  gen- 
erally if  not  profoundly  understood ;  when  the  people,  in  the 
strength  of  their  own  convictions  of  political  right,  had  just 
disclaimed  the  authority  of  their  ancient  rulers ;  and  when  they 
were  at  once  defending,  by  force  of  arms,  their  right  to  self- 
government,  and  were  also  solemnly  deliberating  upon  and 
settling  the  terms  of  their  social  compact.  In  times  of  peace 
and  social  order,  there  may  not  be  frequent  occasion  for  the 
exercise  of  the  suspending  power;  but  it  should  uot  be  for- 
gotten, that  there  are  disorders  of  the  social  state  incident  to 
limes  of  prosperity  as  well  as  of  adversity,  and  that  a  denial  of 
the  power,  when  its  exercise  may  be  of  little  importance,  is  to 
establish  a  precedent  for  its  denial,  when  the  highest  interests 
of  the  citizens  are  involved.  The  power  to  suspend  a  law  in 
a  particular  case  seems  to  be  the  result  of  the  unavoidable 
imperfection  of  all  human  legislation.  The  legislature,  when 
passing  a  general  statute,  may  not  foresee  all  the  exceptions, 
which  ought  to  be  made  to  its  provisions ;  and  when,  in  conse- 
quence of  such  want  of  foresight,  a  case  of  individual  hardship 
arises,  which  calls  for  an  exception,  that  must  be  a  very  imper- 
fect government  which  has  not  the  power  of  relief — a  power 
which,  according  to  Aristotle's  definition  of  equity,  shall  be  the 
correction  of  that  wherein  the  law^  by  reason  of  its  universality, 
is  deficient. 
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ART.  X— ADVICE  TO  A  YOUNG  LAWYER. 

Whene'er  you  speak,  remember  every  cause 

Stands  not  on  eloquence,  but  stands  on  laws. 

Pregnant  in  matter,  in  expression  brief, 

Let  every  sentence  stand  in  bold  relief; 

On  trilling  points  nor  time  nor  talents  waste  ; 

A  sad  offence  to  learning  and  to  taste ; 

Nor  deal  with  pompous  phrases  ;  nor  e'er  suppose 

Poetic  flights  belong  to  reasoning  prose. 

Loose  declamation  may  deceive  the  crowd, 

And  seem  more  striking  as  it  grows  more  loud  ; 

But  sober  sense  rejects  it  with  disdain, 

As  nought  but  empty  noise,  and  weak  as  vain. 

The  froth  of  words,  the  schoolboy's  vain  parade 

Of  books  and  cases  —  all  his  stock  in  trade  — 

The  pert  conceits,  the  cunning  tricks  and  play 

Of  low  attorneys,  strung  in  long  array  ; 

The  unseemly  jest,  the  petulant  reply, 

That  chatters  on,  and  cares  not  how,  or  why, 

Studious  avoid  —  unworthy  themes  to  scan, 

They  sink  the  speaker,  and  disgrace  the  man. 

Like  the  false  lights,  by  flying  shadows  cast, 

Scarce  seen,  when  present,  and  forgot,  when  past. 

Begin  with  dignity  ;  expound  with  grace 
Each  ground  of  reasoning  in  its  time  and  place  ; 
Let  order  reign  throughout  —  each  topic  touch, 
Nor  urge  its  power  too  little,  or  too  much. 
Give  each  strong  thought  its  most  attractive  view, 
In  diction  clear,  and  yet  severely  true. 
And,  as  the  arguments  in  splendor  grow, 
Let  each  reflect  its  light  on  all  below. 
When  td  the  close  arrived,  make  no  delays 
By  petty  flourishes,  or  verbal  plays, 
But  sum  the  whole  in  one  deep,  solemn  strain, 
Like  a  strong  current  hastening  to  the  main. 
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ART.  XL  — SKETCH  OF  THE  LAW  SCHOOL  AT  CAMBRIDGE. 

A.  Discourse  pronounced  at  the  Inauguration  of  the  Author, 
as  Royall  Professor  of  Lawu  in  Harvard  University, 
August  26,  1834.  By  Simon  Greenleaf.  Cambridge. 
James  Munroe  &  Co.  1834. 

We  are  reminded,  by  the  appearance  of  this  discourse,  of  a 
determination,  we  had  formed  sometime  ago,  to  prepare  notices 
of  the  different  law  schools,  which  exist  in  the  United  States. 
We  are  anxious  to  contribute,  as  much  as  we  may,  to  the  ad- 
vancement of  legal  education)  and,  as  a  means  for  this  end,  to 
the  spread  of  a  knowledge  among  the  profession,  throughout 
the  country,  of  the  institutions  which  have  been  established 
with  this  view.  We  have  not  time,  at  present,  to  discuss 
generally  the  advantages  offered  by  these  institutions,  and  to 
compare  them  with  the  feeble  lights,  afforded  to  students 
a  quarter  of  a  century  ago,  when  the  priceless  time  of  legal 
pupilage  was  sacrificed  and  lost,  so  far  as  a  knowledge  of  the 
principles  of  the  profession  and  of  the  science  of  the  law  was 
concerned,  in  a  devotion  to  the  daily  routine  of  duties  in  an 
.  office,  to  the  copying  of  contracts,  the  making  of  writs,  and  the 
drawing  of  deeds  —  the  mere  handicraft  of  the  profession  — 
without  finding  opportunity  for  study,  or  an  instructer  to 
render  more  than  nominal  assistance.  This  subject  has  been 
treated  by  President  Quincy,  in  his  address  at  the  dedication 
of  Dane  Law  College^  which  is  to  be  found  in  the  pages  of 
this  journal,  with  a  truth  and  power,  which  leave  little  to  be 
desired. 

On  the  present  occasion,  we  shall  confine  ourselves  to  an 
historical  sketch  of  the  establishment  and  progress  of  the  Law 
1  School,  at  Cambridge,  and  to  a  simple  statement  of  the  advan- 
tages there  afforded  for  obtaining  a  legal  education.  The  stand 
which  this  school  holds  —  yielding  to  none  in  the  country  in 
importance,  if  it  does  not  take  the  foremost  place  —  together 
with  its  nearness  to  our  metropolis,  almost  within  our. daily 
walks,  are  sufficient  considerations  for  noticing  it  first  among 
those  of  its  kind. 
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It  may  not  be  known  to  all  our  readers  at  a  distance,  that 
this  Institution  is  a  branch  of  the  University,  at  Cambridge.  It 
needs  hardly  be  added,  that  it  was  not  embraced  in  the  original 
design  of  the  University ;  and  that  it  was  ingrafted  upon  the 
ancient  stock  at  quite  a  late  period  : 

Talis  erat  ipeciei  auri  frondentw  opaca 
Ilice. 

The  foundations  of  the  University  were  first  laid  at  a  time, 
when  the  law  was  not  treated,  even  in  England,  as  a  part  of  ac- 
ademic instruction.  It  was  a  few  years  after  the  first  settlement 
of  the  country,  while  the  whole  face  of  the  soil  wore  the  harsh 
features  of  rude,  uncultivated  nature,  that  the  forefathers  of  New 
England  turned  their  earnest  attention  to  preparing  a  place,  for 
the  education  of  that  ministry,  to  enjoy  whose  precepts  they  had 
left  so  much  comfort  far  away  in  their  early  homes,  and  expos- 
ed themselves  to  so  much  peril  and  privation  in  their  newly 
chosen  seats.  The  University  at  Cambridge,  was  established 
for  the  clergy,  as  the  legend  still  borne  upon  its  seal,  attests — 
Christo  et  Eccle$ia.  No  other  profession  was  thought  of.  The 
beneficent  science  of  medicine  —  the  parent,  in  our  day,  of  so 
much  good  — had  not  then  struggled,  from  amidst  the  false 
knowledge,  and  superstition,  and  vain  pretension  with  which  it 
was  its  early  lot  to  be  incumbered,  into  its  present  undisputed 
high  place  among  liberal  pursuits.  Of  the  law,  we  have  already 
observed,  that  at  this  time  even  in  England,  it  was  not  recog- 
nised as  a  proper  study  for  the  University.  The  inns  of  court, 
were  considered  as  the  colleges  of  the  law,  and  in  these  ancient 
retreats  was  confined  entirely  the  study  of  this  profession.  Per- 
haps, a  partial  reason  for  this  may  be  found  in  the  well-known 
dissentions  which  existed  between  the  civilians,  (among  whom 
we  include  the  canonists  and  -priests,  who  had  the  government 
of  the  Universities,)  and  the  cultivators  of  the  common  law  — 
dissentions  which  gave  occasion  for  the  ever-memorable  decla- 
ration of  the  barons,  Nolumus  leges  Anglut  mutari.  The 
common  law,  which  was  so  passionately  pursued  by  its  own 
disciples,  the  Catesbys,  and  Slingsbys,  and  Thorpes,  of  the 
year  books,  was  discarded  as  a  study  by  all  others.  The  un- 
couth dialect  which  they  used,  and  the  highly  technical  forms, 
in  which  they  so  much  delighted,  contributed  to  preserve  alive 
the  prejudices  against  them.     Sir  Henry  Spelman's  faintness 
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of  he^rt,  at  undertaking  the  sturdy  has  been  perpetuated  by  him 
in  striking  language.  Emisit  me  mater  Londinum,  juris  nostri 
capessendi  gratia ;  cujus  cum  vestibvlum  salutassem,  reptris* 
semque  lingnam  peregrinam  dialectum  barbarum,  methodum 
inconcinnum^  molem  non  ingentem  solum,  sed  perpetuis  humeris 
sustinendum%  excidit  mihi  (fateor)  animus.  This  extract 
shows  the  difficulties  that  lowered  upon  the  beginner,  and  also 
the  place  of  resort  for  a  legal  education.  Emisit  me  mater 
Londinum.  It  was  not  until  the  time  of  Sir  William  Black- 
stone  that  the  law,  as  he  has  happily  expressed  it,  was  admitted 
within  the  pomaria  of  University  learning.  The  stand  it  took, 
under  the  auspices  of  his  lectures,  this  is  not  the  proper  occa- 
sion to  commemorate. 

Such  being  the  state  of  legal  education  in  England,  it  could 
not  be  expected  that  the  first  settlers  of  our  country  would  ex- 
tend their  necessarily  narrow  foundations  to  support  professor- 
ships unknown  in  the  land  from  which  they  had  parted.  In 
fact  the  law,  as  a  science,  a  profession,  or  as  the  practical  in- 
strument of  government,  was  scarcely  observed.  The  church 
absorbed  every  thing  and  its  ministers  were  almost  alike  the 
representatives  of  justice  and  of  the  Lord.  1 1  am  very  apt  to 
believe,'  says  Mr.  Cotton,  in  his  letter  to  Lord  Say  and  Seal, 
'  what  Mr.  Perkins  hath,  in  one  of  his  prefatory  pages  to  his 
golden  chaine,  that  the  word  and  scripture  of  God  doth  coa-r 
tayne  a  short  upoluposis,  or  platforme,  not  onely  of  theology, 
but  also  of  other  sacred  sciences  (as  he  calleth  them)  attendants 
and  handmaids  thereunto,  which  he  maketh  ethicks,  economicks, 
politicks,  church  government,  phrophecy,  academy.'  As  the 
colony  grew,  it  gradually  laid  hold  of  the  common  law,  and  for 
sometime  before  the  revolution  claimed  it  as  a  birthright  of  the 
inhabitants.  It  was  not,  however,  till  a  long  while  after  the 
settlement,  that  lawyers  were  known  as  a  class,  and  their  busi- 
ness respected  as  a  profession.  The  case  of  Mr.  Lechford,  of 
Clement's  Inn,  was  alluded  to  in  our  last  number.  He  emi- 
grated, that  he  might  gain  a  livelihood  among  the  early  settlers, 
as  an  attorney,  but,  being  cautioned  at  a  county  court  *  not  tp 
meddle  with  controversies,'  returned  again  to  England.  At 
the  period  of  our  difficulties  with  the  mother  country,  immedi- 
ately antecedent  to  the  revolution,  the  lawyers  were  a  learned 
and  efficient  body  —  <  who  knew  their  rights  and  knowing 
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dared  maintain.'  It  was  to  them,  that  the  whole  management 
of  the  contest  was  entrusted  ;  for  their  roll  bore  the  names  of 
Otis,  and  Quincy,  and  Adams. 

The  catalogue  of  the  library  of  Harvard  University,  publish- 
ed in  1727,  shows  how  much  of  this  collection  related  tp  law, 
and  thereby  furnishes  us  with  some  slight  means  of  estimating 
the  extent  of  learning  at  that  time  in  the  province,  on  this 
subject.  Since  books  are  the  very  instruments  of  learning,  it 
would  follow  if  these  were  wanting  in  the  largest  library  of  the 
country,  that  the  standard  must  be  accordingly  low.  In  this 
catalogue  are  to  be  found,  but  seven  volumes  of  the  common 
law.  These  are  Spelman's  Glossary,  Pulton's  Collection  of 
Statutes,  Keble's  Statutes,  Coke's  First  and  Second  Institutes, 
and  a  couple  of  odd  volumes  of  the  Year  Books. l  Among 
the  works  of  the  civil  law,  which,  as  might  be  expected,  are 
more  numerous,  are  four  volumes  of  Cujas,  the  Corpus  Juris 
Civilis,  with  the  Commentaries  of  Accursius,  Kahl's  (Calvinus) 
Lexicon,  and  several  other  volumes  of  less  importance.  These 
were  the  means  afforded  for  the  study  of  law  by  the  library, 
which  Cotton  Mather  had  described,  some  time  before  the  pub- 
lication of  this  catalogue,  as  the  *  best  furnished,  that  could 
be  shown  any  where  in  all  the  American  regions.9 

In  1714,  the  library,  which  had  grown  to  a  considerable 
size,  took  fire  by  accident  and  was  entirely  consumed.  The 
whole  province  was  affected  with  grief  at  this  loss,  and  great 
and  general  exertions  were  made  for  its  restoration.     Among 

1  This  beggarly  library  reminds  us  of  old  Thomas  Fuller's  interesting  ac- 
count of  the  paucity  of  books  of  the  common  law,  compared  with  those  of 
the  civil  and  canon  law. 

*  And  here,  I  can  but  admire/  says  Fuller,  in  his  Worthies, '  at  the  com- 
parative paucity  of  the  books  of  common  law,  in  proportion  to  those  of  the 
civil  and  common  law.  Oh,  how  corpulent  are  the  eorpuses  of  both  these 
laws,  besides  their  shadows  are  far  bigger  than  their  bodies  ;  their  glosses 
larger  than  their  text.  Insomuch,  that  one  may  bury  two  thousand  pounds 
and  upwards  in  the  purchase,  and  yet  hardly  compasse  a  moiety  of  them, 
whereas  all  the  writers  of  the  common  law  (except  they  be  much  mutilated 
very  lately)  with  all  the  Year  Books  belonging  thereunto,  may  he  bought 
for  threescore  pounds  or  thereabouts,  which  with  some  is  an  argument  that 
the  common  law  embraceth  the  most  compendious  course,  to  decide  causes 
and  by  the  fewness  of  books  is  not  guilty  of  so  much  difficulty  and  tedious 
prolixity  as  the  canon  and  civil  laws.  Yet  it  is  most  true,  the  common  law 
books  are  dearer  than  any  of  the  same  proportion.  Quot  Ubri,  tot  libra, 
koldeth  true  in  many  and  exceeded  in  some  of  them.' 
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the  benefactors,  who  stepped  forward  on  this  occasion,  was 
Thomas  Hollis,  of  Lincoln's  Inn,  a  gentleman  of  active  philan- 
thropy and  ardent  devotion  to  the  principles  of  liberty*  The 
good  he  did  has  lived  after  him,  and  placed  his  name  far  above 
the  reach  of  the  prejudiced  sarcasm,  which  Dr.  Johnson  is 
somewhere  reported  to  have  uttered  against  him.  He  sent  to 
the  new  library  many  valuable  works,  relating  to  government, 
the  classics,  and  the  law.  The  works  given  by  him  were 
distinguished  by  their  cosily  bindings,  which  he  was  accus- 
tomed to  oversee  himself,  and  by  their  emblematical  decora- 
tions, expressive  of  the  donor's  opinion  of  their  different 
merits.  The  law  books,  presented  by  him,  are  still  in  a  fine 
state  of  preservation  and  form  a  valuable  part  of  the  large 
collection  relating  to  jurisprudence,  which  is  now  enjoyed  by 
the  students  at  this  Institution.  It  was  not,  however,  until  a 
much  later  day  that  any  attempt  was  made  to  connect  the 
study  of  the  law  with  the  University. 

The  first  Professorship  of  Law  was  established  in  1815,  upon 
a  foundation  partly  supplied  by  a  devise  of  Isaac  Royall,  Esq. 
Of  this  munificent  gentleman  but  little  can  now  be  gleaned, 
except  from  the  probate  office  in  Boston — the  sad  charnel- 
house,  as  it  were,  of  the  last  wishes  and  efforts  of  the  dead  — 
where  his  will  is  recorded.     Professor  Greenleaf  informs  us,  in 
a  note  appended  to  his  Inaugural  Discourse,  that  he  was  of 
ample  fortune,  and  being  connected  by  blood  and  marriage,  as 
well  as  by  political  opinions,  with  the  principal  royalists  of  the 
province  of  Massachusetts,  left  the  country  with  them  at  the 
commencement  of  the  Revolution,  and  died  at  Kensington,  in 
England,  about  the  year  1781.     <  By  his  will,  he  devised  to 
the  town  of  Medford,  in  Massachusetts,  where  he  formerly 
resided,  certain  lands  in  Granby,  for  the  support  of  schools. 
The  residue  of  his  estate  in  that  town,  and  certain  other  lands 
in  the  county  of  Worcester,  he  devised  to  the  Overseers  and 
Corporation  of  Harvard  College,  "  to  be  appropriated  towards 
the  endowing  a  Professor  of  Laws  in  said  College,  or  a  Pro- 
fessor of  Physic  and  Anatomy,  whichever  said  Overseers  and 
Corporation  shall  judge  to  be  best  for  the  benefit  of  said  Col- 
lege."    All  his  other  real  estates,  not  specifically  devised,  he 
settled  on  certain  members  of  his  family  in  succession,  with 
trustees  to  preserve  contingent  remainders ;  directing  that  on 
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failure  of  all  the  issues  in  tail,  one  half  the  income  of  those 
estates,  consisting  of  his  mansion-house  and  farm  in  Medford; 
and  of  other  houses  and  lands  in  Walpole,  should  be  applied 
to  the  erection  of  a  hospital  in  Medford  or  Cambridge,  for  the 
support  of  the  poor,  giving  preference  to  those  of  Medford ; 
and  that  the  other  half  should  be  applied  towards  the  support 
of  a  Professor  of  Laws  in  Harvard  College.  He  further 
directed,  that  after  the  line  of  his  granddaughter,  Harriet 
Pepperell,  daughter  of  Sir  William  Pepperell,  one  of  his 
devisees  in  tail  should  become  extinct,  no  other  devisee  should 
succeed  to  the  estate,  till  he  should  first  have  given  bond  to 
the  treasurer  of  Harvard  College,  for  the  annual  payment  of 
£10  sterling,  for  the  support  of  students,  to  be  designated  by 
the  fellows  and  overseers.  Whether  there  has  yet  been  any 
failure  of  issue  among  the  devisees,  is  not  known.' 

The  capital,  resulting  from  the  property  devised  to  the 
University,  is  $7943  63,  yielding  an  annual  income  of  about 
four  hundred  dollars.  We  believe  that  the  University  and  the 
profession  are  indebted  to  the  Hon.  John  Lowell,  of  Roxbury, 
at  that  time  a  member  of  the  corporation  of  the  University,  for 
calling  these  funds  —  as  yet  unappropriated  to  either  object  of 
the  devise  —  from  their  sound  sleep  in  the  treasury,  by  pro^ 
'curing  the  establishment  of  a  professorship  of  law  in  1815, 
which  was  ordered,  for  the  present,  to  bear  the  name  of 
Royall,  in  honor  of  the  gentleman  whose  will  was  now  first 
executed  in  this  regard.  The  residue  of  the  funds  for  its  sup- 
port have  been  hitherto  supplied  by  the  University.  Hon. 
Isaac  Parker,  late  chief  justice  *of  this  tfommonwealth,  was 
appointed  the  first  professor. 

In  1817,  the  Hon.  Asahel  Stearns  wars  placed  upon  another 
foundation,  established  by  the  University.  The  statutes  of 
this  professorship  required  him  to  open  and  keep  a  school  iri 
Cambridge,  for  the  instruction  of  the  graduates  of  the  tJniver* 
sity  and  of  others  prosecuting  the  study  of  the  law ;  and  in 
addition  to  prescribing  to  his  pupils  a  course  of  study,  to 
examine  and  confer  with  thetn  upon  the  subjects  of  their 
studies,  to  read  to  them  a  course  of  lectures^  and  generally  to 
act  the  part  of  a  tutor,  so  as  to  improve  their  ihinds  and  assist 
their  acquisitions.  From  this  time  may  be  dated  the  establish* 
ment  of  the  Law  School  of  the  University. 
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Chief  Justice  Parker  resided  in  Boston  and  was  in  the  habit, 
while  he  continued  professor,  of  reading  a  course  of  lectures 
every  summer  to  the  gentlemen,  who  resorted  to  the  law 
school  for  a  legal  education,  and  to  the  senior  class  of  under- 
graduates. His  course  comprised  a  view  of  the  constitutions 
of  the  United  States  and  of  Massachusetts,  with  a  particular 
notice  of  the  early  juridical  history  of  New  England  in  its  most 
important  features  and  an  historical  survey  of  its  laws  and  insti- 
tutions. These  lectures,  being  delivered  before  a  young  audi- 
ence—  the  larger  part  being  the  undergraduates  —  were  of 
quite  an  elementary  character  and  had  little  pretension  to  deep 
learning  in  the  law.  They,  however,  were  characterized  by 
that  free  and  flowing  style  which  so  eminently  marks  the 
judicial  opinions  of  this  judge.  Professor  Steams  was  occupied 
more  immediately  with  the  duties  of  instruction  in  law.  Ho 
was  accustomed  to  hear  recitations  from  the  students  of  the 
school,  in  the  more  important  text-books,  to  preside  in  moot- 
courts,  —  a  most  profitable  exercise  in  which  students  ar^ue 
some  point  of  law  previously  assigned  to  them,  —  and  to 
deliver  lectures  on  various  interesting  titles  of  law.  The 
valuable  work  on  Real  Actions,  by  Professor  Stearns,  was 
prepared  in  the  discharge  of  his  duties  in  t'ie  law  school  and 
delivered  in  a  course  of  lectures.  The  first  edition  was  dedi- 
cated by  the  author  '  to  the  law  students  of  Harvard  University 
as  a  testimonial  of  his  earnest  desire  to  aid  them  in  the  honor- 
able and  laborious  study  of  American  jurisprudence.'  We 
have  always  heard  the  students,  who  enjoyed  Professor 
Stearns'  instructions  — -  many  of  whom  are  already  distin- 
guished before  the  world  —  speak  with  affectionate  respect  of 
his  labors  for  their  advancement.  Mr.  Du ponceau,  in  a  dis- 
course delivered  some  years  since  at  the  opening  of  the  Law 
Institution  at  Philadelphia,  of  which  he  was  Provost,  speaks 
in  complimentary  terms  of  the  services  of  Chief  Justice  Parker 
and  Professor  Stearns  in  the  cause  of  legal  education. 

In  1829,  Chief  Justice  Parker  and  Professor  Stearns  resigned 
their  places,  and  a  new  epoch  in  the  history  of  the  school  began. 
The  Hon.  Nathan  Dane,  of  Beverly,  from  the  profits  of  his 
extensive  Abridgment  and  Digest  of  American  Law,  estab- 
lished a  new  professorship,  which  has  been  called  from  his 
name;  to  which,  at  his  request,  Hon.  Joseph  Story  was  ap- 
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pointed.  The  venerable  founder  expressed  himself  of  the 
duties  of  this  station,  in  bis  communication  to  President  Quincy, 
appropriating  the  funds  for  its  endowment,  as  follows :  *  It  shall 
be  the  duty  of  the  professor  to  prepare  and  deliver,  and  to 
revise  for  publication,  a  course  of  lectures  on  the  five  following 
branches  of  law  and  equity,  equally  in  force  in  all  parts  of  our 
federal  republic,  namely  ;  the  law  of  nature,  the  law  of  nations, 
commercial  and  maritime  law,  federal  law  and  federal  equity, 
in  such  wide  extent  as  the  same  branches  now  are  and  firom 
time  to  time  shall  be  administered  in  the  courts  of  the  United 
States,  but  in  such  compressed  form  as  the  professor  shall 
deem  proper,  and  so  to  prepare,  deliver  and  revise  lectures 
thereon  as  often  as  the  said  corporation  shall  think  proper/ 
Mr.  Justice  Story  was  inaugurated  in  August  of  this  year,  as 
Dane  Professor  of  Law,  on  which  occasion  he  delivered  a 
discourse,  in  which  the  honorable  nature  of  legal  studies,  the 
arduous  labors  to  be  encountered  in  their  pursuit  and  the  duties 
upon  which  he  was  about  to  enter,  were  reviewed  with  that 
rare  learning  and  eloquence  and  beauty  of  diction  for  which  he 
is  so  distinguished.  At  the  same  time,  John  Hooker  Ashmun, 
Esq.  was  inaugurated  as  Royall  Professor  of  Law. 

The  Law  School,  from  the  fresh  exertions  of  the  new  pro- 
fessors, received  a  new  impulse.  The  number  of  students 
greatly  increased,  and  the  fame  of  the  Institution  was  extended. 
Judge  Story  presided  —  as  he  still  does  —  in  the  moot-courts  arid 
recitation-rooms  and,  by  his  zeal  in  the  discharge  of  the  duties 
he  had  taken  upon  him,  warmed  the  classes  with  ardor  in  their 
studies.  Professor  Ashmun,  by  his  exactness  of  learning,  his 
acuteness  of  mind  and  untiring  perseverance,  cooperated  pow- 
erfully with  his  associate.  Their  manner  of  teaching  was  dif- 
ferent ;  and  that  of  each  peculiar.  Judge  Story  was  always 
ready  and  profuse  in  his  instructions,  anxiously  seeking  out  all 
the  difficulties  which  perplexed  the  student  and  anticipating 
his  wants,  leaving  no  stone  unturned  by  which  the  rugged 
paths  of  the  law  might  be  made  smoother  and  the  steep 
ascents  be  more  easily  passed.  Professor  Ashmun,  with  the 
same  elevated  object  in  view,  left  the  student  more  to  himself, 
throwing  out  hints  which  might  excite  his  attention  —  cheering 
as  the  glimpses  of  a  distant  light  to  a  benighted  traveller — 
but  which,  nevertheless,  did  not  supersede  labor  on  his  part. 
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Whoever  would  prepare  himself  to  make  an  inquiry  of  Pro- 
fessor Ashmun,  must  already  have  applied  his  mind  so  strongly 
to  the  subject-matter  as  to  have  obtained  a  good  conception  of 
it ;  in  short,  he  must  have  understood  where  his  difficulty  was. 
These  opposite  styles  of  instruction,  growing  from  the  different 
characters  of  those  who  employed  them,  may  be  likened,  to 
use  the  classical  image  handed  down  from  Zeno, — the  one  to 
the  open  palm  and  the  other  to  the  clenched  fist.     • 

Professor  Ashmun's  labors  were  destined  to  be  of  a  short 
duration.  He  died  of  a  disease  of  the  lungs,  probably  brought 
on  by  his  intense  application  to  his  studies,  on  the  1st  April, 
1833,  aged  33,  leaving  a  bright  example  for  the  solace  of  his 
friends  and  for  the  benefit  of  all  desirous  of  eminence  in  the 
law.  It  would  be  pleasant  to  us,  enjoying  much  of  his  society, 
as  we  did,  for  some  time  previous  to  his  death,  to  pay  a  full 
tribute  to  his  memory ;  but  that  was  done  on  the  occasion  of 
his  funeral  by  Hon.  Judge  Story,  in  a  style  to  which  we  can 
add  nothing.  This  discourse  is  to  be  found  in  the  pages  of 
the  Jurist.  The  pupils  of  Professor  Ashmun  have  determined 
to  erect  a  simple  monument  over  his  grave  in  that  pleasant 
retreat  of  the  dead,  Mount  Auburn,  as  a  testimonial  of  their 
attachment,  and  of  gratitude  for  his  services. 

Professor  Ashmun  confined  himself  closely  to  the  exercises 
of  the  recitation-rooms  and  of  the  moot-courts,  occasionally 
delivering  written  lectures  on  interesting  titles  of  law.  Among 
these  was  a  valuable  course  on  medical  jurisprudence,  equity, 
and  the  action  of  assumpsit.  We  hope  to  be  able  to  present 
our  readers  with  some  of  his  '  remains '  in  the  pages  of  our 
Journal. 

Simon  Greenleaf,  Esq.,  well  known  as  the  able  reporter  of 
the  state  of  Maine,  was  elected  as  the  successor  of  Professor 
Ashmun.  His  learning  and  ardor  in  his  profession,  united 
with  his  singular  blandness  of  manners  and  amiable  character, 
fit  him  in  a  remarkable  degree  to  exercise  an  influence  upon 
beginners  in  legal  studies.  The  discourse,  which  he  delivered 
on  his  inauguration,  is  full  of  the  best  principles  for  the  govern- 
ment of  professional  conduct  and  studies,  expressed  in  language 
of  remarkable  beauty.  The  following  extract,  besides  its 
intrinsic  value,  will  illustrate  the  character  of  his  instructions  in 
the  important  place  which  he  fills. 
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'  The  value,  and  even  the  necessity  of  deep  and  exact  learn- 
ing, to  successful  practice  in  either  of  the  professions,  is  a 
point  now  so  generally  conceded  as  to  require  no  argument  or 
proof.  The  decrier  of  human  learning  at  the  present  day  finds 
neither  audience  nor  disciples.  Even  among  those  whose  reli- 
gious systems  were  once  founded  on  the  utter  worthlessness  of 
learning,  popularly  so  called,  which,  of  course,  was  regarded 
with  contempt,  the  High  School  and  the  Seminary  of  modern 
times,  with  their  splendid  halls,  their  ample  endowments,  and 
their  learned  professors,  however  disguised  under  the  humble 
title  of  schoolmasters,  and  tutors,  all  concur  in  the  most  con- 
senting and  conclusive  testimony  to  the  importance  of  liberal 
and  thorough  education.  In  the  department  of  Theology,  the 
necessity  of  a  learned  ministry  for  the  defence  of  our  common 
faith  against  the  common  enemy  has  been  urged  with  strength 
of  argument  and  fervor  of  eloquence,  and  attested  by  the 
splendid  offerings  of  living  piety  and  dying  zeal.  In  Medicine, 
too,  the  same  necessity  is  felt  and  admitted,  in  the  princely 
munificence  with  which  Institutions  for  the  blind,  the  deaf,  the 
insane  and  the  diseased  are  endowed  in  all  directions  around 
us;  and  in  the  care  with  which  its  regular  practice  is  guarded, 
and  regular  education  encouraged  by  positive  statutes;  express- 
ing, with  remarkable  distinctness,  the  strength  and  the  direc- 
tion of  public  sentiment.  And  should  less  be  done  for  the  law, 
in  which  our  liberties  have  their  being,  —  for  a  profession  from 
which  we  select  our  judges,  and  so  many  of  our  legislators  and 
statesmen, — and  whose  influence  on  the  whole  body  of  civil 
magistracy  is  hardly  to  be  conceived  ?  The  age  of  mere  fanati- 
cism and  cant,  of  bold  empiricism  and  noisy  declamation,  of 
passionate  appeals  to  prejudice,  and  forensic  buffoonery,  it  is 
to  be  hoped  is  passing  away.  Men  are  now  to  be  addressed 
through  their  understandings.  They  are  to  be  treated  as 
rational  beings,  and  convinced  by  argument  and  reason. 

*  I  would  not  confine  the  education  of  a  lawyer  to  the  tech- 
nical learning  of  his  profession,  or  to  the  code  of  his  particular 
state.  He  can  with  no  propriety  be  considered  as  sufficiently 
instructed,  whose  learning  is  limited  to  the  remembrance  of  a 
few  dry  maxims,  common  places  and  positive  rules;  and  whose 
skill  consists  in  the  adroit  practice  of  the  mere  technicalities  of 
the  law.  Rules  are  of  little  value,  without  a  knowledge  of  the 
principles  on  which  they  are  constructed;  and  the  principles  of 
law  are  to  be  sought  only  at  the  fountains  of  jurisprudence^ 
In  this  science,  as  in  the  comparative  anatomy  of  a.  sister  pro** 
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fession,  we  best  understand  our  own  system  of  laws  by  com- 
paring it  witb  those  of  other  nations.     Man  is  to  be  studied  in 
every  period  of  his  social  existence,  from  the  savage  to  the 
civilized  state,  in  order* to  perceive  the  great  truth,  that  in 
every  condition  of  freedom,  of  intelligence,  of  commerce,  and 
of  wealth,  his  habits,  his  virtues,  his  vices,  the  objects  of  his 
desires,  and  hence  the  laws  necessary  for  his  government,  are 
essentially  the  same.     But  to  us,  as  members  of  a  family  of 
sovereignties,  it  is  peculiarly  necessary,  that  we  should  under- 
stand something  of  the  laws  of  the  other  states  in  the  Union, 
under  which  we  hold  many  of  our  own  rights,  and  with  whose 
citizens   our   intercourse   is   becoming   daily   more  and   more 
intimate  and  familiar.     From  the  primitive  ordinances  and  laws 
of  New  England,  the  refined  and  elaborated  code  of  commer- 
cial  and   affluent   New   York,    the   equitable-common-law   of 
Pennsylvania,  and  the  staid  and  polished  systems  of  the  Caro- 
linas  and  the  Ancient  Dominion,  the  accomplished  jurist  of 
every  state  will  derive  rich  illustrations  of  the  jurisprudence  of 
his  own.     In  that  of  Louisiana,  he  will  recognise  the  living 
Institutes  of  Justinian,  transmitted  through  the  codes  of  France 
and  Spain,  and  baptized,  reverently  so  to  speak,  with  the  spirit 
of  American  liberty.     In  the  statutes  of  the  far  West  he  will 
discern,  as  in  a  daily  journal,  the  latest  form  and  impress  of 
modern  law;  while  the  national  jurisprudence  exhibits  in  bolder 
relief  the  great  features  common  to  them  all. 

*  It  will  be  apparent,  from  a  slight  survey  of  our  institutions, 
that  no  lawyer  will  have  mastered  bis  profession  by  an  acquaint- 
ance with  the  common  law  alone,  since  this  is  not  the  only 
source  from  which  they  have  been  derived.  Its  earlier  sages 
themselves  drew  largely  from  the  vast  reservoirs  of  the  civil 
law;  and  in  modern  times  the  most  enlightened  and  ablest 
judges  are  found  to  have  been  accomplished  civilians.  We 
ought,  therefore,  to  be  no  strangers  to  this  branch  of  profes- 
sional learning. 

c  But  our  studies  should  not  be  confined  to  codes.  In  the 
renowned  examples  of  both  living  and  departed  jurists  we  can 
see  with  what  success  the  cultivation  of  liberal  learning  may  be 
combined  with  the  study  of  law,  as  a  constituent  part  of  profes- 
sional education.  The  law  should  be  commended  to  good 
taste  by  classic  purity  of  style,  as  well  as  to  enlightened  reason 
by  the  wisdom  of  its  decisions;  and  it  is  always  more  respected 
when  administered  with  courtesy,  than  when  it  is  morosely 
inflicted. 

10* 
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*  la  the  walks  of  private  life,  the  character  of  an  upright 
lawyer  shines  with  mild  but  genial  lustre.  He  concerns  him- 
self with  the  beginnings  of  controversies,  not  to  inflame  but  to 
extinguish  them.  He  is  not  content  with  the  doubtful  morality 
of  suffering  clients,  whose  passions  are  roused,  to  rusk  blindly 
into  legal  conflict.  His  conscience  can  find  no  balm  in  the 
reflection,  that  he  has  but  obeyed  the  orders  of  an  angry  man. 
He  feels  that  his  first  duties  are  to  the  community  in  which  he 
lives,  and  whose  peace  he  is  bound  to  preserve.  He  is  no 
stranger  to  the  mischiefs,  which  follow  in  the  traiu  of  litigation; 
the  deadly  feuds  and  animosities  descending  from  the  original 
combatants  to  successive  generations;  the  perjuries  and  frauds 
so  often  committed  to  secure  success;  and  the  impoverishment 
so  commonly  resulting  even  to  the  winning  party;  and  in  view 
of  these  consequences,  he  will  advise  to  amicable  negotiation 
and  adjustment.  He  is  a  peacemaker;  —  a  composer  of  dissen- 
sions;—  a  blessing  to  his  neighborhood;  — his  path  is  luminous 
as  "  the  path  of  the  just."  I  look  with  pity  on  the  man,  who 
regards  himself  a  mere  machine  of  the  law;  —  whose  concep- 
tions of  moral  and  social  duty  are  all  absorbed  in  the  sense  of 
supposed  obligation  to  his  client,  and  this  of  so  low  a  nature  as 
to  render  him  a  very  tool  and  slave,  to  serve  the  worst  passions 
of  men;  —  who  yields  himself  a  passive  instrument  of  legal  in- 
flictions, to  be  moved  at  the  pleasure  of  every  hirer;  —  and 
who,  beholding  the  ruin  and  havoc  made  by  a  lawsuit,  which 
•'two  scruples  of  honesty"  in  his  counsel  might  have  pre- 
vented, can  calmly  pocket  his  fee  with  the  reflection,  that  he 
has  done  his  duty  to  his  client,  alike  regardless  of  the  duty  to 
his  neighbor  and  his  God.  That  such  men  do  exist,  to  disgrace 
our  profession,  is  lamentably  true;  men  — 

"  that  can  speak 
To  every  cause,  and  things  mere  contraries, 
Till  they  are  hoarse  again,  yet  all  be  law  :  " — 

We  would  redeem  its  character  by  marking  a  higher  standard 
of  morals.  While  our  aid  should  never  be  withheld  from  the 
injured  or  the  accused,  let  it  be  remembered,  that  all  our  duties 
are  not  concentrated  in  conducting  an  appeal  to  the  law;  —  that 
we  are  not  only  lawyers,  but  citizens  and  men;  —  that  our 
clients  are  not  always  the  best  judges  of  their  own  interests,  — 
and  that  having  confided  these  interests  to  our  hands,  it  is  for 
us  to  advise  to  that  course,  which  will  best  conduce  to  their 
permanent  benefit,  not  merely  as  solitary  individuals,  but  as 
»en  connected  with  society  by  enduring  ties. 
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'  In  the  management  of  causes  in  court,  the  whole  duty  of  8 
lawyer,  not  only  to  his  client,  but  to  all  others,  is  expressed  in 
the  simple  yet  dignified  and  comprehensive  formula  of  his  oath 
of  office,  as  administered  in  the  national  tribunals,  —  to  demean 
himself  uprightly,  and  according  to  law.  He  is  to  deal  faith- 
fully with  the  merits  and  facts  of  the  cause  confided  to  his  care ; 
yet  not  pressing  them  beyond  'their  intrinsic  value,  or  the 
boundaries  of  justice.  He  has  not  sold  himself  to  obtain,  by 
right  or  wrong,  a  victory  for  his  employer;  but  is  engaged  to 
see,  that  his  case  is  clearly  and  truly  developed,  and  that  the 
judgment  pronounced  upon  it  is  agreeable  to  the  law  of  the 
land.  He  is  to  perpetrate  no  falsehood ;  —  he  is  to  practise  no 
chicanery;  —  he  is  take  no  advantage  of  the  mistakes  of  his 
brethren;  — he  is  to  resort  to  no  low  cunning;  to  spread  no  net 
for  the  unwary.  He  is  to  draw  a  broad  line  of  distinction  be- 
tween the  facts  of  the  case,  which  are  the  property  of  his  client, 
and  the  mode  of  bringing  them  into  judgment,  which  is  exclu- 
sively his  own.  In  the  ardor  of  forensic  conflict  he  is  still  to 
be  governed  by  the  standard  of  morals  in  private  life,  and  to 
personate  no  man  but  himself.  He  is  to  lend  "  his  exertions  to 
others,  himself  to  none."  He  has  no  personal  abuse  to  bestow 
for  the  gratification  of  another's  spleen;  no  gibes  upon  virtue 
and  religion;  neither  is  he  to  neglect  the  courtesies,  which  are 
due  to  an  opposing  brother.  If,  in  the  collisions  of  the  bar,  his 
anger  is  sometimes  roused,  it  should  be,  like  the  anger  of 
Hooker,  but  ''the  momentary  bead  upon  a  phial  of  pure  water, 
instantly  subsiding  without  sediment  or  soil."  He  is  not  to  for- 
get, that  while  maintaining  individual  rights,  he  is  also  address- 
ing the  public,  and  acting  upon  minds  with  which  he  may  never 
again  come  in  contact;  that  he  is  testifying  for  or  against  his 
profession,  whose  character,  for  the  time  being,  he  sustains, 
and  is  giving  his  suffrage,  as  a  member  of  the  community,  either 
for  virtue  or  for  vice.' 

Of  Judge  Story's  labors  in  the  Law  School  and  in  the  cause 
of  legal  education,  it  is  difficult  to  speak  in  terms  which,  to 
those  less  acquainted  with  their  value  than  ourselves,  shall  not 
seem  exaggerated.  The  profession  throughout  the  country 
are  acquainted  with  the  works  which  he  has  prepared  and  pub- 
lished, in  the  discharge  of  his  duties  upon  the  foundation  of  Mr. 
Dane.  The  Dane  Professorship  has  already  received  a  fame, 
which  will  place  it  on  the  same  elevation  with  the  renowned 
Vinerian  Professorship  at  Oxford,  to  which  we  are  indebted 
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for  the  Commentaries  of  Sir  William  Blackstone.  These 
'twin  stars,'  shine  each  in  different  hemispheres,  but  with 
rival  glories.  It  is  hardly  necessary  in  this  connexion  to  re- 
mind the  reader  that  Viner,  like  our  Dane,  endowed  the  pro- 
fessorship, which  bears  his  name,  from  the  profits  of  his 
immense  Abridgment  of  the  Law.  The  works  already  pub- 
lished by  Judge  Story  are  Commentaries  on  the  Law  of  Bail- 
ments, with  Illustrations  from  the  Civil  and  the  Foreign  Law, 
dedicated  to  the  Hon.  Nathan  Dane,  as  '  the  first  fruits  of  the 
professorship  founded  by  his  bounty ; '  Commentaries  on  the 
Constitution  of  the  United  States,  in  three  volumes,  dedicated 
to  Chief  Justice  Marshall ;  and  Commentaries  on  the  Conflict 
of  Laws,  foreign  and  domestic,  in  regard  to  Contracts,  Rights 
and  Remedies,  and  especially  in  regard  to  marriages,  divorces, 
wills,  successions  and  judgments,  dedicated  to  Chancellor 
Kent.  These  works  have  been  reviewed  in  our  pages,  as 
they  were  published.  The  Commentaries  on  the  Constitution 
and  also  the  Commentaries  on  the  Conflict  of  Laws  have  been 
reviewed  at  length,  and  with  distinguished  approbation,  in  the 
Journal  of  Professor  Mittermaier,  published  at  Heidelburg, 
Germany.  The  labors  of  Judge  Story  in  his  professional 
chair  are  enjoyed,  not  simply  by  the  immediate  pupils  about 
him,  but  by  the  whole  community  and  by  many  in  distant 
parts. 

It  may  be  proper  to  remark  in  this  connexion  that  the  pro- 
fession is  indebted  to  a  student  of  the  Law  School,  Mr.  George 
Gibbs,  yet  under' the  age  of  majority,  for  the  valuable  little 
work  called  the  Judicial  Chronicle,  which  exhibits  a  most 
praiseworthy  industry,  exerted  with  judgment,  for  an  object 
which  cannot  fail  of  being  useful  to  all  who  have  occasion  to 
consult  the  reports,  or  in  short,  to  every  educated  lawyer. 

In  order  to  present  an  idea  of  the  practical  working  of  the 
school,  and  some  particulars  respecting  its  advantages  and  its 
discipline,  we  cannot  do  better  than  copy  the  following  sketch, 
which  is  published  in  the  last  Annual  Catalogue  of  the  students 
of  the  University,  embracing  also  the  course  of  study  which  is 
pursued. 

*  The  design  of  this  Institution  is  to  afford  a  complete  course 
of  legal  education  for  gentlemen  destined  for  the  bar  in  the  dif- 
ferent parts  of  the  United  States,  and  also  elementary  instruc- 
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tion  for  gentlemen  not  destined  for  the  bar,  but  yet  desirous  of 
qualifying  themselves  for  public  life  or  for  commercial  business. 
The  various  branches  of  public  and  constitutional  law,  the  com- 
mon law,  and  admiralty,  maritime,  and  equity  law,  are  taught, 
with  occasional  illustrations  of  foreign  law. 

*  The  school  is  under  the  immediate  superintendence  and 
direction  of  Mr.  Greenleaf,  Roy  all  Professor  of  Law  in  the 
University.  Mr.  Justice  Story,  Dane  'Professor  of  Law  in  the 
University,  resides  in  Cambridge,  and  during  the  intervals  of 
his  judicial  duties  assists  in  its  superintendence.  The  Dane 
Professor  gives  instruction  in  the  principal  branches  of  mari- 
time, commercial,  equity,  and  constitutional  jurisprudence. 
The  Royali  Professor  gives  instruction  in  the  Common  Law, 
and  all  the  other  juridical  studies.  In  every  week  during  the 
term,  there  are  at  least  six  private  lectures  and  usually  more; 
at  which  the  students  are  examined  in  their  respective  studies, 
and  oral  explanations  and  illustrations  are  given  by  the  Pro- 
fessors. The  private  lectures  are  on  Mondays,  Tuesdays, 
Wednesdays,  Thursdays,  and  Fridays.  Public  written  lectures 
are  also  occasionally  delivered  by  the  Professors  upon  the 
more  important  topics  of  jurisprudence.  The  Academic  year 
commences  in  the  beginning  of  September. 

'  There  are  three  terms  and  three  vacations  in  the  year,  cor- 
responding with  those  of  the  undergraduates. 

'  Students  may  generally  be  accommodated  with  rooms  in 
Graduates'  Hall,  a  spacious  building  erected  principally  for 
their  use,  or  in  the  College  buildings,  upon  the  same  terms  as 
undergraduates,  and  may,  if  they  choose,  board  in  Commons  as 
resident  graduates,  at  the  rate  of  $1  90  per  week.  The  fees 
for  instruction  are  $100  per  annum,  for  which  the  students  have 
the  use  of  lecture-fooms,  the  library,  and  the  privilege  of  attend- 
ing all  the  public  lectures  of  the  University  gratis;  with  the 
opportunity  for  instruction  in  the  modern  languages  on  the 
payment  of  $10  per  annum  for  each  language  studied. 

*  No  previous  examination  is  necessary  for  admission ;  but 
every  student  will  be  expected  to  bring  from  his  parents  or 
friends  a  certificate  of  his  good  character  and  some  general 
statement  of  his  previous  studies.  Bonds  are  required  for  the 
payment  of  all  dues  to  the  College. 

Constant  residence  in  Cambridge  is  not  deemed  indispensa- 
ble; it  is  sufficient  if  attendance  is  given  at  the  regular  hours 
prescribed  for  lectures,  examinations,  and  study. 

'  Instruction  is  given  for  any  stated  periods  which  may  suit 
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the  convenience  of  students,  but  without  subdividing  any  of  the 
terms. 

'  The  students  have  the  use  of  the  Law  Library,  which  is 
kept  in  Dane  Law  College,  and  contains  at  present  upwards  of 
thirty-five  hundred  volumes,  and  access  to  the  general  Library 
of  the  University,  containing  about  thirty-six  thousand  volumes. 
They  are  furnished  with  all  the  books  used  as  class-books,  ex- 
cept where  they  prefer  to  supply  themselves,  as  they  frequently 
will,  for  the  purpose  of  making  references  and  notes,  with  a 
view  to  future  study  and  practice. 

'  In  addition  to  the  course  of  reading,  the  students  occasion- 
ally write  dissertations  upon  subjects  of  law.  Once  in  every 
week  a  moot  court  is  held  before  one  of  the  Professors,  at  which 
in  rotation  four  of  the  students  argue  some  law  case,  which  is 
previously  given  out,  so  that  they  may  make  suitable  prepara- 
tion; and  at  the  close  of  the  arguments  the  Professor  delivers 
his  own  opinion,  commenting  upon  the  doctrines  maintained  on 
each  side. 

*  The  degree  of  Bachelor  of  Laws  is  conferred  by  the  Uni- 
versity on  students  who  have  completed  the  regular  term  of 
professional  studies  required  by  the  laws  or  rules  in  the  state  to 
which  they  belong,  eighteen  months  thereof  having  been  passed 
in  the  Law  School  of  this  Institution. 

Course  of  Study. 

*  The  books  marked  thus  (*)  compose  the  course  ^which  is 
completed  in  two  years.  The  studies  of  gentlemen  who  remain 
longer  in  the  School  are  pursued  in  the  remaining  books  in  the 
regular  course,  to  which  others  are  added  from  time  to  time,  as 
far  as  the  leisure  and  progress  of  the  students  may  permit.  The 
parallel  course  is  prescribed  chiefly  for  private  reading. 

Regular  Course.  Parallel  Course. 

#Blackstone's  Commentaries.  Sullivan's  Lectures. 

♦Kent's  Commentaries.  Hale's  History  of  the  Common  Law. 

*  Woodeson's  Lectures.  Reeves's  History  of  the  English  Law. 

Hoffman's  Legal  Putlines. 

Law  op  Personal  Property. 

#Chitty  on  Pleading.  Select  titles  in  the  Abridgments  of 
♦Stephen  on  Pleading.  Dane  and  Bacon. 

♦Chitty  on  Contracts.  Collinson  on  Idiots  and  Lunatics* 

#Starkie  on  Evidence.  Shelford  on  Lunatics,  &c. 

#Long  on  Sales.  Hammond's  JSfoi  Prius. 

Bingham  on  Infancy,  Kyd  on  Awards, 
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Regular  Course.  Parallel  Course* 

*ADgell  and  Ames  on  Corporations.  Reeve's  Domestic  Relations. 
Williams  on  Executors.  Roberts  on  the  Statute  of  Frauds. 

Hammond  on  Parties.  Roper  on  Legacies. 

Angell  on  Limitations.  Gould's  System  of  Pleading. 

Roper  on  Husband  and  Wife.  Starkie  on  Slander. 

*Story  on  the  Conflict  of  Laws.       Saunder's  Reports,  (William's  Edit.) 

Select  cases  in  the, Reports. 

Commercial  and  Maritime  Law. 
#Abbott  on  Shipping.  Phillips  on  Insurance. 

*Bayley  on  Bills.  Benecke  on  Insurance,  >  l    «,.„. 

*Paley  on  Agency.  Stevens  on  Average,     $  °*  runups. 

•Marshall  on  Insurance.  Livermore  on  Agency. 

*Story  on  Bailments.  Azuni's  Maritime  Law. 

*Gow  on  Partnership.  Fell  on  Guarantee. 

Theobald  on  Principal  and  Surety.  Bacon's  Abridgment,  tit.  Merchant 
Brown's  Admiralty  Law.  Dane's  Abridgment,  select  titles. 

Pothier  on  Maritime  Contracts. 

Collier  on  Partnership. 

Select  cases  in  the  U.  States  Courts. 

Law  of  Real  Property. 
♦Cruise's  Digest  Preston  on  Estates. 

Fearne  on  Remainders.  Runnington  on  Ejectment 

Powell  on  Mortgages,  (Rand's  ed.)  Powell  on  Devises. 
Sanders  on  Uses  and  Trusts.  Angell  on  Water  Courses. 

♦Stearns  on  Real  Actions!  Woodfall's  Landlord  and  Tenant 

Adams  on  Ejectment,  by  TillinghastRoscoe  on  Actions  respecting  Real 
Sdgden's  Vendors.  Property. 

Jackson  on  Real  Actions.  Coke  upon  Littleton. 

Dane's  Abridgment,  select  titles. 

Hayes  on  Limitations  in  Devises. 

Select  cases  in  the  Reports. 

1  Equity. 

Barton's  Suit  in  Equity:  Fonblanque's  Equity. 

*Maddock's  Chancery.  Redesdale's  Pleadings  in  Equity. 

#Cooper's  Pleadings.  Beame's  Pleas  in  Equity. 

Jeremy's  Equity  Jurisdiction.  Hoffman's  Master  in  Chancery. 
Newland  on  Contracts  in  Equity.     Blake's  Chancery. 

Eden  on  Injunctions.  Select  cases  in  the  Reports. 

Criminal  Law. 
East's  Pleas  of  the  Crown.  Chitty's  Criminal  Law. 

Russell  on  Crimes.  Archbold's  Pleading  and  Evidence. 

Select  cases  in  the  Reports. 

Civil  Law. 
Gibbon's  Roman  Empire,  Ch.  44.    Pothier  on  Obligations. 
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Regular  Course.  Parallel  Course. 

Justinian's  Institutes.  Domat's  Civil  Law,  select  titles. 

Browne's  Civil  Law. 
Butler's  Howe  Juridica?. 
Ayliffe's  Roman  Law. 

Law  of  Nations. 
Marten's  Law  of  Nations.  Ward's  Law  of  Nations. 

Rutherforth's  Institutes.  Vattel's         do. 

Wheaton  on  Captures.  Bynkershoek's  Law  of  War. 

Constitutional  Law. 
American  Constitutions.  The  Federalist 

#Story's  Commentaries  on  the  Con-  Rawle  on  the  Constitution, 
stitution.  Select  cases  and  speeches. 

By  the  private  lectures,  mentioned  in  the  above  extract,  are 
meant  examinations  of  the  students,  made  by  the  professors, 
calculated  to  test  the  accuracy  of  their  knowledge  of  the  books 
read,  accompanied  by  oral  explanations  and  illustrations,  which 
shall  throw  light  upon  the  text,  and  assist  in  its  application  to 
practical  cases,  besides  enlisting  the  attention  of  the  student. 
It  is  in  this  way  that  the  mind  of  the  instructer  meets  that  of 
the  pupil.  In  the  cordial  intercourse,  which  has  been  observed 
to  grow  out  of  this  pleasant  contact,  the  most  beneficial  influ- 
ences result.  The  student  has  an  assistant  in  every  step  of  bis 
journey,  whose  object  is  to  conduct  him  pleasantly  and  safejy 
through  the  devious  and  toilsome  passes,  and  to  endeavor  to 
dispel  the  difficulties  which  throng  the  way,  and  which,  in  their 
'  grisly  group/  have  disheartened  many  a  young  traveller. 
Formal  lectures,  delivered  ex  cathedra,  we  understand,  are  not 
very  often  read.  It  has  been  thought  that  they  have  not  the 
same  beneficial  results,  as  flow  from  the  more  informal  meet- 
ings. We  fancy  that  our  English  brethren  have  yet  to 
learn  this  fact,  since  their  passion  inclines  strongly  towards 
public  lectures.  And  yet  we  lately  observed,  on  the  cover  of 
one  of  their  legal  periodicals,  the  advertisement  of  a  gentleman 
of  the  bar,  who  wished  to  procure  a  class  to  read  with  him 
some  of  the  most«approved  authors  on  a  particular  title  of  the 
law — a  manner  of  instruction  which  coincides  very  nearly 
with  that  pursued  in  the  Institution  at  Cambridge. 

We  should  not  omit  to  notice,  in  this  sketch,  the  facilities 
and  convenience  afforded  for  study,  by  means  of  the  extensive 
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library  of  the  Law  Schooland  of  the  beautiful  edifice  in  which 
it  is  contained.     The  library  is,  perhaps,  the  largest  and  most 
valuable,  relating  to  law,  to  be  found  in  the  country.     It  has  a 
complete  set  of  all  the  English  and  American  Reports,  is  sup- 
plied with  all  the  modern  text-books  of  any  importance,  and  is 
rich  in  the  ancient  legal  works,  besides  having  a  very  foil  col- 
lection of  books  in  the  Roman  and  the  Foreign  law.     For  the 
last  it  is  principally  indebted  to  the  late  Samuel  Livermore, 
Esq.,  of  New  Orleans,  (the  able  author  of  the  Treatise  on  the 
Law  of  Principal  and  Agent,  and  of  the  Dissertations  on  the 
Contrariety  of  Laws,)  who  bequeathed  to  the  Corporation  of 
Harvard  University  his  entire  library  of  works  in  the  Roman, 
Spanish,  and  French  Law,  probably  one  of  the  fullest  in  the 
United  States.     A  spacious  edifice,  with  an  Ionic  front,  has 
been  erected  by  means  of  funds  chiefly  provided  by  Mr.  Dane 
for  this  purpose,  since  his  endowment  of  the  professorship,  and 
called  after  his  honored  name,  containing  accommodations  for 
the  library,  offices  for  the  professors  and  librarian,  and  for  the 
lectures  and  recitations  of  the  School.     At  the  dedication  of 
this  building,  Oct.  23,  1832,  President  Quincy  delivered  an 
address,  iu^ which  he  most  ably  stated  the  argument  in  favor  of 
conn^th^  the  study  of  the  law  with  the  University,  and 
enforced  the  importance  of  a  systematic  legal  education. 
k  •  ,  In  the  hall  containing  the  library  there  has  recently  been 
placed  a  portrait  of  Mr.  Dane,  by  one  of  our  most  accomplished 
artists,  Harding,  at  the  expense,  we  believe,  of  some  of  the 
surviving  associates  of  his  forensic  labors.     It  was  the  custom, 
among  the  ancient  Egyptians,  to  adorn   their  libraries  with 
images  of  some  of  their  numerous  Divinities,  trusting,  in  this 
way,  to  gain  their  especial  favor  and  guardianship  for  these 
literary  treasure-houses.     Believing,  as  we  do,  that  the  good- 
ness of  Providence  requires  no  such  direction,  and  fearing  to 
attempt  any  representation  of  the  ineffable  power  of  the  Heav- 
enly Father,  it  remains  for  us  to  grace  our  libraries  with  the 
forms  and  faces  of  those  of  the  family  of  man,  in  whom  his 
goodness  and  power  have  been  manifested  above  the  lot  of  their 
fellows.     In  such  a  place  as  the  library  of  Dane  Law  College 
—  the  resort  of  young  men  for  legal  study  and  research — no 
picture  could  be  a  more  appropriate  and  exciting  ornament  than 
that  of  the  venerable  individual  whose  example  of  industry  i» 
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the  law  is  so  high  —  we  had  almost  said  so  unapproachably 
high.  The  student,  with  a  proper  sense  of  duty,  and  with 
ordinary  ambition,  will  take  encouragement  from  the  sight  of 
this  honored  countenance,  and  study,  as  it  were,  *  in  his  great 
taskmaster's  eye  '  —  whose  whole  life  has  been  a  long  de  vo- 
tion  to  the  good  of  his  profession,  both  by  word  and  deed, 
accomplishing  ends,  which  are  felt  not  only  at  this  time,  but 
which  will  last  through  all  time  to  come,  while  the  law  is  a 
liberal  profession  and  those  who  pursue  it  are  respected  by 
their  fellow-citizens. 

Such  is  a  short  history  of  the  establishment  of  the  Law 
School  at  Cambridge,  and  a  statement  of  th6  advantages 
afforded  there  for  obtaining  a  legal  education.  Other  Institu- 
tions, of  a  similar  character,  in  the  country  We  hope  to  notice 
hereafter.  We  deem  it  important  to  put  the  facts  relating  to 
them,  as  it  were,  upon  record,  riot  only  for  the  benefit  of  those 
interested  in  the  subject  here,  but  also  of  others  abroad. 

The  law  schools,  and  seats  of  legal  education  in  the  United 
States,  have  acquired  a  fame  in  England,  which  is  quite  striking, 
when  compared  with  the  total  ignorance  which  prevails  there 
with  respect  to  our  jurisprudence  and  the  reports  of  cases  in 
which  it  is  preserved  —  some  of  which,  in  learning  and  thor- 
oughness of  investigation  and  clearness  of  exposition,  will  not 
fall  short  of  the  best  volumes  of  the  decisions  in  Westminster 
Hall.  Mr.  Justice  Story's  labors,  as  professor,  are  known  and 
appreciated  there,  while  his  character  as  a  judge,  is  most  im- 
perfectly understood.  This  arises,  probably,  from  the  fact,  that 
the  English  professors  of  law,  with  a  liberality  which  becomes 
the  cause  of  learning,  have  made  their  hearers  —  and  through 
them  the  profession  at  large  —  acquainted  with  his  works  and 
with  his  character  as  an  instructer  of  law  ;  while  the  bar,  with 
the  blindness  which  has  ever  characterized  the  tenants  of  West- 
minster Hall,  have  shut  their  eyes  upon  all  the  lights,  which 
might  be  furnished  by  our  tribunals,  similar  in  form  to  their 
own  and  deciding  on  the  same  principles,  arrogantly  deeming 
that  their  inquiries  cannot  be  benefited  by  those  on  this  side 
of  the  Atlantic,  or  more  probably  ignorant  that  any  have  been 
made.  One  of  the  most  distinguished  English  lawyers,  to 
whom,  with  some  of  his  brethren,  the  lofty  /luty  has  been  as- 
signed of  revising  the  laws  of  the  kingdom,  did  not  know,  till 
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informed  very  lately  by  an  American,  that  Mr.  Livingston's 
code  for  Louisiana,  was  not  the  received  law  throughout  all  the 
United  States, 

The  English  professors  of  law  have  frequently  alluded,  in 
their  public  lectures,  to  our  law  schools  and  the  benefits  to  legal 
education  arising  therefrom.  It  is  our  duty,  however,  to  add 
that  it  is,  generally,  to  illustrate  the  value  of  law  lectures 
and  of  a  regular  system  of  legal  instruction,  and  that  the  argu- 
ment is  often  carried  too  far.  The  remarks  of  Professor  Spur- 
rier of  King's  College,  the  successor  of  the  late  lamented  Pro- 
fessor Park,  in  his  Introductory  Lecture,  show  this  in  a  remark- 
able degree,  '  Many  of  you,'  he  says,  addressing  his  hearers, 
*  have  heard  on  a  former  occasion,  from  this  chair,  to  what  ex- 
tent schools  of  law  have  been  formed  and  are  yet  forming  in 
America ;  to  what  extent  they  have  flourished  in  that  country. 
It  was  a  source  of  natural  and  honorable  pride  to  the  highly 
talented  individual,  whose  place  here,  I  too  unworthily  occupy, 
to  trace  to  you  the  number  and  progress  of  those  schools,  the 
details  of  which  were  from  time  to  time  furnished  to  him  by  the 
pens  of  distinguished  lawyers  of  the  country,  the  honor  of  whose 
correspondence,  he  owed  solely  to  his  own  exertions  in  the 
cause  of  legal  science  here.'  The  editor  of  the  Legal  Exam- 
iner, from  whose  pages,1  we  make  our  extracts,  says  the  i  learn- 
ed professor,  then  proceeded  to  give  his  hearers  some  insight 
into  the  laws  of  America.'  This  it  will  be  observed,  was  in  a 
few  sentences  of  an  Introductory  Lecture.  Professor  Spurrier, 
in  continuation  says, '  Will  it  be  asked,  what  has  been  the  result 
of  legal  education  on  the  continent  ?  —  the  fame  of  their  jurists 
affords  a  ready  answer.  But  it  may  be  said,  that  their  law 
differs  from  our  own.  Let  us  turn  then  to  America ;  her  laws, 
at  least,  sprung  from  the  same  sources  as  ours ;  some  alteration 
they  may  have  undergone,  some  improvement  they  may  have 
received  at  her  hands ;  but  they  are  substantially  the  same. 
Let  us  judge,  then,  of  the  merits  of  the  system  by  its  effects. 

*  You  are  all  of  you  aware  of  the  various  and  very  impor- 
tant changes,  which  have  recently  been  effected  in  our  laws. 
Aimongst  others,  we  have  enabled  tenants  in  tail  to  convey  an 
estate  in  fee-simple,  without  fine  or  recovery ;  America  has, 
long  ago,  enabled  them  to  do  so.    Necessity  of  a  fine  to  oar  the 

1  Legal  Examiner  and  Law  Chronicle,  vol.  2,  p.  272. 
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dower  of  a  married  woman  has  been  dispensed  with  ;  America 
had  dispensed  with  it  before  us.  Real  estate  has  been  render- 
ed liable  as  assets  for  the  payment  of  all  debts  ;  America  had 
already  declared  it  liable.  We  have  shortened  the  time  of 
limitations  as  to  actions  relating  to  real  property ;  America  had 
set  us  the  example.  As  one  of  our  latest  acts,  we  have  at 
length  admitted  relations  by  the  half-blood  to  the'  inheritance, 
and  allowed  parents  to  become  heirs  to  their  children  >  but 
America  had  first  taught  us  the  value  of  the  change,  and  ena- 
bled us  to  take  advantage  of  her  experience  in  effecting  it. 
With  such  results  can  we  doubt  the  value  of  the  legal  educa- 
tion of  that  country  ?  Is  it  not  fair  to  presume,  that  it  is  the 
legal  education  of  the  Americans,  which  has  opened  their  eyes 
to  the  expediency  of  changes  to  which  we  have  so  long  re- 
mained blind  ?  and  which  has  enabled  them  to  carry  into  ex- 
ecution measures,  which  it  can  now  be  our  only  praise,  that  we 
are  not  restrained  by  false  notions  of  shame  from  imitating/ 

The  liberality,  manifested  by  the  learned  professor,  in  thus 
venturing  to  call  the  attention  of  his  respectable  audience  to 
changes  wrought  in  the  law  among  us,  and  holding  them  up  as 
an  example  and  guide  to  English  legislation,  while  it  deserves 
our  thanks,  should  not  blind  us  to  the  evident  ^conclusiveness 
of  the  argument  which  he  has  attempted  to  build  upon  them, 
especially  when  we  view  it  in  connexion  with  the  actual  truth 
touching  the  changes  mentioned.  These  were  generally  made 
in  the  early  years  of  our  history,  while  we  were  yet  colonists, 
and  long  before  the  day  of  law  schools,  or  any  thing  like  sys- 
tematic legal  education ;  or  they  are  cases,  in  which  the  strict 
common  law  was  not  adopted  at  the  time  of  the  settlement  of 
the  country.  Thus,  for  example,  fines  were  probably  never 
adopted  or  known  in  practice  in  most  of  the  states.  The  rule, 
that  the  lands,  descended  to  the  heirs,  are  liable  to  the  debts  of 
the  ancestor  equally,  in  all  cases,  with  the  personal  estate  is 
supposed  to  prevail  generally  throughout  the  United  States, 
with,  perhaps,  slight  modifications  in  the  different  states,  and  to 
have  been  of  early  establishment.  The  distinction  as  to  the 
half-blood,  which  grew  out  of  the  feudal  system,  was  never 
adopted  or  has,  long  since,  been  abrogated  in  some  of  the 
states,  while  in  others,  not  less  intelligent,  it  has  been  particu- 
larly retained.    The  admission  of  the  parents  to  the  inheritance 
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of  their  children,  dying  intestate  and  without  lineal  descendants, 
is  by  no  means  universal  in  the  country,  and  is  received  in  dif- 
ferent states,  under  various  modifications.  The  above  argument, 
in  favor* of  law  lectures  and  law  schools,  is  founded  in  igno- 
rance of  the  real  cause  of  the  differences  existing  between  our 
law  and  that  of  England,  and  also  of  the  history  of  legal  educa- 
tion in  this  country. 

These  changes  have  grown  out  of  the  character  of  the 
people,  nurtured  from  the  first  settlement  of  the  country,  to 
examine  boldly  the  institutions  and  laws  over  them,  and  to  re- 
fuse to  adopt,  or — if  imprudently  adopted — afterwards  to  throw 
off  such  parts  of  the  old  common  law,  as  were  not  consistent 
with  the  present  stage  of  society.  Our  position  has  enabled  us 
to  view  the  law,  and  all  its  antiquated  peculiarities,  free  from 
the  strong  partiality,  which  every  Englishman  proudly  feels  for 
the  establishments  which  have  come  down  from  his  ancestors, 
coeval,  perhaps,  with  the  constitution  of  his  country.  Our 
history,  from  the  first  day  on  which  the  puritans  bade  their 
native  England  c  good  night,'  leaving  its  institutions,  just  begin- 
ning to  rock  under  those  efforts,  which  afterwards  prostrated 
the  throne,  in  order  to  enjoy  their  own  laws,  down  to  the  period 
of  the  revolution,  which  forcibly  severed  our  connexion  with 
the  mother  country,  bears  constant  testimony  to  the  operation 
of  that  spirit,  which  has  produced  the  alterations  in  our  laws  of 
which  Professor  Spurrier  has  spoken.  The  cause  goes  back, 
far  beyond  law  schools  and  their  beneficial  influence.  The 
mistake,  however,  of  Professor  Spurrier  is  not  uncommon  in  its 
kind.  He  was  anxious  to  press  the  claims  of  a  systematic  legal 
education  upon  his  hearers.  In  his  exertions  in  this  behalf,  he 
will  ever  have  our  cordial  good  wishes ;  but  the  cause  is  en- 
dangered, rather  than  benefited,  by  a  falsely  founded  argument. 
This  is  one  of  many  instances,  in  which  foreigners  ha¥e  made 
the  United  States,  the  seat  of  such  changes  and  institutions,  as 
they  wished  to  recommend  in  their  own  country,  either  mainly 
relying  on  the  ignorance  of  those  whom  they  addressed,  or 
perhaps,  in  their  imperfect  knowledge  of  the  real  state  of  things 
here,  imagining  that  they  spoke  according  to  truth. 

We  hope  the  time  will  come,  when  what  we  have  done  in 
the  cause  of  civilization  and  law  will  be  correctly  cited,  and 
when  our  country  will  not  exist  as  a  sort  of  terra  incognita, 
11* 
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like  the  mysterious  regions  of  ^Ethiopia  in  ancient  times,  to  be 
peopled  with  all  things  good  and  bad,  according  to  the  fancy  of 
a  writer, —  as 

Geographer!  on  pathless  downs, 
Place  elephants  instead  of  towns ; 

to  be  made  the  scene  of  the  peculiar  operation  of  principles, 
which  have  not  operated  here  as  asserted ;  and  to  have  institu- 
tions and  laws  attributed  to  it,  which,  however  creditable,  do 
not  exist. 
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Principal  Cases  in 
8  PETERSS  REPORTS  of  Cases  in  the  Supreme  Court  of  the  United 

States. 
11  WENDELL'S  REPORTS  of  Cases  in  the  Supreme  Court,  and  Court 
of  Impeachment  and  Correction  of  Errors  in  New  York. 


ADMIRALTY  AND  ADMIRALTY  PRACTICE. 

1.  (Several  claims  for  salvage.)  A  libel  was  filed  in  the  district  court  of 
Maryland,  for  a  salvage  service  performed  by  the  libeUant,  the  master 
and  owner  of  the  sloop  Liberty,  and  by  his  crew,  in  saving  certain 
goods  and  merchandises  on- board  of  the  brig  Spark,  while  aground 
on  the  bar  at  Thomas'  Point,  in  the  Chesapeake  Bay.  The  goods 
were  owned  by  a  number  of  persons,  in  several  and  distinct  rights ; 
and  a  general  claim  and  answer  were  interposed  in  behalf  of  all  of 
them;  by  Jarvis  and  Brown,  (the  owners  of  a  part  of  them  *,)  without 
naming  who,  in  particular,  the  owners  were,  or  distinguishing  their 
separate  proprietary  interests.  This  proceeding  was  doubtless  irregu- 
lar in  both  respects.  Jarvis  and  Brown  had  no  authority,  merely  as 
co-shippers,  to  interpose  any  claim  for  other  shippers  with  whom  they 
had  no  privity  of  interest  or  consignment :  and  several  claims  should 
have  been  interposed  by  the  several  owners,  or  by  other  persons  au- 
thorized to  act  for  them  in  the  premises ;  each  intervening  in  his  own 
name  for  his  proprietary  interest,  and  specifying  it  If  any  owner 
should  not  appear  to  claim  any  particular  parcel  of  the  property,  the 
habit  of  courts  of  admiralty  is,  to  retain  such  property,  or  its  proceeds, 
after  deducting  the  salvage,  until  a  claim  is  made,  or  a  year  and  a 
day  have  elapsed  from  the  time  of  the  institution  of  the  proceedings. 
And  when  separate  claims  are  interposed,  although  the  libel  is  joint 
against  the  whole  property,  each  claim  is  treated  as  a  distinct  and 
independent  proceeding,  in  the  nature  of  a  several  suit,  upon  which 
there  may  be  a  several  independent  hearing,  decree  and  appeal  This 
is  very  familiar  in  practice  in  prize  causes  and  seizures  in  rem  for 
forfeitures ;  and  is  equally  applicable  to  all  other  proceedings  in  rem, 
whenever  there  are  distinct  and  independent  claimants.  Stratton  v. 
Jarvis  e*  ok,  8  Peters,  4 
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£.  (Conclusiveness  of  decree  of  district  court  upon  pearly  in  a  salvage  cwt, 
who  does  not  appeal.)  The  district  court  decreed  a  salvage  of  one-fifth 
of  the  gross  proceeds  of  the  sales  of  the  goods  and  merchandises,  and 
directed  the  same  to  be  sold  accordingly.  The  salvage  thus  decreed 
was  afterwards  ascertained,  upon  the  sales,  to  be,  in  the  aggregate, 
two  thousand  seven  hundred  and  twenty-eight  dollars  and  thirty-eight 
cents ;  but  no  formal  apportionment  thereof  was  made.  From  this 
decree  an  appeal  was  interposed  in  behalf  of  all  the  owners  of  the 
goods  and  merchandises  to  the  circuit  court ;  but  no  appeal  was  in- 
terposed by  the  libellant  The  consequence  is,  that  the  decree  of  the 
district  court  is  conclusive  upon  him  as  to  the  amount  of  salvage  in 
his  favor.  He  cannot,  in  the  appellate  court,  claim  any  thing  beyond 
that  amount ;  since  he  has  not,  by  any  appeal  on  his  part,  controvert- 
ed its  sufficiency.    lb. 

3.  (Apportionment  of  salvage.)  Although  no  apportionment  of  the  sal- 
vage among  the  various  claimants  was  formally  directed  to  be  made 
by  any  interlocutory  order  of  the  district  court,  an  apportionment  ap- 
pears to  have  been  in  fact  made  under  its  authority.  A  schedule  is 
found  in  the  record  containing  the  names  of  all  the  owners  and  claim- 
ants, the  gross  sales  of  their  property,  and  the  amount  of  salvage 
apportioned  upon  each  of  them  respectively.  By  this  schedule,  the 
highest  salvage  chargeable  on  any  distinct  claimant,  is  nine  hundred 
and  six  dollars  and  seventeen  cents,  and  the  lowest  forty-seven  dollars 
and  sixty  cents,  the  latter  sum  being  below  the  amount  for  which  an 
appeal,  by  the  act  of  3rd  of  March  1803,  chap.  93,  is  allowed  from 
a  decree  of  the  district  court  in  admiralty  and  maritime  causes.    lb. 

4.  (Admiralty  jurisdiction,  original  and  appellate  of  United  States  courts.) 
In  the  appeal  here,  as  in  that  from  the  district  court,  the  case  of  each 
claimant  having  a  separate  interest,  must  be  treated  as  a  separate 
appeal,  pro  interesse  suo,  from  the  decree,  so  far  as  it  regards  that 
interest:  and  the  salvage  chargeable  on  him  constitutes  the  whole 
matter  in  dispute  between  him  and  the  libellants:  with  the  fete  of  the 
other  claims,  however  disposed  of,  he  has  and  can  have  nothing  to 
do.    It  is  true,  that  the  salvage  service  was  in  one  sense  entire :  but 

.  it  certainly  cannot  be  deemed  entire  for  the  purpose  of  founding  a 
right  against  all  the  claimants  jointly,  so  as  to  make  them  all  jointly 
responsible  for  the  whole  salvage.  On  the  contrary,  each  claimant 
is  responsible  only  for  the  salvage  properly  due,  and  chargeable  on 
the  gross  proceeds  or  sales  of  his  own  property,  pro  rata.  It  would 
otherwise  follow,  that  the  property  of  one  claimant  might  be  made 
chargeable  with  the  payment  of  the  whole  salvage ;  which  would 
be  again9t  the  clearest  principles  of  law  on  this  subject  The  district 
and  circuit  courts  manifestly  acted  upon  this  view  of  the  matter ;  and 
their  decrees  would  be  utterly  unintelligible  upon  any  other.  Their 
decrees,  respectively,  in  giving  a  certain  proportion  of  the  gross  sales, 
must  necessarily  apportion  that  amount  pro  rata  upon  the  whole  pro- 
ceeds, according  to  the  distinct  interests  of  each  claimant  This  court 
has  no  jurisdiction  to  entertain  the  present  appeal  in  regard  to  any  of 
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the  claimants,  and  the  cause  must  for  this  reason  be  dismissed.  The 
district  court,  as  a  conn  of  original  jurisdiction,  has  general  jurisdic- 
tion, of  all  causes  of  admiralty  and  maritime  jurisdiction  ;  without 
reference  to  the  sum  or  value  of  the  matter  in  controversy.  But  the 
appellate  jurisdiction  of  this  court  and  of  the  circuit  courts,  depends 
upon  the  sum  or  value  of  the  matter  in  dispute  between  the  parties, 
"having  independent  interests,     lb. 

5.  (Seizure  by  non-commissioned  cruiser.)  Nothing  is  better  settled,  both 
in  England  and  America,  than  the  doctrine  that  a  non-commissioned 
cruiser  may  seize  for  the  benefit  of  the  government ;  and  if  his  acts 
are  adopted  by  the  government,  the  property,  when  condemned,  be- 
comes a  droit  of  the  government  Carrington  tt  al.  v.  The  Merchants9 
Insurance  Company ',  8  Peters,  495. 

AGREEMENT. 

(Rule  for  estimating  damages.)  N.  stipulated  in  certain  articles  of 
agreement  to  transport  and  deliver  by  the  steamboat  Paragon,  to  R.  a 
certain  quantity  of  subsistence  stores,  supposed  to  amount  to  three 
thousand  seven  hundred  barrels,  for  the  use  of  the  United  States :  in 
consideration  whereof  R.  agreed  to  pay  to  N.,  on  the  delivery  of  the 
stores  at  St  Louis,  at  a  certain  rate  per  barrel,  one  half  in  specie 
funds,  or  their  equivalent,  and  the  other  half  to  be  paid  in  Cincinnati, 
in  the  paper  of  banks  current  there  at  the  period  of  the  delivery  of 
the  stores  at  St  Louis.  Under  the  agreement  was  the  following 
memorandum  :  '  It  is  understood,  that  the  payment  to  be  made  in 
Cincinnati,  is  to  be  in  paper  of  the  Miami  Exporting  Company,  or  its 
equivalent'  The  court  erred  in  refusing  to  instruct  the  jury,  that 
the  plaintiffs  could  only  recover  the  stipulated  price  for  the  freight 
actually  transported,*  and  that  they  were  entitled  to  no  more  than  the 
specie  value  of  the  notes  of  the  Miami  Exporting  Company  Bank,  at 
the  time  that  payment  should  have  been  made  at  Cincinnati.  The 
specie  value  of  the  notes,  at  the  time  they  should  have  been  paid,  is 
the  rule  by  which  such  damages  are  to  be  estimated.  Robinson  v. 
Noble's  Administrators,  8  Peters,  181. 

APPEAL. 

1.  (Brought  up  a  second  time.)  A  party  may,  after  an  appeal  has  been 
discussed  for  informality,  if  within  five  years,  bring  up  the  case  again. 
Yeaton  et  al.  v.  Lenox  et  cd^&  Peters,  123. 

2.  (Reversal  on  account  of  Regularity.)  In  the  circuit  court  of  Alexan- 
dria, in  1817,  several  suits  were  brought  against  sundry  individuals, 
who  had  associated  to  form  a  bank,  called  the  Merchants  Bank  of 
Alexandria.  The  proceedings  were  regularly  carried  on  in  one  of 
them,  brought  by  Romulus  Riggs ;  and  a  decree  was  pronounced  by 
the  court,  from  which  the  defendants  appealed.  On  a  hearing,  the 
decree  was  reversed  and  the  cause  remanded  for  further  proceedings, 
in  conformity  with  certain  principles  prescribed  in  the  decree  of  re- 
versal. It  appears,  that  decrees  were  pronounced  in  all  the  causes, 
though  regular  proceedings  were  had  only  in  the  case  of  Romulus 
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Riggs.  Appeals  were  entered  in  these  cases  from  the  decrees  of  the 
court  Under  such  circumstances,  the  court  can  only  reverse  the  de- 
cree in  each  case  for  want  of  a  bill  MandeviUe  etaLv.  Burt  et  al-,  8 
Peters,  256. 

ARBITRAMENT  AND  AWARD. 

(Notice  of  hearing  by  the  referees,)  Without  question,  due  notice 
should  be  given  to  the  parties,  of  the  time  and  place  for  hearing  the 
cause,  by  the  referees ;  and  if  the  award  was  made  without  such  no- 
tice, it  ought,  upon  the  plainest  principles  of  justice,  to  be  set  aside. 
But  it  is  by  no  means  necessary,  that  it  should  appear  upon  the  face 
of  the  award,  that  such'  notice  was  given.  There  is  no  statute  of 
Maryland,  whose  laws  govern  in  this  part  of  the  district,  which  re- 
quires such  facts  to  be  set  forth  in  the  award.  If  no  notice  is  in  feet 
given,  and  no  due  bearing  had,  the  proper  mode  is  to  bring  such  facts, 
not  appearing  on  the  face  of  the  award,  before  the  court,  upon  affida- 
vit and  motion  to  set  aside  the  award.  But,  prima  facia,  the  award  is 
to  be  taken  to  have  been  regularly  made,  where  there  is  nothing  on 
its  face  to  impeach  it    Lutz  v.  Linthicum,  8  Peters,  165. 

ATTORNEY  AT  LAW. 

(Authority  on  recovery  of  judgment.)  An  attorney  at  law,  in  virtue  of 
*his  general  authority  as  such,  is  entitled  to  take  out  execution  upon  a 
judgment  recovered  by  him  for  his  client,  and  to  procure  a  satisfac- 
tion thereof  by  a  levy  on  lands  or  otherwise,  and  to  receive  the  money 
due  on  the  execution  ;  and  thus  to  discharge  the  execution.  And  if 
the  judgment  debtor  has  a  right  to  redeem  the  property  sold  under 
the  execution  within  a  particular  period  of  time,  by  payment  of  the 
amount  to  the  judgment  creditor,  who  has  become  the  purchaser  of 
the  property,  there  is  certainly  strong  reason  to  contend,  that  the 
attorney  is  impliedly  authorized  to  receive  the  amount,  and  thus  indi- 
rectly to  discharge  the  lien  on  the  land.  At  least,  if  (as  is  asserted  at 
the  bar)  this  be  the  common  course  of  practice  in  the  state  of  Ten- 
nessee, it  will  furnish  an  unequivocal  sanction  for  such  an  act  JJr- 
win  v.  Blake,  8  Peters,  18. 

ASSUMPSIT. 

1.  (Payment  of  joint  debts  at  request  of  one  of  two  debtors.)  When  sev- 
eral are  liable  for  work  done,  and  a  payment  is  made  to  the  creditor, 
by  a  third  person  at  the  request  of  one  of  the  debtors,  an  action  lies 
against  all  for  money  paid.    Tradesmen's  Bank  v.  Mor,  11  Wendell,  87. 

%  (Declaration.)  Where  a  special  contract  is  entered  into  in  respect  to 
work,  and  the  work  is  done,  the  party  entitled  to  compensation  may 
recover  under  the  common  counts,  although  the  evidence  in  the  case 
does  not  support  any  special  count  in  the  declaration  setting  forth  the 
contract    Feeler  v.  Heath,  11  Wendell,  477. 

3.  (Interest.)  Interest  is  recoverable  from  the  time  of  the  commence- 
ment of  a  suit,  for  the  recovery  of  the  amount  due  for  work  done  un- 
der a  special  contract    lb. 
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BAILMENT. 

1.  (Of  a  letter  containing  money.)  Where  a  person  received  a  sealed 
letter,  containing  an  $100  bank  bill,  at  New  Orleans,  and  engaged  to 
deliver  it  to  the  individual  to  whom  it  was  addressed  at  Salina  in  this 
state,  whose  property  he  was  told  it  was,  it  was  held,  that  an  action 
could  not  be  sustained  against  the  bailee  on  the  common  counts,  with- 
out showing  that  he  broke  the  seal  and  appropriated  the  money  to  his 
own  use.    Beardslee  v.  Richardson,  11  Wendell,  25. 

2.  (Same.)    A  bailee  without  hire  is  liable  for  gross  neglect  only ;  but, 
'  it  seems,  that  if,  on  demand,  he  refuses,  or  omits  to  deliver  a  packet 

entrusted  to  him,  he  is  answerable,  unless  he  can  show  its  loss  without 
fault  or  negligence  on  his  part    lb. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  (Incompetency  of  drawer  as  a  witness.)  In  the  case  of  the  Bank  of  the 
United  States  v.  Dunn,  6  Peters,  51,  this  court  decided  that  a  subse- 
quent indorser  was  not  competent  to  prove  facts  which  would  tend 
to  discharge  the  prior  indorser  from  the  responsibility  of  his  indorse-  ' 
ment.  By  the  same  rule,  the  drawer  of  the  note  is  equally  incompe- 
tent to  prove  facts  which  tend  to  discharge  the  indorser.  Bank  of 
the  Metropolis  v.  Jones,  8  Peters,  12. 

2.  (Plea  that  plaintiff  has  assigned  the  note.)  In  an  action  by  the  in- 
dorsee of  a  note  against  his  immediate  indorser,  a  plea  that  before  the 
commencement  of  the  suit  the  plaintiff  transferred  the  note  to  a  third 
person,  who  since  then  had  been  and  continued  to  be  the  true  and 
lawful  owner  and  possessor  of  the  note,  is  a  bar  to  a  recovery.  Wag- 
goner v.  Colvin,  11  Wend.  27. 

3.  (Replication  to  such  plea.)  R  seems,  that  a  replication  that  the  suit  is 
prosecuted  in  the  name  of  the  plaintiff,  by  or  for  the  benefit  of  the 
true  holder  of  the  note,  would  be  a  good  answer  to  such  plea.    lb. 

4.  (Negligence  of  agent.  Party.)  Where  a  debtor  transferred  a  note  as 
collateral  security  for  the  payment  of  a  sum  of  money  owing  by  him, 

'  the  amount  of  the  note  when  paid  to  be  applied  towards  satisfaction 
of  the  creditor's  demands,  and  if  not  paid,  the  note  to  be  returned  to 
the  debtor ;  it  was  held,  that  the  debtor  might  maintain  an  action  on 
the  case,  in  his  own  name,  for  breach  of  duty  against  a  bank  with 
which  the  note  was  left  by  the  creditor  for  collection,  and  which 
neglected  to  give  notice  of  non-payment  to  previous  parties,  whereby 
the  debt  was  lost;  although  the  note  was  left  for  collection  by  the 
creditor,  and  no  mention  whatever  made  of  the  party  who  had  trans- 
ferred the  note.    Bank  of  Utica  v.  M'Kinster,  11  Wendell,  473. 

5.  ( Waiver  of  notice.)  A  stipulation  by  the  indorser  of  a  note  to  waive 
notice  of  demand  of  payment,  does  not  dispense  with  the  demand 
itself.    Backus  v.  Shipherd,  11  Wendell,  629. 

6.  (Waiver  of  notice  and  demand.)  Where,  however,  the  payee  transfers 
a  negotiable  note,  and  at  the  same  time  guaranties  its  payment  if  not 
collected  of  the  maker  by  due  course  of  law,  and  also  waives  notice  of 
demand :  demand,  as  well  as  notice,  is  waived.    lb. 
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BOTTOMRY. 

1.  ( Chod  in  part  and  bad  in  part.)  It  is  no  objection  to  a  bottomry  bond, 
that  it  was  taken  for  a  larger  amount  than  that  which  could  be  pro- 
perly the  subject  of  such  a  loan  ;  for  a  bottomry  bond  may  be  good 
in  part  and  bad  in  part ;  and  it  will  be  upheld  by  courts  of  admiralty, 
as  a  lien  to  the  extent  to  which  it  is  valid ;  as  such  courts,  in  the  ex- 
ercise of  their  jurisdiction,  are  not  governed  by  the  strict  rules  of  the 
common  law,  but  act  upon  enlarged  principles  of  equity.  The  Vxr- 
gin,  8  Peters,  538. 

2.  (Burden  of  proof.)  An  objection  was  taken  to  the  bond,  that  the 
supplies  and  advances  might  have  been  obtained  on  the  personal 
credit  of  the  owners  of  the  ship  without  an  hypothecation.     Held, 

'  that  the  necessity  of  the  supplies  and  advances  being  once  made  out,y 
it  is  incumbent  upon  the  owners,  who  assert  that  they  could  have 
been  obtained  upon  their  personal  credit,  to  establish  that  feet  by 
competent  proofs ;  unless  it  is  apparent  from  the  circumstances  of  the 
case.    lb. 

3.  (When  the  master  deviates  from  his  instructions.)  It  was  objected, 
that  the  advances  were  for  a  voyage  not  authorized  by  the  owners ; 
that  the  original  orders  were  for  the  master  to  get  a  freight  for  Balti- 
more or  New  York,  and  if  he  could  not,  then  to  proceed  to  New 
Orleans ;  whereas  the  master  broke  up  his  voyage,  and  without  any 
freight  returned  to  Baltimore.  By  the  Court :  It  may  be  admitted, 
that  if  a  bottomry  lender,  in  fraud  of  the  owners,  and  by  connivance 
with  the  master  for  improper  purposes,  advances  his  money  on  a 
new  voyage,  not  authorized  by  the  instructions  of  the  owner,  his 
bottomry  bond  may  be  set  aside  as  invalid.  But  there  is  no  pretence 
to  say,  that  if  the  master  does  deviate  from  his  instructions,  without 
any  participation  or  cooperation  or  fraudulent  intent  of  the  bottomry 
lender,  the  latter  is  to  lose  his  security  for  his  advances,  bona  fide 
made  for  the  relief  of  the  ship's  necessities.    lb. 

4.  (Right  of  bottomry  holder  who  satisfies  the  lien  of  seamen's  wages.) 
Seamen  have  a  lien,  prior  to  that  of  the  holder  of  a  bottomry  bond,  for 
their  wages ;  but  the  owners  are  also  personally  liable  for  such  wages ; 
and  if  the  bottomry  holder  is  compelled  to  discharge  that  lien,  he  has 
a  resulting  right  to  compensation  over,  against  the  owners;  in  the 
same  manner  as  he  would  have,  if  they  had  previously  mortgaged 
the  ship.     lb. 

5.  (Inadequacy  of  the  ship  to  satisfy  the  bond.)  In  this  case,  the  value  of 
the  ship,  the  only  fund  out  of  which  payment  can  be  made,  fell  far 
short  of  a  fell  payment  of  the  amount  due  upon  the  bottomry  bond. 
But  this  is  the  misfortune  of  the  lender,  and  not  the  fault  of  the 
owners.  They  are  not  to  be  made  personally  responsible  for  the  act 
of  the  master,  because  the  fund  has  turned  out  to  be  inadequate  j 
since,  by  our  law,  he  had  no  authority  by  a  bottomry  bond  to  pledge 
the  ship,  and  also  the  personal  responsibility  of  the  owners.  The 
consequence  is,  that  the  loss,  ultra  the  amount  of  the  fund  pledged, 
must  be  borne  by  the  libellant    lb. 
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CASE. 

1.  (Declaration  for  fraudulent  representation.)  In  a  declaration  in  an 
action  on  the  case  for  a  fraudulent  representation,  by  means  of  which 
goods  are  sold  on  credit,  and  loss  ensues,  it  must  be  averred  that  the 
representation  was  made  with  the  intent  to  deceive  and  defraud,  or 
the  declaration  will  be  held  bad  even  after  verdict  Addxngton  v. 
JIUen,  11  Wendell,  374. 

12.  {Same.)  Where  it  is  alleged  that  the  defendant  induced  A  to  assist  B 
in  obtaining  goods  on  credit,  but  the  manner  of  such  inducement  is 
neglected  to  be  stated,  and  where  it  is  not  alleged,  but  only  appears 
by  implication,  that  the  assistance  rendered  was  the  recommendation 
of  B  as  worthy  of  credit,  the  declaration,  although  bad  on  general 
demurrer,  is  cured  by  a  verdict  for  the  plaintiff.  Per  Chancellor 
Walworth  and  Senators  Beardsley  and  Edmonds.  Contra.  —  Such 
declaration  is  bad  both  on  demurrer  and  after  verdict — per  Senator 
Tracy.     lb. 

3.  (Fraudulent  representation  to  get  credit.)  The  author  of  a  letter,  writ- 
ten with  the  fraudulent  intent  to  enable  a  person  to  obtain  goods  on 
credit,  is  answerable  to  the  party  injured,  if  goods  are  obtained  by 
means  of  such  letter  and  the  vendor  is  defrauded,  although  no  indi- 
vidual in  particular  was  had  in  view  at  the  time  of  the  writing  of  the 
letter;  but  whether,  if  the  intention  of  the  writer  was  to  defraud  a 
particular  individual,  and  the  letter  was  used  to  defraud  another,  an 
action  would  lie  —  quare.    Per  Chancellor  Walworth.    lb. 

4.  (Against  justice  of  the  peace  for  negligence.)  Unless  there  be  fraud 
or  an  evil  intent,  case  will  not  lie  against  a  justice  of  the  peace,  who 
by  negligence  or  carelessness,  gives  erroneous  information  as  to  the 
amount  of  a  judgment  rendered  by  him,  to  a  party  about  to  prosecute 
an  appeal,  by  means  whereof  the  appeal  is  lost.  Wickware  v.  Bryan, 
11  Wendell,  545. 

5.  (Against  stage-coach  owners.)  Where  A,  B  and  C  run  a  line  of  stage- 
coaches from  Utica  to  Rochester,  and  the  route  was  divided  between 
them  into  sections,  the  occupant  of  each  section  furnishing  his  own 
carriages  and  horses,  hiring  drivers  and  paying  the  expenses  of  his 
own  section ;  and  the  mOney  received  as  the  fare  of  passengers,  de- 
ducting therefrom  only  the  tolls  paid  at  turnpike  gates,  was  divided 
among  the  parties  in  proportion  to  the  number  of  miles  of  the  route 
run  by  each ;  and  an  injury  happened  to  a  third  person  through  the 
negligence  of  the  driver  of  the  coach  of  A ;  it  was  held,  that  a  joint 
action  on  the  case,  at  the  suit  of  the  party  injured,  lay  against  B  and 
C  as  well  as  A.    Bostivich  v.  Champion,  11  Wendell,  571. 

CERTIORARI. 

1.  (Seal.)  Where  a  certiorari  is  sued  out  to  remove  a  justice's  judg- 
ment into  the  common  pleas,  and  the  instrument  intended  as  a  bond, 
in  compliance  with  the  statute,  is  without  seals,  the  common  pleas, 
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on  an  offer  to  amend  by  affixing  seals,  should  permit  the  amendment 
to  be  made.    The  People  v.  Rensselaer  C.  P.,  11  Wendell,  174. 

2.  (Party.)  One  of  two  defendants  cannot  alone  sue  out  a  certiorari,  and 
the  writ  will  be  quashed,  unless  the  party  prosecuting  it  shows  that 
his  co-defendant  is  incapable  of  consenting  to  join,  or  is  absent  from 
the  state,  or  that  he  has  taken  measures  to  compel  him  to  join.  lb. 

CHANCERY. 

1.  (Revocation  of  a  wUl.  Feigned  issue.)  A  will  duly  executed,  de- 
stroyed in  the  lifetime  of  the  testator,  without  his  authority,  may  be 
established  upon  satisfactory  evidence  of  its  contents,  and  of  its  having 
been  so  destroyed ;  the  presumption  of  law  is  that  a  will  proved  to 
have  had  existence,  and  not  found  at  the  death  of  the  testator,  was 
destroyed  animo  revocandi,  but  a  party  seeking  to  establish  such  will 
may  repel  such  presumption,  and  show  that  it  was  improperly  de- 
stroyed ;  and  a  decretal  order  for  a  feigned  issue,  directing  an  inquiry 
as  to  the  revocation  of  such  will,  will  not  be  reversed,  although  it  also 
direct  an  inquiry  as  to  the  competency  of  the  testator  to  make  the 
will,  notwithstanding  that  in  relation  to  such  competency  there  is  no 
dispute.    Idley  v.  B&wen  and  others,  11  Wend.  227. 

2.  (Right  of  appeal.)  A  party  aggrieved  by  one  branch  of  a  decree, 
does  not  thereby  acquire  a  right  to  call  in  question  another  portion 
thereof,  which  has  no  bearing  or  effect  upon  his  rights  or  interests ; 
he  can  appeal  only  from  such  parts  of  the  decree  as  affect  him.  lb. 

3.  (Party.)  A  purchaser  under  contract,  who  enters  into  actual  posses- 
sion of  lands,  in  pursuance  of  the  terms  of  the  agreement,  makes  im- 
provements, &c.  should  be  made  a  party  to  a  bill  in  equity  filed  to 
avoid  the  title  of  his  vendor,  so  that  the  court  may  make  such  order 
in  the  premises  as  will  be  just  and  equitable  in  reference  to  the  rights 
of  all  concerned.  If  he  is  not  made  such  party,  and  a  decree  is  ob- 
tained avoiding  the  title  of  his  vendor  on  a  bill  filed  by  a  creditor  of 
the  grantor  of  the  vendor,  and  such  creditor  becomes  a  purchaser  of 
the  legal  estate  of  his  debtor  at  a  sheriff's  sale,  under  an  execution  on 
the  judgment  in  his  favor,  and  brings  ejectment  for  the  recovery  of 
the  land,  he  is  not  entitled  to  recover.  Parks  v.  Jackson,  11  Wendell, 
442. 

4.  (Interpleader.)  It  seems,  also,  that  the  purchaser  would  be  entitled  to 
file  a  bill  in  the  nature  of  a  bill  of  interpleader,  making  the  party  with 
whom  he  contracted,  or  his  assignee,  and  the  creditor  who  seeks  to 
avoid  the  title  of  the  assignee,  defendants,  and  praying  the  direction 
of  the  court  as  to  whom  the  purchase  money  shall  be  paid.    lb. 

CHANCERY  AND  CHANCERY  PRACTICE. 

1.  (Informality.)  A  bill  was  filed  in  the  circuit  court  of  the  district  of 
Columbia,  claiming  a  legacy  under  an  alleged  codicil  made  in  Paris, 
to  a  will  made  in  the  United  States.  The  testator  was  a  native  of 
Poland:  at  the  time  of  the  making  of  the  codicil  he  resided  in 
France ;  and  when  he  made  die  will,  to  which  the  instrument,  upon 


Digitized 


by  Google 


1835.J  Digest  of  Recent  Decisions.  139 

'which  the  legacy  was  claimed,  was  said  to  be  a  codicil,  be  was  in  the 
United  States.  He  went  to  Europe  soon  after  he  made  .the  will,  and 
many  years  afterwards  he  died  in  Switzerland.  The  bill  alleged  that 
the  instrument  on  which  the  legacy  was  claimed  had  been  duly 
proved  in  the  orphan's  court  of  Washington  county,  in  the  district  of 
Columbia,  where  the  administrator  with  the  will  annexed  resided. 
There  was  no  allegation  that  the  codicil  had  been  established  to  be  a 
valid  will  by  the  law  of  France,  the  place  of  the  domicil  of  the  tes- 
tator, where  the  same  was  made.  The  administrator  submitted  to 
the  court  whether  it  would  decree  the  payment  of  the  money  to  the 
complainant '  upon  an  instrument  made  under  the  circumstances,  and 
authenticated  in  the  manner  that  the  aforesaid  instrument  is,  and 
whether  the  said  instrument  shall  have  effect  to  revoke  or  alter  any 
part  of  said  testator's  will,  solemnly  executed  and  left  in  the  hands  of 
his  executors  in  this  country,'  &c.  &c.  By  the  court:  This  is  cer- 
tainly a  very  informal  and  loose  mode  of  putting  in  issue  (if  upon  the 
bill  such  a  question  can  be  tried)  the  validity  of  a  will  made  in  a 
foreign  country,  whose  laws  are  not  brought  before  the  court,  either 
by  averment  or  evidence.  The  answer  contained  an  allegation,  that 
certain  persons  residing  in  Europe  have  filed  a  bill  in  the  circuit 
court  of  the  district  of  Columbia,  against  him,  the  administrator 
claiming  a  large  portion  of  the  assets,  if  not  the  whole,  as  creditors 
or  mortgagees  of  the  testator ;  and  certain  persons,  also  residing  in 
Europe,  have  filed  another  bill  against  him  (it  was  probably  meant  in 
the  same  court),  claiming  the  whole  assets,  as  heirs  at  law  of  the 
testator,  and  therefore  as  distributees  of  the  said  assets.  None  of  the 
parties  to  either  of  these  latter  bills  are  made  parties  to  the  present 
bill.  By  the  court:  The  persons  claiming  as  heirs  of  the  testator, 
should  be  made  parties,  that  they  may  have  an  opportunity  to  contest 
the  plaintiff's  title,  as  the  real  parties  in  interest,  the  administrator 
being  but  a  mere  stake-holder.  The  heirs  and  legal  representatives 
of  the  testator  filed  a  bill  in  the  circuit  court,  claiming  from  the  ad- 
ministrator of  the  testator  with  the  will  annexed,  the  funds  which 
had  come  into  his  hands ;  which  bill  is  still  pending.  The  allega- 
tions in  the  bill  go  to  defeat  the  validity  of  the  will  made  in  the  United 
States,  and  also  assert  other  grounds  of  claim.  By  the  court :  All  the 
bills  ought,  if  possible,  to  be  brought  to  a  hearing  at  the  same  time  in 
the  circuit  court,  in  order  that  a  final  disposition  may,  at  the  same 
time,  be  made  of  all  the  questions  arising  in  all  of  them.  By  the  court  • 
If  the  intention  is  to  put  in  issue  (as  it  seems  to  be),  not  only  the 
construction  and  operation  of  the  testamentary  instrument  in  favor  of 
the  plaintiff,  but  its  validity  and  effect  as  a  wUl,  it  is  material  that  the 
law  of  France,  the  place  of  the  domicil  of  the  testator  at  the  time  of 
its  execution,  should  be  brought  before  the  court,  and  established  as 
a  matter  of  fact;  for  the  court  cannot  judicially  take  notice  of  foreign 
laws,  but  they  must  be  proved  by  proper  evidence.  The  present 
allegations  of  the  bill  and  answer  are  quite  too  loose  for  this  purpose ; 
and  they  should  be  amended  and  made  more  distinct  and  direct. 
Armstrong  v.  Lear,  8  Peters,  52. 
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2.  (Misjoinder  of  partus  in  a  bill.)  The  plaintiffs  united  sereialry  in  a 
suit,  claiming  the  return  of  money  paid  by  them  on  distinet  promis- 
sory notes  given  to  the  defendants.  They  are  several  contracts, 
having  no  connexion  with  each  other.  These  parties  cannot  join 
their  claims  in  the  same  bill.  Yeaton  et  al.  v.  Lenox  et  «tf.,  8  Peters, 
123. 

3.  (BUI  for  specific  performance  not  entertained  after  long  lapse  of  time.) 
In  1799  the  heir  of  the  vendor,  he  having  died,  obtained  a  complete 
title  to  the  land  by  patent,  and  the  vendee  did  not  die  until  seven  years 
after.  After  his  death,  in  1806,  no  step  was  taken  by  his  heirs  or 
devisees,  for  the  purpose  of  asserting  any  claim  to  a  performance  of 
the  contract  for  the  sale  of  the  land,  until  1819 ;  and  no  suit  was 
commenced,  until  1823.  In  the  mean  time,  the  property  has  mate- 
rially risen  in  value,  from  the  general  improvement  and  settlement  of 
the  country.  By  the  court :  The  objection  from  the  lapse  of  time,  is 
decisive.  Courts  of  equity  are  not  in  the  habit  of  entertaining  bills 
for  a  specific  performance,  after  a  considerable  lapse  of  time,  unless 
upon  very  special  circumstances.  Even  where  time  is  not  of  the 
essence  of  the  contract,  they  will  not  interfere,  where  there  have  been 
long  delay  and  laches  on  the  part  of  the  party  seeking  a  specific  per- 
formance. And  especially  will  they  not  interfere,  where  there  has, 
in  the  mean  time,  been  a  great  change  of  circumstances,  and  new 
interests  have  intervened.  In  the  present  case,  the  bill  is  brought 
after  a  lapse  of  twenty-nine  years.  Holt  and  Wife  v.  Rogers,  8  Peters, 
420. 

COMMON  LAW. 

(None,  of  the  United  States.)  There  can  be  no  common  law  of  the 
United  States.  The  federal  government  is  composed  of  twenty-four 
sovereign  and  independent  states,  each  of  which  may  have  its  local 
usages,  customs  and  common  law.  There  is  no  principle  which 
pervades  the  Union,  and  has  the  authority  of  law,  that  is  not  embodied 
in  the  constitution  or  laws  of  the  Union.  The  common  law  could 
be  made  a  part  of  our  system  by  legislative  adoption.  Wkeaton  and 
Donaldson  v.  Peters  and  Grigg,  8  Peters,  591. 

CONSTITUTIONALITY  OF  STATE  LAWS. 

(Retrospective  laws  passed  by  states.)  This  court  has  no  right  to  pro- 
nounce an  act  of  the  state  legislature  void,  as  contrary  to  the  consti- 
tion  of  the  United  States,  from  the  mere  fact  that  it  devests  antecedent 
vested  rights  of  property.  The  constitution  of  the  United  States  does 
not  prohibit  the  states  from  passing  retrospective  laws  generally ;  but 
only  ex  post  facto  laws.  It  has  been  solemnly  settled  by  this  court, 
that  the  phrase,  ex  post  facto  law,  is  not  applicable  to  civil  laws,  but 
to  penal  and  criminal  laws ;  which  punish  no  party  for  acts  antece- 
dently done  which  were  not  punishable  at  all,  or  not  punishable  to 
the  extent  or  in  the  manner  prescribed.  Ex  post  facto  laws  relate  to 
penal  and  criminal  proceedings  which  impose  punishments  or  for- 
feitures ;  and  not  to  civil  proceedings  which  affect  private  rights  re- 
trospectively.    Watson  v.  Mercer ',  8  Peters,  88. 


Digitized 


by  Google 


1835.]  Digest  of  Recent  Decisions.  141 

CONTRACT. 

1.'  (Conflict  of  laws,)  An  action  was  instituted  in  the  district  court  of 
the  United  States  for  the  western  district  of  Virginia,  on  a  promissory 
note  made  in  the  state  of  Kentucky,  and  the  defendants  pleaded  the 
statute  of  limitations  of  Virginia,  The  plaintiffs  replied,  that  by  the 
statute  of  limitations  of  Kentucky,  the  defendants  were  not  dis- 
charged. Held,  that  the  statute  of  limitations  of  Kentucky  is  not 
available  in  Virginia.    The  United  States  v.  Donnelly,  8  Peters,  361. 

2.  (Lease  as  long  as  a  farm  to  be  let)  Where  an  agreement  was  entered 
into  to  demise  a  farm  for  one  year,  and  then  followed  these  words: 
4  further,  the  said  party  of  the  second  part  is  to  have  the  said  farm  from 
year  to  year  as  long  as  the  said  farm  is  to  be  let,'  upon  bis  paying  to 
the  party  of  the  first  part  $145  annually,  in  advance,  or  giving  ample 
security  for  its  payment;  and  at  the  expiration  of  the  year,  the  tenant 
was  turned  out  of  possession  under  the  landlord  and  tenant  act,  for 
holding  over,  and  the  landlord  let  the  premises  to  a  third  person ;  it 
was  held,  that  the  tenant  was  entitled  to  sustain  an  action  for  the 
breach  of  the  covenant,  and  that  the  proceedings  had  against  him  for 
his  removal  from  the  farm  were  no  bar  to  the  action.  Walley  v. 
Radcliff,  11  Wendell,  22. 

3.  (  Warranty,)  Generally,  a  warranty  of  an  article  sold  should  be  made 
at  the  time  of  sale ;  but  if,  when  parties  first  are  in  treaty  respecting 
the  sale,  the  owner  offers  to  warrant  the  article,  the  warranty  will  be 
binding,  although  the  sale  does  not  take  place  until  some  days  after- 
wards.    Wilmot  v.  Hurd,  11  Wendell,  584. 

4.  [Demand)  Where  a  manufacturer  of  iron  ware  delivered  to  another 
manufacturer  of  the  same  article  a  quantity  of  ware,  upon  an  order  in 
these  words :  '  Will  you  lend  me,  until  my  furnace  gets  in  blast,  and 
let  me  pay  you  in  the  same  ware,  the  following  articles,  viz.'  &c ; 
and  afterwards  brought  his  action  to  recover  the  value  of  the  ware ; 
it  was  held,  that  to  entitle  him  to  sustain  his  action,  it  was  incumbent 
upoii  him  to  prove  a  demand  of  the  articles  to  be  returned.  Gilbert 
v.  Manchester  Iron  Manufacturing  Company,  11  Wendell,  625. 

5.  (Charter-party,  Declaration,)  Where  a  charter-party  was  entered 
into,  whereby  A  let  a  schooner  to  B  and  C,  for  the  transportation  of 
stone,  for  the  term  of  six  months,  the  affreighters  engaging  to  pay  for 
the  vessel  at  the  rate  of  $300  per  month,  for  six  months,  or  in  the 
same  proportion  for  whatever  time  she  might  be  employed,  and  at 
the  expiration  of  four  months  an  end  was  put  to  the  contract  by  a 
stipulation  between  the  owner  of  the  vessel  and  one  of  the  affreight- 
ers ;  it  was  held,  that  such  act  of  one  of  the  affreighters  was  obligatory 
upon  both;  that  a  pro  rata  compensation  was  recoverable  by  the 
owner  of  the  vessel,  under  a  special  count  upon  the  contract,  alleging 
the  employment  of  the  vessel  from  the  time  stipulated  in  the  contract 
until  the  day  when  it  was  by  mutual  consent  dissolved,  or  that  the 
compensation  might  be  claimed  under  a  general  count  of  indebitatus 
assumpsit.    Wheeler  v.  Curtis,  11  Wendell,  65a 
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6.  (Declaration.)  The  owner  being  bound,  by  the  terms  of  the  contract, 
to  keep  the  vessel  manned  and  in. good  repair  during  the  time,  &c. 
and  to  deduct  for  damages  While  detained  for  repairs,  &c. ;  it  was 
held,  that  there  might  have  been  a  recovery  under  the  count  of  in- 
debitatus assumpsit  for  freight  due  and  payable  for  the  transportation 
of  the  stone,  and  that  the  plaintiff  was  not  bound  to  resort  to  a  count 
of  indebitatus  assumpsit  for  the  hire  of  the  vessel,  &c.    Jb. 

COPYRIGHT. 

1.  (How  asserted  in  England  since  St.  8  Anne.)  From  the  authorities 
cited  in  the  opinion  of  the  court,  and  others  which  might  be  referred 
to,  the  law  appears  to  be  well  settled  in  England,  that,  since  the 
statute  of  8  Anne,  the  literary  property  of  an  author  in  his  works  can 
only  be  asserted  under  the  statute;  and  that  notwithstanding  the 
opinion  of  a  majority  of  the  judges  in  the  great  case  of  Miller  v.  Tay- 
lor was  in  favor  of  the  common  law  right  before  the  statute,  it  is  still 
considered  in  England  as  a  question  by  no  means  free  from  doubt. 
JFheaton  and  Donaldson  v.  Peters  and  Grigg,  8  Peters,  591. 

2.  (Rigid  of  an  author  and  of  an  inventor.)  In  what  respect  does  the 
right  of  an  author  differ  from  that  of  an  individual  who  has  invented 
a  most  useful  and  valuable  machine  ?  In  the  production  of  this,  his 
mind  has  been  as  intensely  engaged,  as  long  and  perhaps  as  usefully 
to  the  public,  as  any  distinguished  author  in  the  composition  of  his 
book.  The  result  of  their  labors  may  be  equally  beneficial  to  society ; 
and  in  their  respective  spheres,  they  may  be  alike  distinguished  for 
mental  vigor.  Does  the  common  law  give  a  perpetual  right  to  the 
author,  and  withhold  it  from  the  inventor  ?  And  yet  it  has  never 
been  pretended  that  the  latter  could  hold,  by#the  common  law,  any 
property  in  his  invention,  after  he  shall  have  sold  it  publicly.  It 
would  seem,  therefore,  that  the  existence  of  a  principle  which  ope- 
rates so  unequally,  may  well  be  doubted.  This  is  not  a  characteristic 
of  the  common  law.  It  is  said  to  be  founded  on  principles  of  justice, 
and  that  all  its  rules  must  conform  to  sound  reason.    lb. 

3.  (Statutory  prerequisites  to  a  copyright.)  The  acts  required  by  the 
laws  of  the  United  States,  to  be  done  by  an  author  to  secure  his  copy- 
right, are  in  the  order  in  which  they  must  naturally  transpire.  First, 
the  title  of  the  book  is  to  be  deposited  with  the  clerk,  and  the  record 
he  makes  must  be  inserted  in  the  first  or  second  page ;  then  the  public 
notice  in  the  newspapers  is  to  be  given ;  and  within  six  months  after  ike 
publication  of  the  book,  a  copy  must  be  deposited  in  the  department  of 
state.    lb. 

4.  (Pre-requisites.)  The  security  of  a  copyright  to  an  author,  by  the  acts 
of  congress,  is  not  a  technical  grant  of  precedent  and  subsequent  con- 
ditions. All  the  conditions  are  important :  the  law  requires  them  to 
be  performed,  and  consequently,  their  performance  is  essential  to  a 
perfect  title.  On  the  performance  of  a  part  of  them,  the  right  vests ; 
and  this  was  essential  to  its  protection  under  the  statute :  but  other 
acts  are  to  be  done,  unless  congress  have  legislated  in  vain,  to  render 
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this  right  perfect  The  notice  could  not  be  published  until  after  the 
entry  with  the  clerk ;  nor  could  the  book  be  deposited  with  the  sec- 
retary of  state  until  it  was  published.  But  they  are  acts  not  less  im- 
portant than  those  which  are  required  to  be  done  previously.  They 
form  a  part  of  the  title ;  and  until  they  are  performed  the  title  is  not 
perfect    lb. 

5.  (Delivery  by  reporter  of  {he  supreme  court,  of  eighty  copies,  &fc.)  The 
acts  of  congress  authorizing  die  appointment  of  a  reporter  of  the  de- 
cisions of  the  supreme  court  of  the  United  States,  require  the  delivery 
of  eighty  copies  of  each  volume  of  the  reports  to  the  department  of 
state.  The  delivery  of  these  copies  does  not  exonerate  the  reporter 
from  the  deposite  of  a  copy  in  the  department  of  state,  required  under 
the  copyright  act  of  congress  of  1790.  The  eighty  copies  delivered 
under  the  reporter's  act,  are  delivered  for  a  different  purpose,  and 
cannot  excuse  the  deposite  of  one  volume  as  especially  required  by 
the  copyright  acts.    lb. 

6.  (JVb  copyright  in  the  decisions  of  the  supreme  court.)  No  reporter  of 
the  decisions  of  the  supreme  court  has,  nor  can  he  have,  any  copy- 
right in  the  written  opinions  delivered  by  the  court :  and  the  judges 
of  the  court  cannot  confer  on  any  reporter  any  such  right    lb. 

CORPORATION. 

(Dissolution.)  A  corporation,  by  the  very  terms  and  nature  of  its 
.  political  existence,  is  subject  to  dissolution,  by  a  surrender  of  its 
corporate  franchises,  and  by  &  forfeiture  of  them  for  wilful  misuser 
and  nonuser.  Every  creditor  must  be  presumed  to  understand  the 
nature  and  incidents  of  such  a  body  politic,  and  to  contract  with 
reference  to  them.  And  it  would  be  a  doctrine  new  in  the  law,  that 
the  existence  of  a  private  contract  of  the  corporation  should  force 
upon  it  a  perpetuity  of  existence  contrary  to  public  policy,  and  the 
nature  and  objects  of  its  charter.  Mumma  v.  The  Potomac  Company, 
8  Peters,  281. 

COVENANT. 

1.  (Parol  discharge.)  Whether  the  performance  of  covenants  contained 
in  a  sealed  instrument  can  be  discharged  by  parol — qucere.  Barnard 
v.  Darling,  11  Wendell,  28. 

2.  (Dependent  covenants.)  Where  A  sold  a  newspaper  establishment  to 
B,  and  covenanted  with  him  that  while  he  continued  the  publisher  or 
proprietor  of  a  paper  in  the  place  where  the  establishment  was  situ- 
ated, that  he  (A)  would  not  publish,  or  aid,  or  be  accessary  to  the 
printing  or  publishing  of  a  paper  in  the  same  place,  and  bound  him- 
self in  the  sum  of  $3000  as  liquidated  damages ;  and  in  the  same 
instrument  B  covenanted  to  pay  A  the  sum  of  $3500,  in  considera- 
tion of  the  conveyance  of  the  establishment ;  it  was  held,  in  an  action 
by  B  against  A  for  a  breach  of  the  above  covenant,  that  the  covenants 
of  the  parties  were  dependent,  and  that  to  entitle  the  plaintiff  to  sustain 
his  action,  he  was  bound  to  aver  performance  of  the  covenant  on  his 
part.    Dakin  v.  Williams,  11  Wendell,  67. 


Digitized 


by  Google 


144  Digest  of  Recent  Decisions.  (Jan, 

CRIMINAL  LAW. 

1.  (Obtaining  a  note  by  false  pretences.)  In  an  indictment  under  ,the 
statute  for  obtaining  by  false  pretences  the  signature  of  a  person  to  a 
written  instrument,  it  is  not  necessary  to  charge  loss  or  prejudice  to 
have  been  sustaiued  by  the  prosecutor ;  the  offence  is  complete  when 
the  signature  is  obtained  by  false  pretences,  with  intent  to  cheat  or 
defraud;  and  it  is  not  essential  that  actual  loss  or  injury  should  be 
sustained.    The  People  v.  Genvng,  11  Wendell,  18. 

2.  (Larceny.)  A  foreigner,  committing  larceny  abroad,  coming  into  thii 
state  and  bringing  the  stolen  property  with  him,  may  be  indicted, 
convicted  and  punished  in  the  same  manner  as  if  the  larceny  had 
originally  been  committed  here.  The  People  v.  Burke,  11  Wendell, 
129. 

3.  (Obtaining  goods  by  false  pretences.)  The  statute  against  obtaining 
goods  by  false  pretences  extends  to  every  case  where  a  party  has  ob- 
tained money  or  goods  by  falsely  representing  himself  to  be  in  a  situ- 
ation in  which  he  is  not,  or  by  falsely  representing  any  occurrence 
that  has  not  happened,  and  to  which  representations  persons  of  ordi- 
nary caution  may  give  credit  The  People  v.  Haynes,  11  Wendell, 
557. 

4.  (Obtaining  goods  by  false  pretences.)  It  is  not  necessary  to  a  convic- 
tion, that  the  pretences  proved  to  be  false  should  be  the  sole  or  only 
inducement  to  the  credit  or  delivery  of  the  property ;  it  is  enough  if 
they  had  so  material  an  effect  in  procuring  the  credit  or  inducing  a 
delivery  of  the  property,  that  without  their  influence  upon  the  mind 
of  the  party  defrauded,  he  would  not  have  given  the  credit  or  parted 
with  the  property.    lb. 

5.  (Obtaining  goods  by  false  pretences.)  Where,  after  goods  were  bought 
of  a  mercantile  firm,  put  up  in  a  box  directed  to  the  purchaser  at  his 
residence,  and  by  his  direction  sent  on  board  of  a  steamboat,  the  ven- 
dors having  become  alarmed  as  to  the  credit  of  the  purchaser,  deter- 
mined to-reclaim  the  goods,  and  told  the  purchaser  that  they  could 
not  deliver  them,  as  they  had  heard  that  he  had  had  a  note  protested ; 
and  the  purchaser  thereupon  made  representations  as  to  his  pecuniary 
situation,  which  induced  the  vendors  to  deliver  to  him  the  receipt  for 
the  goods  given  by  the  master  of  the  steamboat,  to  give  him  an  in- 
voice of  the  goods,  and  to  take  his  note  for  the  purchase  money ;  it 
was  held,  on  an  indictment  against  the  purchaser  for  obtaining  the 
goods  by  false  pretences,  that  the  transmission  of  the  goods  to  the 
steamboat,  previous  to  the  representations  of  the  purchaser  alleged 
in  the  indictment  as  false  pretences,  was  not  such  a  delivery  of  them 
as  to  disprove  the  allegation  in  the  indictment,  that  they  were  deliver- 
ed to  the  purchaser  upon  the  faith  of  the  false  pretences.    lb. 

DEED. 

(Reservation.  Exception.)  An  exception  in  a  grant  of  lands,  in  these 
words:  'excepting  and  reserving  out  of  the  said  piece  of  land  so 
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much  as  is  necessary  for  the  use  of  a  grist-mill,  on  the  east  side  of  the 
road  at  the  west  end  of  the  saw-mill  dam,'  is  a  good  exception ;  but 
until  the  grantor  or  his  assigns  exercises  the  right  reserved,  and  builds 
the  mill,  it  is  inoperative,  and  the  whole  premises  vest  in  the  grantee, 
who  may  maintain  trespass  against  a  stranger,  or  even  against  the 
grantor  or  his  assigns,  for  an  entry  on  the  land  for  any  purpose  other 
than  that  specified  in  the  reservation.  Dygert  v.  Matthews,  11  Wen- 
dell, 35. 

13EVISE. 

(Construction.)  William  King,  in  his  will,  made  the  following  devise: 
*  In  case  of  having  no  children,  I  then  leave  and  bequeath  all  my  real 
estate,  at  the  death  of  my  wife,  to  William  King  (the  appellant,)  son 
of  my  brother  James  King,  on  condition  of  his  marrying  a  daughter 
of  William  Trigg,  and  ray  niece  Rachel  his  wife,  lately  Rachel 
Finlay,  in  trust  for  the  eldest  son  or  issue  of  said  marriage ;  and  in 
case  such  marriage  should  not  take  place,  1  leave  and  bequeath  said 
estate  to  any  child,  giving  preference  to  age,  of  said  William  and 
Rachel  Trigg,  that  will  marry  a  child  of  my  brother  James  King,  or 
of  sister  Elizabeth  wjfe  of  John  Mitchell,  and  to  their  issue.'  Upon 
the  construction  of  the  terms  of  this  clause,  it  was  decided  by  this 
court,  in  3  Peters's  Rep.  346,  that  William  King,  the  devisee,  took  the 
estate  upon  a  condition  subsequent,  and  that  it  vested  in  him  (so  far  as 
not  otherwise  expressly  disposed  of  by  the  will,)  immediately  upon  the 
death  of  the  testator.  William  Trigg  having  died,  without  ever  having 
had  any  daughter  born  of  his  wife  Rachel,  the  condition  became  im- 
possible. All  the  children  of  William  Trigg  and  Rachel  his  wife,  and 
of  James  King  and  Elizabeth  Mitchell,  are  married  to  other  persons : 
and  there  has  been  no  marriage  between  any  of  them,  by  which  the 
devise  over,  upon  the  default  of  marriage  of  William  King  (the  de- 
visee) with  a  daughter  of  the  Triggs,  would  take  effect  The  case 
was  again  brought  before  the  court,  on  an  appeal  by  William  King, 
in  whom  it  had  been  decided  the  estate  devised  was  vested  in  trust ; 
and  the  court  held,  that  William  King  did  not  take  a  beneficial  estate 
in  fee  in  the  premises,  but  a  resulting  trust  for  the  hen's  at  law  of  the 
testator.  By  the  court  j  There  is  no  doubt,  that  the  words  *  in  trust,'  in 
a  will,  may  be  construed  to  create  a  use,  if  the  intention  of  the  testa- 
tor, or  the  nature  of  the  devise  requires  it  But  the  ordinary  sense  of 
the  term  is  descriptive  of  a  fiduciary  estate  or  technical  trust ;  and 
this  sense  ought  to  be  retained  until  the  other  sense  is  clearly  estab- 
lished to  be  that  intended  by  the  testator.  In  the  present  case,  there 
are  strong  reasons  for  construing  the  words  to  be  a  technical  trust 
The  devise  looked  to  the  issue  of  a  person  not  then  in  being,  and,  of 
course,  if  such  issue,  should  come  in  esse,  a  long  minority  must 
follow.  During  this  period,  it  was  an  object  with  the  testator  to  up- 
hold the  estate  in  the  fether  for  the  benefit  of  his  issue ;  and  this  could 
better  be  accomplished  by  him,  as  a  trustee,  than  as  a  guardian.  If 
the  estate  to  the  issue  were  a  use,  it  would  vest  the  legal  estate  in 
them,  as  soon  as  they  came  in  esse ;  and,  if  the  first  born  children 
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should  be  daughters,  it  would  vest  in  them,  subject  to  be  divested  by 
the  subsequent  birth  of  a  sou.  A  trust  estate  would  far  better  provide 
for  first  contingencies,  than  a  legal  estate.  There  is  then  no  reason 
for  deflecting  the  words  from  their  ordinary  meaning.  King  v. 
Mitchell  etaL,S  Peters,  326. 

DOWER. 

(Dos  de  dotei)  A  widow  is  entitled  to  dower  in  lands,  whereof  her  hus- 
band died  seized,  notwithstanding  that  dower  hath  before  been  as- 
signed in  the  same  lands,  to  the  widow  of  the  husband's  father ;  the 
only  effect  of  the  previous  assignment  of  dower  is  to  reduce  the  ex- 
tent of  the  recovery,  as  thus:  if  the  estate  originally  consisted  of  nine 
acres,  the  widow  of  the  father  is  endowed  of  three  acres,  and  the 
widow  of  the  son  of  two  acres ;  and  on  the  death  of  the  widow  of  the 
father,  the  widow  of  the  son  becomes  entitled  to  one  third  of  the  three 
acres  originally  assigned  to  the  widow  of  the  father.  Bear  v.  Snyder, 
11  Wendell,  592. 

DUTIES  ON  MERCHANDISE. 

(Meaning  of  term  « merchandise.''  The  denomination  of  merchandise, 
subject  to  the  payment  of  duties,  is  to  be  understood  in  a  commercial 
sense,  although  it  may  not  be  scientifically  correct.  All  klws  regu- 
lating the  payment  of  duties  are  for  practical  application  to  com- 
mercial operations,  and  are  to  be  understood  in  a  commercial  sense. 
And  it  is  to  be  presumed,  that  congress  so  used  and  intended  them  to 
be  understood.     United  States  v.  112  Casks  of  Sugar,  8  Peters,  277. 

EJECTMENT. 

1.  (Count  on  demise,)  The  declaration  in  ejectment  was  dated  on  the 
22d  of  May,  1831,  and  the  judgment  was  rendered  on  the  14th  of 
January,  1832.  The  plaintiff  in  ejectment  counted  on  a  demise  made 
by  Amos  Binney,  on  the  1st  day  of  January,  1828.  His  title,  as  shown 
in  the  abstract,  commenced  on  the  17th  of  May,  1828,  which  is  subse- 
quent to  the  demise  on  which  the  plaintiff  counted.  By  the  court: 
Though  the  demise  is  a  fiction,  the  plaintiff  must  count  on  one,  which, 
if  real,  would  support  his  action.  Lessee  of  Binney  v.  The  Chesapeake 
and  Ohio  Canal  Company,  8  Peters,  214. 

2.  (Second  execution  before  return  day  of  the  first.)  Where,  in  ejectment, 
a  writ  of  habere  facias  possessionem  has  been  executed  by  putting  the 
plaintiff  into  possession  of  the  premises  claimed,  and  the  plaintiff  is 
subsequently  dispossessed  by  a  person  claiming  under  the  defendant's 
title,  an  alias  will  be  awarded  where  there  is  no  pretence  of  collusion 
between  the  plaintiff  and  defendant  as  to  the  judgment,  although  the 
return  day  of  the  habere  facias  has  not  arrived.  Jackson  v.  Haidey, 
11  Wendell,  182. 

3.  (Verdict  for  apart  of  the  quantity  of  interest  claimed.)  A  verdict  may 
be  for  a  part  of  the  premises  claimed,  and  this  rule  applies  as  well  to 
(he  quantity  of  interest,  as  to  the  extent  of  the  premises  in  question ;  a 
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verdict  for  the  whole  of  the  premises  claimed,  when  the  plaintiff  is 
entitled  to  only  a  part  thereof,  will  not  be  set  aside,  but  will  be  amend- 
ed according  to  the  right  of  the  case.    lb. 
ERROR. 

1.  (What  evidence  is  presumed  to  have  been  given,  in  ease  of  motion  in 
arrest  of  judgment.)  The  facts,  which  will  after  verdict  be  presumed 
to  have  been  proved  are  those  which,  though  entirely  omitted  to  be 
stated  in  the  declaration,  are  so  connected  with  the  facts  alleged,  that 
the  facts  alleged  cannot  be  proved  without  proving  those  omitted ; 
but  the  total  omission  in  the  declaration  of  a  material  fact,  not  neces- 
sarily connected  with  the  facts  alleged,  is  not  aided  by  the  verdict 
Per  Senator  Tract.    Addington  v.  Men,  11  Wendell,  374. 

2.  (Misnomer.)  The  omission  of  the  addition  of  junior,  to  the  name  of 
the  defendant  in  the  writ  of  error,  is  no  case  of  quashing  the  writ, 
where  there  is  any  other  descriptio  personal  by  which  the  real  party 
can  be  ascertained.    Fetor  v.  Heath,  11  Wendell,  477. 

ERROR  AND  WRIT  OF  ERROR. 

(Dismissed  for  irregularity.)  A  writ  of  error  brought  in  the  name  of 
*  Mary  Deneale  and  others ;  *  dismissed  for  irregularity.  A  new  one^ 
in  due  form  may  be  brought  Deneale  and  others  v.  Stump's  executors, 
8  Peters,  52a 

EVIDENCE. 

1.  (Collateral  fact.)  Upon  the  question  of  the  fraudulent  conduct  of 
a  third  person  in  covering  up  the  property  of  a  debtor  and  placing  it 
beyond  the  reach  of  his  creditors,  evidence  is  admissible  of  other  and 
cotemporaneous  instances  or  transactions  in  relation  to  other  portions 
of  the  debtor's  property,  in  which  the  title  was  nominally  in  such 
third  person,  but  the  sale  actually  made  by  the  debtor,  and  the  con- 
sideration received  by  him.    Benham  v.  Cory,  11  Wendell,  83. 

SJ.  (Handwriting  of  witness.)  A  sealed  instrument,  attested  by  a  subscrib- 
ing witness,  may  be  proved  by  proving  the  handwriting  of  the  wit- 
ness, if  his  absence  be  accounted  for,  as  that  he  is  dead,  or  cannot  be 
found  after  diligent  inquiry,  or  resides  beyond  the  reach  of  the  pro- 
cess of  the  court.    M'Pherson  v.  Rathbone,  11  Wendell,  96. 

3.  (Handwriting  of  party.)  If  the  handwriting  of  the  witness  cannot 
be  proved,  and  an  ineffectual  effort  to  prove  it  by  the  brother  of  the 
witness  is  sufficient  evidence  of  such  inability,  the  instrument  may  be 
proved  by  proving  the  handwriting  of  the  party,     lb. 

4.  (Handwriting  of  party.)  Where  there  is  a  subscribing  witness  to  a 
sealed  instrument,  to  justify  evidence  of  the  handwriting  of  the  party, 
it  is  necessary  not  only  to  show,  that  on  diligent  search  the  witness 
cannot  be  found,  but  a  bona  fide  attempt  should  be  made  to  prove  the 
handwriting  of  the  witness.    PeUetreau  v.  Jackson,  11  Wendell,  110. 

5.  (Parol  evidence  to  control  deed.)  A  sheriff's  deed,  conveying*  several 
parcels  of  land,  by  virtue  of  several  executions,  (specially  set  forth,)  and 
a  sale  had  thereon,  when  set  up  by  way  of  defence  against  a  recovery 

,     in  an  action  of  ejectment,  cannot  be  attacked  by  parol  proof,  that  a 
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portion  of  the  premises  conveyed  by  the  deed  was  sold  under  onhf 
one  of  the  executions  specified  in  the  deed ;  or  in  other  words,  the  fitct 
averred  in  the  deed,  that  the  premises  conveyed,  were  sold  under  a& 
the  executions,  cannot  be  contradicted  by  parol  proof,  that  a  portion 
of  the  premises  were  sold  under  only  one  of  the  executions.  Jackson 
v.  Roberts's  Executors,  11  WendeU,  422. 

6.  (Parol  evidence  as  to  deed.)  The  order  in  which  premises  are  enu- 
merated in  a  sheriff's  deed,  is  not  evidence  that  the  premises  were 
sold  in  that  order.    lb. 

?.  ( Use  of  memoranda  by  witness.)  A  witness  may  in  court  inspect 
memoranda  to  refresh  his  memory ;  provided,  that  after  so  doing,  he 
distinctly  recollects  the  facta  to  which  he  is  called  to  testify,  indepen- 
dent of  the  memoranda  or  documents  examined  by  him.  Fetter  v. 
Heath,  11  WendeU,  477. 

8.  (Use  of  memoranda  by  witness.)  R  seems,  that  as  to  dates,  numbers, 
quantities  and  sums,  a  witness,  before  testifying,  may  have  recourse 
to  written  memoranda  known  to  him  to  be  correct,  to  enable  him  to 
speak  with  certainty.    lb. 

9.  (Parol  declarations  of  party  to  a  deed  to  prove  it  fraudulent.)  The 
parol  declarations  of  a  party,  showing  a  deed  of  real  estate  held  by 
him  to  be  void  for  fraud,  are  admissible  in  evidence  in  an  action  of 
ejectment  against  his  tenant,  where  such  declarations  are  made  while 
in  possession  of  the  property,  although  subsequently  and  previous  to 
the  trial  of  the  ejectment  suit,  the  grantor  of  such  party  has  assigned 
to  a  creditor  the  mortgage  received  by  him  as  the  pretended  consid- 
eration of  the  grant,  and  the  grantee  has  authorized  the  creditor  to 
receive  the  rents  from  the  tenant  of  the  mortgaged  premises.  Jackson 
v.  Myers,  11  WendeU,  53a 

10.  (Book  account.)  In  a  suit  by  a  mechanic  for  work  done  in  the  line 
of  his  business,  after  proof  of  one  or  two  items  of  his  account,  the 
production  of  his  books  of  account,  with  proof  that  he  keeps  honest 
and  fair  books,  is  competent  evidence.  Linnett  v.  Sutherland,  11 
WendeU,  568. 

11.  (Execution  of  a  will.)  Where  a  witness  testified,  that  she  was  called 
upon  to  witness  the  execution  of  a  will,  that  the  testator  signed  it  in 
the  presence  of  herself,  her  husband  and  a  third  person,  that  she  and 
her  husband  witnessed  it,  but  that  she  did  not  recollect  that  the 
other  person  signed  his  name  as  a  witness,  it  was  held,  in  the  case  of  a 
lost  will,  thirty-six  years  old,  that  the  evidence  was  competent  to  sub- 
mit to  the  jury,  and  that  it  would  authorize  the  finding  of  the  due 
execution  of  the  will.    Fetheiiy  v.  Waggoner,  11  Wendell,  599. 

12.  (Lost  will.  Admissions.)  In  an  action  of  ejectment,  in  which  the 
plaintiff  derives  title  from  his  maternal  grandfather,  and  which  is 
brought  subsequent  to  the  death  of  his  father  and  mother,  admissions 
made  by  the  father  and  mother  during  their  life  time,  as  to  the  exist- 
ence and  loss  of  a  will,  alleged  to  have  been  executed  by  the  grand- 
father, may  properly  be  received  in  evidence.    lb. 
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13.  Contents  of  notice.)  Where  notice  before  suit  brought  is  the  founda- 
tion of  the  action,  petrol  evidence  of  its  contents  cannot  be  given,  until 
all  proper  measures  hare,  been  fruitlessly  taken  to  produce  it ;  but 
when  the  notice  relates  merely  to  some  collateral  fact,  parol  evidence 
of  its  contents  is  admissible.  M'Faddcn  v.  Kingsbury,  1 1 W  endell,  667. 

EXECUTORS  AND  ADMINISTRATORS. 

{Demands  in  other  states.)  An  administrator  here  is  bound  to  take 
measures  for  the  collection  of  a  demand  due  the  estate  he  represents 
from  a  debtor  residing  in  an  adjoining  state,  either  by  obtaining  him- 
self or  employing  an  agent  there  to  obtain  letters  of  administration, 
and  instituting  proceedings  by  virtue  thereof.  Shultz  v.  Pulver,  11 
Wendell,  361. 

FALSE  IMPRISONMENT. 

(  On  void  process.)  False  imprisonment  lies  for  an  arrest  under  voidable 
process,  set  aside  by  the  court  as  irregularly  issued.  Chapman  v.  Dy~ 
ettand  others,  11  Wendell,  31. 

FOREIGN  JUDGMENT. 

(By  Spanish  tribunal,  after  cession  of  Louisiana  to  United  States.)  An 
adjudication  made  by  a  Spanish  tribunal  in  Louisiana,  is  not  void 

•  because  it  was  made  after  the  cession  of  the  country  to  the  United 
States ;  for  it  is  historically  known,  that  the  actual  possession  of  the 
country  was  not  surrendered  until  some'  time  after  the  proceedings 
and  adjudication  in  the  case  took  place.  It  was  the  judgment,  there- 
fore, of  a  competent  Spanish  tribunal,  having  jurisdiction  of  the  case, 
and  rendered  whilst  the  country,  though  ceded,  was,  de  facto,  in  the 
possession  of  Spain,  and  subject  to  Spanish  laws.  Such  judgments, 
so  far  as  they  affect  the  private  rights  of  the  parties  thereto,  must  be 
deemed  valid.    Keene  v.  M'Donough,  8  Peters,  308. 

FRAUDS,  STATUTE  OF  FRAUDS,  AND  FRAUDULENT  CON- 
VEYANCES. 

L  (Assignment  for  benefit  of  creditors.)  A  debtor  in  failing  circumstances 
may  prefer  one  creditor  or  set  of  creditors  by  assigning  his  property 
for  their  benefit,  in  exclusion  of  his  other  creditors,  provided  that  he 
devote  the  whole  of  the  property  assigned  to  the  payment  of  his  just 
debts;  that  the  assignment  be  absolute  and  unconditional;  that  it 
contain  no  reservation  or  condition  for  his  benefit;  and  does  not 
extort  from  the  fears  or  apprehensions  of  his  creditors  an  absolute 
discharge  as  a  consideration  for  a  partial  dividend.  Grover  v.  Wake- 
man,  11  Wendell,  187. 

2.  (Same.)  An  assignment,  therefore,  containing  a  provision  making  a 
preference  to  certain  creditors  in  the  distribution  of  the  assigned  pro- 
perty, to  depend  upon  the  execution  by  them  of  a  release  to  the  debtor 
of  all  claims  against  him,  is  void ;  and  being  void  in  part  as  against 
creditors,  it  is  void  in  toto,  notwithstanding  the  denial  of  the  intent  to 
defraud  contained  in  an  answer  to  a  bill  in  chancery  filed  to  avoid 
the  assignment    lb. 

3.  \Same.)    Whether  a  provision  in  such  assignment  giving  power  to 
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the  assignees,  to  compound  with  any  or  all  of  the  creditors,  in  audi 
manner  and  upon  such  terms  as  they  t  shall  deem  proper,  avoids* 
the  assignment — quart,    lb. 

4.  (Same.)  Whether  the  assignment  of  the  property  of  a.  firm  by  the 
copartners,  for  the  payment  of  the  individual  debt  of  one  of  the  part- 
ners, can  be  sustained — quart,    lb, 

5.  (Same.)  If  a  party  relies  upon  facts  and  circumstances  not  per  ae 
conclusive  evidence  of  fraud,  he  must  put  in  a  replication  and  give 
his  opponent  an  opportunity  to  produce  proof  in  explanation  of  die 
facts  casting  suspicion  on  the  transaction.    lb. 

6.  (Same.)  The  assignment  by  an  insolvent  debtor  to  his  son,  in  trust, 
for  the  payment  of  debts,  giving  preference  to  certain  creditors,  of  a 
foundry  establishment,  with  the  furnaces,  machinery  and  tools  apper- 
taining thereto,  the  trustee  to  carry  on  the  business,  to  sell  the  manu- 
factured articles,  to  work  up  and  sell  the  unmanufactured  articles, 
and  generally  to  dispose  of  the  assigned  property  as  soon  as  the . 
same  can  conveniently  and  judiciously  be  done,  applying  the  pro- 
ceeds to  the  payment  of  debts ;  and  the  subsequent  use  of  the  pro- 
perty and  prosecution  of  the  business  in  the  same  place,  under  the 
same  name,  and  by  the  same  persons,  except  the  assignor,  as  before 
the  assignment ;  and  the  fact  that  the  assignment  was  unaccompanied 
with  any  schedule  of  the  property  assigned,  or  a  list  of  the  creditors 
to  be  paid  —  are  not  such  indicia  of  fraud  as  will  justify  a  court  of 
equity  to  pronounce  the  assignment  void,  where  the  case  is  submitted 
on  bill  and  answer,  in  the  latter  of  which  the  fraudulent  intent  is 
denied.    lb. 

7.  (Same.)  Sureties,  liable  on  existing  or  even  future  responsibilities  for 
a  failing  debtor,  are  as  much  entitled  to  indemnity  and  preference  by 
an  assignment  of  the  debtor's  property,  as  creditors  in  the  more  strict 
sense  of  that  term.    lb. 

8.  (Same.)  A  trustee  to  whom  property  is  conveyed  by  a  deed  of 
assignment,  and  who  accepts  the  trust  by  taking  possession  of  the 
property,  may  be  compelled  to  perform  the  trusts,  although  he  be  not 
a  party  to  the  deed,  and  has  entered  into  no  covenant  in  respect 
thereof.    lb. 

9.  (Same.)  Since  the  revised  -statutes,  an  assignment  by  a  debtor  to  a 
stranger,  actually  delivered  and  accepted,  of  all  the  real  estate  of  the 
debtor,  in  trusty  for  the  payment  of  debts,  is  good  and  valid  as  a  grant, 
although  there  be  no  express  consideration  to  support  it ;  so  also  it  is 
operative  as  an  express  trust,  and  vests  the  whole  estate  in  the  as- 
signee, subject  only  to  the  trusts  declared ;  and  it  is  not  necessary  to 
its  validity  that  a  creditor  should  be  a  party  to  the  conveyance,  or 

*  signify  his  assent  thereto.   lb. 

10.  (Same.)  If  the  conveyance  be  directly  to  the  creditors,  their  assent 
must  be  shown ;  but  if  it  be  to  a  trustee  for  the  benefit  of  the  credit- 
ors, the  legal  estate  or  title  to  the  property  passes  without  their 
assent — but  to  give  effect  to  such  conveyance,  it  must  be  made  with 
the  knowledge  and  privity  of  the  trustee  or  of  the  creditors.    lb. 


Digitized 


by  Google 


1835.]  Digest  of  Recent  Decisions.  151 

11.  (Same.)  A  creditor  is  not  entitled  to  a  decree  for  an  account  against 
a  trustee,  where  his  bill  is  framed  with  the  single  view  of  setting 
aside  the  deed  of  assignment  under  which  the  trustee  holds,  and  of 
obtaining  satisfaction  of  his  judgment.    lb. 

12.  (Surrender  of  a  lease.)  A  surrender  of  a  lease  for  a  term  of  years  is 
not  good  within  the  statute  of  frauds,  unless  it  be  by  deed  or  note  in 
writing,  signed  by  the  party ;  the  cancelling  and  destroying  of  the 
lease  by  the  agreement  of  the  parties  will  not  operate  to  divest  the 
interest  of  the  lessee.    Rowan  v.  Lytic,  11  Wendell,  616. 

13.  (Purchaser  without  notice.)  It  seems,  that  the  principle  that  a  pur- 
chaser for  valuable  consideration  without  notice  is  protected  in 
certain  cases  where  the  title  of  his  grantor  is  defeasible  on  the  ground 
of  fraud,  is  not  applicable  when  the  estate  is  taken  in  security  or  in 
discharge  of  an  antecedent  debt    Jackson  v.  Myers,  11  Wendell,  533. 

HUSBAND  AND  WIFE. 

1.  (Necessaries  supplied  to  w\fe.)  A  husband,  living  separate  from  his 
wife  and  child,  is  bound  to  supply  them  with  necessaries  suitable  to 
their  condition  in  life,  and  his  omission  to  do  so,  furnishes  them  with 
a  general  credit  to  that  extent.    Kimball  v.  Keyes,  11  Wendell,  3a 

2.  (Same.)  But  the  husband  and  parent  has  a  right  to  supply  his  family 
in  such  reasonable  manner  as  he  may  think  proper,  as  by  designating 
persons  to  furnish  what  may  be  wanted ;  and  if  an  individual  not 
thus  designated  furnish  necessaries,  and  it  be  shown  that  a  notice 
was  published  forbidding  credit,  and  that  the  newspaper  in  which 
such  notice  appeared  was  taken  by  such  individual,  an  action  cannot 
be  maintained  by  him.    lb. 

INCORPORATED  COMPANIES. 

(Transfer  of  stock.)  A  transfer  by  a  stockholder  of  his  stock  in  an 
incorporated  joint  stock  company,  passes  his  interest  to  the  purchaser, 
although  the  transfer  be  not  made  in  conformity  to  the  rules  and  by- 
laws of  the  company.  Gilbert  v.  Manchester  Iron  Mamtfacturing 
Company,  11  Wendell,  627. 

INDICTMENT. 

(Plea  of  former  acquittal.)  The  defendant  was  indicted  in  April,  1833, 
in  the  circuit  court,  for  the  district  of  Pennsylvania,  for  passing  a 
counterfeit  note  of  the  denomination  of  ten  dollars,  purporting  to  be 
a  note  of  the  Bank  of  the  United  States,  with  intent  to  defraud  the 
bank,  &c.  He  pleaded,  that  the  note  described  in  the  indictment  had 
been  heretofore  given  in  evidence  on  the  trial  of  the  defendant,  upon 
a  former  indictment  found  against  him  for  passing  another  counterfeit 
ten  dollar  note ;  upon  which  indictment  he  had  been  acquitted.  By 
the  court :  The  offence  for  which  the  defendant  was  indicted,  and  to 
which  indictment,  he  pleaded  the  plea  of  a  former  acquittal,  was  en- 
tirely a  distinct  offence  from  that  on  which  the  verdict  of  acquittal 
was  found.  The  plea  does  not  show,  that  he  had  ever  been  indicted 
for  passing  the  same  counterfeit  bill,  or  that  he  had  ever  been  put  in 
jeopardy  for  the  same  offence.  The  matter  pleaded  is  no  bar  to  the 
indictment.    United  States  v.  Randenbush,  8  Peters,  289. 
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INFANT. 

L  (RatyUaHon  of  contract  on  coming  of  age.)  Where  an  infant  took  the 
note  of  a  third  person  in  payment  for  work  done,  and  retained  it  for 
eight  months  after  he  came  of  age,  and  then  offered  to  return  it  and 
demanded  pay  for  his  work,  it  was  held,  in  an  action  for  the  work 
and  labor  performed  by  him,  that  the  retaining  of  the  note  for  such  a 
length  of  time  was  a  ratification  of  the  contract  made  during  infancy, 
especially  when,  in  the  mean  time,  the  maker  of  the  note  had  become 
insolvent,  the  debt  lost,  and  the  offer  to  return  made  on  the  heel  of 
that  event.    Delano  v.  Blake,  11  Wendell,  85. 

2.  (Appearance  by  attorney.)  Where  a  suit  is  commenced  by  prochein 
ami,  an  attorney  may  be  retained  to  conduct  the  proceedings,  and  in 
his  name  rules  may  be  entered,  and  notices  served ;  the  rule  of  court 
requiring  an  infant  to  appear  by  prochein  ami,  and  not  by  attorney ,  re- 
lates to  the  appearance  upon  the  record,  and  does  not  deprive  the  infant 
of  the  professional  aid  of  an  attorney.  The  People  v.  New  York  C.  P-, 
11  Wendell,  164. 

3.  (Party  to  bill  in  chancery.)  A  court  of  chancery  will,  on  its  own 
motion  or  upon  petition,  direct  a  reference  to  ascertain  whether  a  suit 
prosecuted  for  an  infant  by  a  prochein  ami  is  for  the  interest  of  the  in- 
fant, and  whether  the  infant  is  properly  placed  in  the  cause.  Idtey  v. 
Botoen,  11  Wendell,  227. 

4.  (Judgment  against  infant.)  Under  the  statute  against  joint  debtors, 
authorizing  a  plaintiff  to  proceed  to  judgment  where  all  the  de- 
fendants have  not  been  brdught  in,  judgment  may  be  entered  as  well 
where  the  defendant  not  brought  in  is  an  infant,  as  where  he  is  an 
adult ;  and  consequently,  a  judgment  thus  entered  against  an  infant 
defendant  will  not  be  revoked  upon  a  writ  of  error  coram  nobis, 
although  such  judgment  was  entered  without  the  appointment  of  a 
guardian  to  the  infant    Mason  v.  Dennison,  11  Wendell,  612. 

INJUNCTION. 

(When  an  original  bill.)  A  bill  for  an  injunction  is  not  considered  an 
original  bill  between  the  same  parties,  as  at  law:  but,  if  other  parties 
are  made  in  the  bill,  and  different  interests  involved,  it  must  be  con- 
sidered, to  that  extent,  at  least,  an  original  bill.  Dunn  v.  Clarke,  8 
Peters,  1. 

INSURANCE. 

1.  (Construction  of  memorandum.)  In  a  policy  of  insurance,  there  was 
a  memorandum  stipulating,  that '  the  assurers  shall  not  be  liable  for 
any  charge,  damage,  or  loss,  which  may  arise  in  consequence  of  seiz- 
ure or  detention  for  or  on  account  of  illicit  trade,  or  trade  in  articles 
contraband  of  war.'  This  provision  is  not  to  be  construed,  that  there 
must  be  a  legal  or  justifiable  cause  of  condemnation,  but  that  there 
must  be  such  a  cause  for  seizure  or  detention.  Carrington  et  al.  v. 
The  Merchants'  Insurance  Company,  8  Peters,  495. 

2.  (When  a  seizure  or  detention  is  excepted.)  It  is  not  every  seizure  or 
detention  which  is  excepted,  but  such  only  as  is  made  for  and  on  ac- 
count of  a  particular  trade.    A  seizure  or  detention,  which  is  &  mere 
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act  of  lawless  violation,  wholly  unconnected  with  any  supposed  illicit 
or  contraband  trade,  is  not  within  the  terms  or  spirit  of  the  exception. 
And  as  little  is  a  seizure  or  detention,  not  bona  fide,  made  upon  a  just 
suspicion  of  illicit  or  contraband  trade,  but  the  latter  used  as  a  mere 
pretext  or  color  for  an  act  of  lawless  violence :  for,  under  such  cir- 
cumstances, it  can  in  no  just  sense  be  said  to  be  made  for  or  on  account 
of  such  trade.  It  is  a  mere  fraud  to  cover  a  wanton  trespass ;  a  pre- 
tence, and  not  a  cause  for  the  tort  To  bring  a  case  then  within  the 
exception,  the  seizure  or  detention  must  be  bona  Jidt,  and  upon  a 
reasonable  ground.  If  there  has  not  been  an  actual  illicit  or  contra- 
band trade,  there  must,  at  least,  be  a  well-founded  suspicion  of  it — a 
probable  cause  to  impute  guilt,  and  justify  further  proceedings  and 
inquiries ;  and  this  is  what  the  law  deems  a  legal  and  justifiable  cause 
for  the  seizure  or  detention.    lb. 

3.  (Carriagt  of  contraband  goods.)  According  to  the  modern  law  of 
nations,  for  there  has  been  some  relaxation  in  practice  from  the 
strictness  of  the  ancient  rules,  the  carriage  of  contraband  goods  to  the 
enemy,  subjects  them,  if  captured  in  delicto,  to  the  penalty  of  confis- 
cation ;  but  the  vessel  and  the  remaining  eargo,  if  they  do  not  belong 
to  the  owner  of  the  contraband  goods,  are  not  subject  to  the  same 
penalty.  The  penalty  is  applied  to  the  latter  only,  when  there  has 
been  some  actual  cooperation  on  their  part,  in  a  meditated  fraud 
upon  the  belligerents,  by  covering  up  the  voyage  under  false  papers 
and  with  a  false  destination.  This  is  the  general  doctrine,  when  the 
capture  is  made  in  transitu,  while  the  contraband  goods  are  yet  on 
board.  But  when  the  contraband  goods  have  been  deposited  at  the 
port  of  destination,  and  the  subsequent  voyage  has  thus  been  discon- 
nected with  the  noxious  articles,  it  has  not  been  usual  to  apply  the 
penalty  to  the  ship  or  cargo  upon  the  return  voyage,  although  the 
latter  may  be  the  proceeds  of  the  contraband.  And  the  same  rule 
would  seem,  by  analogy,  to  apply  to  cases  where  the  contraband 
articles  have  been  deposited  at  an  intermediate  port  on  the  outward 
voyage,  and  before  it  had  terminated ;  although  there  is  not  any  au- 
thority directly  in  point  But  in  the  highest  prize  courts  of  England, 
while  the  distinction  between  the  outward  and  homeward  voyage  is 
admitted  to  govern,  yet  it  is  established,  that  it  exists  only  in  favor  of 
neutrals  who  conduct  themselves  with  fairness  and  good  faith  in  the 
arrangement  of  the  voyage.  If,  with  a  view  to  practise  a  fraud  upon 
the  belligerent,  and  to  escape  from  his  acknowledged  right  of  capture 
and  detention,  the  voyage  is  disguised,  and  the  vessel  sails  under  false 
papers  and  with  a  false  destination,  the  mere  deposit  of  the  contra- 
band in  the  course  of  the  voyage,  is  not  allowed  to  purge  away  the 
guilt  of  the  fraudulent  conduct  of  the  neutral    lb. 

4.  (Sentence  of  condemnation  or  acquittal,  when  necessary,  fyc.)  When 
there  has  been  a  bona  fide  seizure  and  detention  for  and  on  account 
of  illicit  or  contraband  trade,  and  by  a  clause  in  the  policy  of  in- 
surance it  was  agreed,  that '  the  assurers  should  not  be  liable  for  any 
charge,  damage  or  loss,  which  may  arise  in  consequence  of  seizure  or 
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detention  fbr  or  on  account  of  illicit  trade,  or  trade  in  articles  contra- 
band of  war/  a  sentence  of  condemnation  or  acquittal,  or  other  regular 
proceeding  to  adjudication,  is  not  necessary  to  discharge  the  under- 
writers. If  the  seizure  or  detention  be  lawfully  made  for  or  on  ac- 
count of  illicit  or  contraband  trade,  all  charges,  damages  and  losses 
consequent  thereon,  are  within  the  scope  of  the  exception.  They  are 
properly  attributable  to  such  seizure  and 'detention  as  the  primary 
cause,' and  relate  back  thereto.  If  the  underwriters  be  discharged 
from  the  primary  hostile  act,  they  are  discharged  from  the  conse- 
quences of  it    lb. 

5.  (Construction  of  representation — *  coppered  ship.9)  Insurance  was 
effected  in  Boston,  Massachusetts,  on  the  ship  Dawn,  from  New  York 
to  the  Pacific  Ocean,  on  a  whaling  voyage,  and  until  her  return.  The 
letter  ordering  insurance  was  written  in  New  York,  by  the  owner  of 
the  ship,  who  resided  there ;  and  the  ship  was  represented  to  be  a 
'  coppered  ship.*  The  ship,  on  the  outward  passage,  struck  at  the 
Cape  de  Verd  Islands,  and  knocked  off  a  part  of  her  false  keel,  but 
proceeded  on  her  voyage  and  continued  cruising,  and  encountered 
some  heavy  weather,  until  she  was  finally  compelled  to  return  to  the 
Sandwich  Islands ;  where  she  arrived  in  a  leaky  condition,  and  upon 
examination  by  competent  surveyors  she  was  found  to  be  so  entirely 
perforated  by  worms  in  her  keel,  stem  and  stern  post,  and  some  of 
her  planks,  as  to  be  wholly  innavigable :  and  being  incapable  of  re- 
pair at  that  place,  she  was  condemned  and  sold.  The  vessel,  on  her 
outward  voyage,  had  put  into  St  Salvador,  and  both  at  the  Cape  de 
Yerds,  and  at  St  Salvador,  her  bottom  was  examined  by  swimmers. 
It  was  in  evidence,  that  the  terms  'a  coppered  ship,'  had  a  different 
meaning,  and  were  differently  understood  in  Boston,  and  in  New  York. 
Hddj  that  the  assured,  in  making  the  representation  in  the  letter,  was 
bound  by  the  usage  and  meaning  of  the  terms  contained  therein,  m 
New  York,  where  the  letter  was  written  and  his  ship  was  moored,  and 
not  by  those  of  Boston,  where  the  insurance  was  effected.  Hazard  *s 
Mrmmstrators  v.  The  New  England  Marine  jms.  Co.  8  Peters,  557. 

6.  (Materidify  of  representation.)  It  is  upon  the  representation,  that  the 
underwriters  are  enabled  to  calculate  the  risk,  and  fix  the  amount  of 
the  premium ;  and  if  any  fact  material  to  the  risk  be  misrepresented, 
either  through  fraud,  mistake,  or  negligence,  the  policy  is  avoided.  It 
is,  therefore,  immaterial  in  what  way  the  loss  may  arise,  where  there 
has  been  such  a  misrepresentation  as  to  avoid  the  policy.    lb. 

7.  (Loss  by  worms.)  The  judge  of  the  circuit  court,  on  the  trial  of  the 
case,  charged  the  jury,  that  «if  they  should  find,  that  in  the  Pacific 
ocean  worms  ordinarily  assail  and  enter  the  bottoms  of  vessels,  then 
the  loss  of  a  vessel  destroyed  by  worms  would  not  be  a  loss  within 
the  policy.1  By  the  court :  In  the  form  in  which  this  instruction  was 
given,  there  was  no  error.    lb. 

JUDGMENT  AND  EXECUTION. 

1.  (Action  on  judgment.)  In  an  action  on  judgment  against  several,  the 
imprisonment  of  one  of  the  defendants,  on  an  execution  issued  on  such 
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judgment,  10  as  to  him  a  satisfaction  of  the  debt  so  long  as  k  con- 
tinues, and  a  defence  against  any  ulterior  proceedings  so  far  as  he  is 
concerned ;  and  is  fatal  to  a  joint  action  against  all  the  defendants, 
Chapman  v.  BaU,  11  Wendell,  41. 

2.  (Amendment  after  verdict)  Where  a  suit  is  commenced  in  vacation 
by  declaration,  entitled  generally  as  of  the  preceding  term,  and  the 
cause  of  action  arose  since  term,  on  a  motion  in  arrut  after  the  ver- 
dict, the  plaintiff  will  be  permitted  to  amend  on  payment  of  costs,  and 
enter  judgment  on  his  verdict    Thomas  v.  Leonard,  11  Wendell,  53. 

JURISDICTION. 

1.  (On  account  of  ike  value  of  ike  matter  m  dispute — Personal  freedom.) 
The  plaintiffs  in  error  filed  a  petition  for  freedom  in  the  circuit  court 
of  the  United  States,  for  the  county  of  Washington,  and  they  proved 
that  they  were  born  in  the  state  of  Virginia,  as  slaves  of  Richard  B. 
Lee,  now  deceased,  who  moved  with  his  family  into  the  county  of 
Washington,  in  the  district  of  Columbia,  about  the  year  1816,  leaving 
the  petitioners  residing  in  Virginia,  as  his  slaves,  until  the  year  1820, 
when  the  petitioner  Barbara,  was  removed  to  the  county  of  Alexan- 
dria, in  the  district  of  Columbia,  where  she  was  hired  to  Mrs.  Muir, 
and  continued  with  her  thus  hired  for  the  period  of  one  year.  That 
the  petitioner  Sam,  was  in  like  manner  removed  to  the  county  of 
Alexandria,  and  was  hired  to  General  Walter  Jones,  for  a  period  of 
about  five  or  six  months,  That  after  the  expiration  of  the  said  periods 
of  hiring,  the  petitioners  were  removed  to  the  said  county  of  Wash- 
ington, where  they  continued  to  reside  as  the  slaves  of  the  said 
Richard  B.  Lee,  until  bis  death,  and  since  as  the  slaves  of  his  widow, 
the  defendant  On  the  part  of  the  defendant  in  error  a  preliminary 
objection  was  made  to  the  jurisdiction  of  this  court,  growing  out  of 
the  act  of  congress,  of  the  3d  of  April,  1816,  which  declares  that  no 
cause  shall  be  removed  from  the  circuit  court,  for  the  district  of  Co- 
lumbia, to  the  supreme  court  by  appeal  or  writ  of  error,  unless  the 
matter  in  dispute  shall  be  of  the  value  of  one  thousand  dollars,  or  up- 
wards. By  the  court :  The  matter  in  dispute  in  this  case,  is  the  freedom 
of  the  petitioners.  The  judgment  of  the  court  below  is  against  their 
claims  to  freedom ;  the  matter  in  dispute  is,  therefore,  to  the  plaintiffs 

.  in  error,  the  value  of  their  freedom,  and  this  is  not  susceptible  of  a 
pecuniary  valuation.  Had  the  judgment  been  in  favor  of  the  peti- 
tioners, and  the  writ  of  error  brought  by  the  party  claiming  to  be  the 
owner,  the  value  of  the  slaves  as  property,  would  have  been  the  mat- 
ter in  dispute,  and  affidavits  might  be  admitted  to  ascertain  such  value. 
But  affidavits,  estimating  the  value  of  freedom,  are  entirely  inadmissi- 
ble ;  and  no  doubt  is  entertained  of  the  jurisdiction  of  the  court.  Lee 
v.  Lee,  8  Peters,  44. 

2.  (Averment  of  citizenship,  fyc.)  A  petition  filed  in  the  district  court  of 
Louisiana,  averred,  that  the  plaintiff,  Richard  Raynal  Keene,  is  a  citi- 
zen of  Maryland,  and  that  James  Brown,  the  defendant,  is  a  resident 
of  the  state  of  Louisiana,  holding  his  fixed  and  permanent  domicil  in 
the  parish  of  St  Charles.  By  the  court :  The  decisions  of  this  court 
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require,  that  the  averment  of  juriedfetiem  shall  be  positive*  that  die 
declaration  shall  'state  expressly  the  fact  on  which  jurisdiction  de- 
pends. It  is  not  sufficient,  that  jurisdiction  may  be  inferred,  argH- 
mentativery,  from  its  averments.    Brown  v.  Ktene,  8  Peters,  113. 

LANDLORD  AND  TENANT. 

(Summary  proceedings  against  tenant)  Where  a  tenant,  for  a  year,  holds 
over  after  the  expiration  of  his  term  without  the  permission  of  his 
landlord,  he  may  be  removed  from  the  demised  premises  in  the  man- 
ner prescribed  by  the  statute  authorizing  summary  proceedings  to  re- 
cover the  possession  of  land,  without  having  been  served  with  a  month's 
notice  to  quit ;  he  is  not,  within  the  meaning  of  this  statute  a  tenant 
at  sufferance.    Rowan  v.  LittU,  11  Wendell,  616. 

LEX  LOCI  AND  LEX  FORI. 

(Negotiable  instrwnents.)  An  instrument  may  be  negotiable  in  one  state, 
which  yet  may  be  incapable  of  negotiability  by  the  laws  of  another 
state ;  and  the  remedy  must  be  in  die  courts  of  the  latter  on  such  in* 

f  strument,  according  to  its  own  laws.  Bank  of  ihe  United  States  v. 
DonnaUy,  8  Peters,  361. 

See  Contract. 

LIEN. 

(By  special  contract)  Where  a  contract  is  entered  into,  by  which  a 
party  agrees  to  manufacture  boards  for  another  and  to  transport  them 
to  market  at  a  stipulated  price,  and  provision  is  made  by  the  contract, 
giving  the  manufacturer  a  Hen  upon  the  boards,  which  shall  be  deliv- 
ered by  him,  after  the  delivery  of  a  specified  quantity;  if  the  whole 
quantity  of  boards  made  is  not  sufficient  to  enable  the  manufacturer 
to  deliver  the  specified  quantity  and  satisfy  his  lien,  and  such  inability 
is  caused  by  the  omission  of  the  other  party  to  supply  him  with  a 
sufficient  number  of  saw-logs  out  of  which  to  manufacture  boards, 
the  common  law  lien  attaches  to  the  last  quantity  manufactured,  not- 
withstanding the  special  agreement  Mount  v.  Williams,  11  Wen- 
dell, 77. 

LIS  PENDENS. 

(Purchaser  without  notice.)  A  purchaser  of  land  by  contract,  who  by  the 
contract  has  the  right  to  take  possession,  and  has  day  for  payment  of 
the  purchase  money,  and  who  accordingly  enters  into  possession, 
makes  valuable  improvements,  pays  the  purchase  money  and  obtains  , 
a  deed,  is  not  effected  by  the  rule  that  a  conveyance  obtained  pendente 
lite  is  void ;  although  such  purchase  money  be  paid  and  deed  obtained 
subsequent  to  the  commencement  of  a  suit  in  chancery  against  his  ven- 
dor, to  avoid  the  title  of  his  vendor,  as  fraudulently  obtained,  and  in 
which  suit  a  decree  is  made  adjudging  the  deed  of  his  vendor  to  be 
void  in  law,  such  purchaser  having  entered  into  the  contract  under 
which  he  took  possession  previous  to  the  filing  of  the  bill,  without 
actual  notice  of  the  fraud  of  his  vendor,  not  having  been  made  a.  party 
in  the  chancery  suit,  and  independent  of  the  decree,  his  vendor  hav- 
ing the  legal  title.    Parks  v.  Jackson,  11  Wendell,  443. 
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MANDAMUS. 

1.  (Duty  of  district  judge  who  succeeds  to  unfinished  business  of  predeces- 
sor.) The  district  judge  of  Louisiana  refused  to  sign  the  record  of  a 
judgment  rendered  in  a  case  by  his  predecessor  in  office.  By  the  law 
of  Louisiana,  and  the  rule  adopted  by  the  district  court,  the  judg- 
ment, without  the  signature  of  the  judge,  cannot  be  enforced.  It  is 
not  a  final  judgment,  on  which  a  writ  of  error  may  issue,  for  its 
reversal  Without  the  action  of  the  judge  the  plaintiffs  can  take  no 
step  in  the  case.  They  can  neither  issue  execution  on  the  judgment, 
nor  reverse  the  proceedings  by  writ  of  error.  On  a  motion  for  a 
mandamus,  the  court  held:  The  district  judge  is  mistaken  in  sup- 
posing that  no  one  but  the  judge  who  renders  the  judgment,  can 
grant  a  new  trial.  He,  as  the  successor  of  his  predecessor,  can  exer- 
cise the  same  powers,  and  has  a  right  to  act  on  every  case  that 
remains  undecided  upon  the  docket,  as  fully  as  his  predecessor 
could  have  done.  The  court  remains  the  same,  and  the  change  of 
the  incumbents  cannot  and  ought  not,  in  any  respect,  to  injure  the 
rights  of  litigant  parties.  The  judgment  may  be  erroneous,  but  this 
is  no  reason  why  the  judge  should  not  sign  it  Until  his  signature 
be  affixed  to  the  judgment,  no  proceedings  can  be  had  for  its  reversal 
He  has,  therefore,  no  right  to  withhold  his  signature,  where,  in  the 
exercise  of  his  discretion,  he  does  not  set  aside  the  judgment  The 
court,  therefore,  directed,  that  a  writ  of  mandamus  be  issued,  direct- 
ing the  district  judge  to  sign  the  judgment  Life  and  Fire  Insurance 
Company  of  New  York  v.  Wilson's  Heirs,  8  Peters,  291. 

%  (To  compel  district  judge  to  sign  judgment.)  On  a  mandamus  a  supe- 
rior court  will  never  direct  in  what  manner  the  discretion  of  an  infe- 
rior tribunal  shall  be  exercised,  but  they  will,  in  a  proper  case,  require 
an  inferior  court  to  decide.  But,  so  far  as  it  regards  the  case  under 
consideration,  the  signature  of  the  judge  was  not  a  matter  of  discre- 
tion. It  followed  as  a  necessary  consequence  of  the  judgment,  unless 
the  judgment  had  been  set  aside  by  a  new  trial  The  act  of  signing 
the  judgment  is  a  ministerial  and  not  a  judicial  act  On  the  allow- 
ance of  a  writ  of  error,  a  judge  is  required  to  sign  a  citation  to  the 
defendant  in  error;  he  is  required,  in  other  cases,  to  do  acts  which 

-    are  not  strictly  judicial    lb. 

MORTGAGOR  AND  MORTGAGEE. 

(Effect  of  recording  a  deed.)  A  mortgage  was  executed  and  recorded 
in  1809,  and  the  mortgagee  took  no  measures  to  enforce  the  payment 
of  the  money  due  upon  it  until  1821.  In  the  mean  time  the  property 
mortgaged  was  sold  by  the  mortgagor,  the  mortgagee  having  given 
no  notice  to  the  purchaser  of  his  lien.  By  the  court :  If  the  mort- 
gagee never  did  assert  any  claim,  or  intimate  its  existence  to  the  pur- 
chaser or  her  friends,  he  was  not  restrained  from  doing  so  by  having 
released  it  But  the  mortgage  deed  was  recorded,  and  this  is  consid- 
ered in  law  as  notice  to  all  the  world,  and  dispenses  with  the  neces- 
sity of  personal  notice  to  purchasers.  A  deed  cannot  with  any  pro- 
priety be  said  to  be  concealed,  which  is  placed  upon  the  puhlia 
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record,  as  required  by  law;  nor  can  a  previous  conveyance  and 
delivery  of  the  title  deeds  to  a  purchaser,  be  justly  denominated  col- 
lusion, because  a  subsequent  incumbrance  is  taken  on  the  same  pro- 
perty. Common  prudence  would  have  directed  the  purchaser  to 
search  the  records  of  the  county,  before  she  paid  the  purchase 
money.  Had  she  done  so,  she  would  have  found  the  deed  on  record. 
It  is  not  in  proof  that  he  has  done  any  act  to  deceive  or  mislead  her. 
He  has  been  merely  silent  respecting  a  deed  which  was  recorded  as 
the  law  directs.    Dick  et  aL  v.  Batch  d  aL,  8  Peters,  30. 

NEW  TRIAL. 

1.  (Not  controlled  by  mandamus,)  A  motion  fbr  a  new  trial  is  always 
addressed  to  the  discretion  of  the  court,  and  this  court  will  not  con- 
trol the  exercise  of  that  discretion  by  a  circuit  court,  either  by  a  writ 
of  mandamus  or  on  a  certificate  of  division  between  the  judges.  IAfe 
and  Fire  Insurance  Company  of  New  York  v.  The  Heirs  of  Nicholas 
WUson,  8  Peters,  29K 

%  (Erroneous  charge.)  Where  the  charge  of  a  judge  has  a  tendency  to 
make  an  erroneous  impression  upon  a  jury,  and  to  mislead  them  in 
their  views  of  the  case,  a  new  trial  will  be  granted.  Benham  v.  Carey > 
11  Wendell,  83. 

PARTIES. 

(Case  for  negligence.)  Where  a  debtor  transferred  a  note  as  collateral 
security  for  the  payment  of  a  sum  of  money  owing  by  him,  the 
amount  of  the  note,  when  paid,  to  be  applied  towards  satisfaction  of 
the  creditor's  demands,  and  if  not  paid,  the  note  to  be  returned  to  the 
debtor;  it  was  held  that  the  debtor  might  maintain  an  action  on  the 
case,  in  his  own  name,  for  breach  of  duty  against  a  bank  with  which 
the  note  was  left  by  the  creditor  for  collection,  and  which  neglected 
to  give  notice  of  non-payment  to  previous  parties,  whereby  the  debt 
was  lost ;  although  the  note  was  left  for  collection  by  the  creditor,  and 
no  mention  whatever  made  of  the  party  who  had  transferred  the  note. 
The  Bank  of  Utica  v.  M 'Kinster,  11  Wendell,  47a 

PARTNER  AND  PARTNERSHIP. 

h  (Priority  of  United  States.)  The  priority  of  the  United  States  does 
not  extend  so  as  to  take  the  property  of  a  partner  from  partnership 
effects,  to  pay  a  separate  debt,  due  by  such  partner  to  the  United 
States,  when  the  partnership  effects  are  not  sufficient  to  satisfy  the 
creditors  of  the  partnership.  United  States  v.  Hack  et  (rf.,  8  Peters, 
271. 

2.  (Partnership  note  for  individual  debt.)  Where  a  note  is  given  by  a 
partner  in  the  name  of  a  firm  for  money  received  by  him  individually, 
the  other  members  of  the  firm  are  not  liable  unless  the  money  is 
applied  to  the  use  of  the  firm,  with  their  knowledge  and  approbation. 
WhUaker  v.  Broum,  11  Wendell,  75. 

3.  (Act  of  partner  after  dissolution.)  U  seems,  that  though  a  partner 
cannot,  after  dissolution,  bind  his  co-partner  to  the  payment  oi  a  debt 
by  a  note,  yet  he  may  liquidate  a  previous  account,  as  by  so  doing  he 
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does  not  create  a  debt;  titat  was  previously  in  existence.    McPherson 

v.Batkbone,  11  Wendell,  9fc 
See  Contract. 
PAYMENT. 

1.  fin  bUts  of  broken  bank.)  Where  bank  bUJLs  are  received  in  payment, 
and  at  die  time  of  such  payment  the  bank  which  issued  the  bills  has 
in  fact  stopped  payment,  although  the  failure  is  not  at  the  time  known 
at  the  place  of  payment,  the  loss  falls  upon  the  party  paying,  and  not 
upon  the  party  receiving  the  bills.  IAgMbody  v.  Ontario  Bank,  11 
Wendell,  9. 

2.  (By  sale  of  mortgaged  chattel.)  A  plea  that  on  the  sale  of  a  chattel 
die  render  took  a  mortgage  of  the  same,  and  on  the  mortgage  be- 
coming forfeited,  took  possession  of  the  chattel  to  dispose  of  it,  and 
that  he  might  have  disposed  of  it  and  out  of  the  avails  retained  the 
amount  due,  is  a  good  answer  to  a  suit  for  the  recovery  of  the  price 
of  the  chattel    Can  v.  Boughton,  11  Wendell,  106. 

3.  (Same.)  Taking  possession  of  the  chattel  after  failure  to  perform  the 
condition  of  the  mortgage  is  a  satisfaction  of  the  debt,  provided  the 
chattel  be  of  sufficient  value  for  that  purpose ;  if  taken  possession  ofj 
and  upon  a  fair  sale  less  than  the  amount  of  the  debt  be  realized,  the 
balance  may  be  demanded  by  the  mortgagee,    lb. 

PLEAS  AND  PLEADING. 

1.  (Statute  of  limitations  of  Virginia  pleaded  to  contract  made  in  Kentucky.) 
According  to  the  laws  of  Virginia,  the  defendant  had  a  right  to  plead 
as  many  several  matters,  whether  of  law  Or  fact,  as  he  should  deem 
necessary  for  his  defence,  and  he  pleaded  tnU  debet9  to  the  three  first 
counts  of  the  declaration,  on  which  issue  was  joined.   The  defendant 
also  pleaded  the  statutes  of  limitation  of  Virginia  to  the  other  counts. 
The  court  held  the  plea  of  the  statute  of  limitations  a  good  bar  to  all 
the  counts,  and  gave  judgment  in  favor  of  the  defendant    The 
statute  of  limitations  of  Virginia  provides  that  all  actions  of  debt, 
grounded  upon  any  lending  or  contract,  without  specialty,  shall  be 
commenced  and  sued  within  five  years,  next  after  the  cause  of  such 
action  or  such  suit,  and  not  after.    The  act  of  Kentucky  of  the  4th  of 
February,  1812,  provides,  'that  all  writings  hereafter  executed  with- 
out a  seal  or  seals,  stipulating  for  the  payment  of  money  or  property, 
or  for  the  performance  of  any  act,  duty  or  duties,  shall  be  placed 
upon  the  same  footing  with  sealed  writings,  containing  the  like 
stipulations,  receiving  the  same  consideration  in  all  courts  of  justice, 
and  to  all  intents  and  purposes  having  the  same  force  and  effect,  and 
upon  which  the  same  species  of  action  may  be  founded,  as  if  sealed.9 
Held,  that  the  statute  of  limitations  of  Virginia  precluded  the  plain- 
tiffs recovery  in  the  court  where  the  action  was  instituted;  the 
statute  pleaded,  the  statute  of  Kentucky,  not  being  available  in  Vir- 
ginia.  As  the  contract  upon  which  the  original  suit  was  brought  was 
made  in  Kentucky,  and  is  sought  to  be  enforced  in  the  state  of  Vir- 
ginia, the  decision  of  the  case,  in  favor  of  the  defendant,  upon  the 
plea  of  the  statute  of  limitations,  will  operate  as  a  bar  to  a  subsequent 
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suit  in  the  tame  slate ;  but  not  necetrity  aa  an  eatrngriahment  of 
the  contract  elsewhere,  and  especially  in  Kentucky.  B&mk  of  tke 
United  States  v.  DonnaUy,  8  Peters,  361. 

2.  (Tender  of  performance.)  In  an  action  on  a  contract  for  the  sale  of 
lands  by  a  vendor  against  a  vendee,  by  which  the  latter  covenants  to 
pay  to  the  former  a  sum  certain  in  three  annual  instalments,  upon  die 
payment  whereof  he  is  to  receive  a  deed  of  land,  the  plaintiff,  if  he 
waits  to  bring  his  suit,  until  all  the  instalments  have  fallen  due,  must 
aver  in  his  declaration  an  actual  tender  of  a  deed,  or  offer  to  execute  ike 
same.    Johnson  v.  Wygant,  11  Wendell,  4a 

3.  (Wrong  conclusion.)  A  replication,  containing  no  new  matter,  and 
barely  denying  the  facts  alleged  in  the  plea,  concluding  with  an  aver- 
ment, is  bad ;  but  such  defect  can  be  taken  advantage  of  only  by  a 
special  demurrer.    Morris  v.  Wadsworth,  11  Wendell,  100. 

4.  (Want  of  consideration.)  Since  the  revised  statutes,  a  failure  of  con- 
sideration may  be  pleaded  in  bar  to  a  recovery  in  an  action  on  a  seal- 
ed instrument    Case  v.  Boughton,  11  Wendell,  106. 

5.  (Plea  to  one  only  of  two  counts.)  Where  there  are  two  counts  in  a 
declaration  on  the  same  instrument,  and  there  is  no  plea  to  the  second 
count,  but  the  plea  to  the  first  count  contains  an  averment,  that  the 
instrument  set  forth  in  that  count  is  the  same  identical  instrument  set 
forth  in  the  second  count,  it  cannot  be  objected  upon  general  demurrer, 
that  there  is  a  defence  to  only  one  of  {he  causes  of  action  set  forth  in 
the  declaration.    lb. 

6.  (General  verdict,  and  some  counts  bad.)  Where  a  general  verdict  is 
rendered  on  a  declaration  containing  several  counts,  if  either  of  the 
counts  is  so  defective,  that  no  proof,  which  may  be  presumed  to  have 
been  given  would  constitute  a  good  cause  of  action,  and  the  court  in 
which  the  cause  is  depending  denies  a  motion  in  arrest,  and  renders 
judgment  on  the  verdict,  such  judgment  will  be  reversed;  but  if  the 
evidence  given  was  as  applicable  to  the  good  as  to  the  bad  counts,  the 
cause  will  be  sent  back  to  the  court  below,  with  liberty  to  the  plaintiff' 
to  apply  for  an  amendment  of  the  postea  by  the  judge's  notes,  and  to 
enter  judgment  upon  the  good  counts  only.  Per  Chancellor  Wal- 
worth.   Mdington  v.  Men,  11  Wendell,  374. 

7.  (Right  to  abandon  count)  Where  a  declaration  contains  two  counts 
for  the  same  cause  of  action,  and  the  defendant  pleads  the  general  issue 
to  both  counts,  and  a  special  plea  in  bar  of  the  first  count,  and  the 
plaintiff  on  the  trial  proves  only  one  cause  of  action,  which  is  covered 
by  the  first  count  and  the  special  plea  in  bar,  he  cannot  abandon  the 
first  count  and  resort  to  the  second,  which  is  not  covered  by  the  spe- 
cial plea,  so  as  to  avoid  the  effect  of  that  plea ;  but  to  avail  himself  of 
this  rule  the  defendant  must  take  the  objection  at  the  trial,  and  will 
not  be  allowed  to  rely  upon  it  upon  a  writ  of  error,  unless  presented 
by  a  bill  of  exceptions.    Driggs  v.  Rockwell,  1 1  Wendell,  504. 

8.  (First  fault  on  demurrer.)  Where  a  defendant  pleads  the  general  issue 
and  also  a  special  plea,  to  which  the  plaintiff  replies  and  a  demurrer 
is  interposed  to  the  replication,  although  the  plaintiff  may  object  to 
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the  plea,  if  bad  in  substance,  the  defendant  cannot  overleap  the  gen- 
era] issue  and  object  to  the  declaration — he  cannot  plead  and  demur 
to  the  same  count     Wheeler  v.  Curtis,  11  Wendell,  65a 
PRACTICE. 

1.  (Constitutional  questions.)  In  cases  where  constitutional  questions 
are  involved,  unless  four  judges  of  the  court  concur  in  opinion,  thus 
making  the  decision  that  of  a  majority  of  the  whole  court,  it  is  not 
the  practice  of  the  court  to  deliver  any  judgment,  except  in  cases  of 
absolute  necessity.  Briscoe  et  al.  v.  The  Commonwealth's  Bank  of 
Kentucky,  8  Peters,  118.    City  ofMw  York  v.  MUn,  8  Peters,  120. 

2.  (Caption  of  a  6itt— jurisdiction.)  The  caption  of  the  bill  was  in  the 
following  terms :  *  Thomas  Jackson,  a  citizen  of  the  state  of  Virginia, 
William  Goodwin  Jackson  and  Maria  Congreve  Jackson,  citizens  of 
Virginia,  infants,  by  their  father  and  next  friend,  the  said  Thomas 
Jackson,  v.  The  Reverend  William  E.  Ashton,  a  citizen  of  the  state 
of  Pennsylvania.  In  equity.'  In  the  body  of  the  bill  it  is  stated  that 
'  the  defendant  is  of  Philadelphia.'  By  the  court :  The  title  or  caption 
of  the  bill  is  no  part  of  the  bill,  and  does  not  remove  the  objection  to 
the  defects  in  the  pleadings.  The  bill  and  proceedings  should  state 
the  citizenship  of  the  parties,  to  give  the  court  jurisdiction  of  the  case. 
Jackson  et  al.  v.  Ashton,  8  Peters,  148. 

3.  (Jurisdiction,)  The  only  difficulty  which  could  arise  to  the  dismissal 
of  the  bill,  presents  itself  upon  the  statement, '  that  the  defendant  is  of 
Philadelphia.'  If  this  were  a  new  question,  the  court  might  decide 
otherwise ;  but  the  decisions  of  the  court,  in  cases  which  have  here- 
tofore been  before  it,  have  been  express  upon  the  point    lb. 

PRINCIPAL  AND  SURETY. 

1.  (Application  of  payment.)  Where  a  guaranty  was  given,  to  be  ac- 
countable for  merchandise  to  be  furnished  to  a  third  person,  the 
guarantor  stating  that  goods  would  be  wanted  to  the  amount  of  $100 
or  $150,  on  the  strength  of  which  the  person  recommended  obtained 
a  credit  for  $263,  of  which  sum  $154  were  subsequently  received  by 
the  creditor,  it  was  holden,  that  a  greater  sum  than  $125  having  been 
paid,,  the  creditor  had  no  claim  under  the  guaranty.  Webb  v.  Dickin- 
son, 11  Wendell,  62. 

2.  (Averment  of  inability  of  principal  to  pay.)  Where  a  party,  having  an 
equitable  estate  in  the  moiety  of  a  lot,  for  a  valuable  consideration 
released  his  interest  to  the  owner  of  the  other  moiety,  who  held  the 
legal  estate  in  the  whole  premises  by  deed  from  A  B,  and  covenanted, 
in  case  it  should  thereafter  appear  that  A  B,  at  the  time  of  his  con- 
veyance, had  no  title  to  the  lot,  and  a  recompense  for  the  same  coidd 
not  be  obtained  from  A  Bin  a  reasonable  time  after  his  title  thereto 
should  be  found  defective,  that  he  would  pay  to  the  other  party  the 
value  of  the  one  half  of  the  lot ;  it  was  held,  in  an  action  against  the 
covenantor  to  recover  such  value,  (in  which  action  the  plaintiff  in  his 
declaration  alleged  that  it  had  been  discovered  that  A  B,  at  the  time 
of  his  conveyance,  had  no  title  to  the  lot,  and  at  the  time  of  such  dis- 
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covery  was  wholly  insolvent  and  unable  to  make  any  recompense  lor 
the  lot,  and  so  continued  until  his  death,  so  that  the  plaintiff  was 
unable,  by  due  course  of  law  or  otherwise,  to  obtain  such  recompense,) 
that  it  was  not  necessary  for  the  plaintiff  to  aver  in  his  declaration 
that  recourse  to  legal  proceedings  had  been  had  against  A  B  or  his 
representatives  for  the  recovery  of  the  value  of  the  moiety  of  the  lot, 
and  that  a  plea  that  no  suit  at  law  or  in  equity  had  been  instituted 
against  A  B  or  his  representatives  for  the  recovery  of  such  value,  was 
no  bar  to  a  recovery,  and  therefore  bad  on  demurrer.  Morris  v. 
Wadsworth,  11  Wendell,  100. 

3.  (Demand  on  principal,)  Ordinarily,  in  a  case  like  the  present,  a  de- 
mand of  payment  from  the  person  who  in  the  first  instance  was  to 
be  looked  to,  ought  to  be  shown ;  but  where,  as  in  this  case,  such 
person  from  the  time  that  his  liability  occurred  until  his  death  was 
wholly  insolvent,  such  demand  need  not  be  made,    lb. 

4.  (Mortgage  of  wife's  inheritance  as  security  for  the  husband? s  debts.)  A 
wife,  mortgaging  her  inheritance  for  the  debt  of  her  husband,  is  enti- 
tled to  all  the  rights  and  remedies  of  a  personal  surety,  and  conse- 
quently may  avail  herself  of  a  contract  entered  into  by  the  creditor, 
without  her  assent,  with  the  husband,  the  principal  debtor,  by  which 
the  creditor  is  disenabled  for  a  time  from  enforcing  payment  of  the 
moneys,  or  a  part  thereof  actually  due ;  but  to  enable  her  to  do  so, 
the  fact  of  suretyship  must  be  known  to  the  creditor.  Gahn  v.  A/im- 
cewicz's  Ex'rs.,  11  Wendell,  312. 

5.  (Same,)  It  is  not  enough  that  it  be  known  to  him  that  the  property 
mortgaged  is  the  inheritance  of  the  wife,  and  that  the  security  was 
given  for  money  loaned  to  the  husband ;  for,  as  the  money  may  have 
been  obtained  for  the  benefit  of  the  wife's  estate,  or  with  the  view  of 
a  gift  to  the  husband,  the  fact  of  suretyship  should  be  affirmatively 
established.    lb. 

6.  (Due  diligence.)  Where  the  payee  of  a  note,  on  transferring  it,  guar- 
anties its  payment,  and  an  action  is  brought  upon  such  guaranty,  the 
question  of  due  diligence,  in  the  attempt  to  collect  the  money  of 
the  principal  debtor,  being  a  mixed  question  of  law  and  feet,  should 
be  submitted  to  the  jury.    Backus  v.  Shipherd,  11  Wendell,  629. 

RULES  OF  COURT. 

(Practice  of  circuit  court.)  No  practice  of  the  circuit  court,  inconsistent 
with  the  rules  of  practice  established  by  this  court  for  the  circuit 
courts,  can  be  admissible  to  control  them.  Bank  of  the  United  States 
v.  White  et  at.,  8  Peters,  262. 

SEAMEN'S  WAGES. 

(Priority  of  lien.)  Seamen  have  a  lien  prior  to  that  of  the  holder  of  a 
bottomry  bond  for  their  wages ;  but  the  owners  are  also  personally 
liable  for  such  wages ;  and  if  the  bottomry  holder  is  compelled  to 
discharge  that  lien,  he  has  a  resulting  right  to  compensation  over, 
against  the  owners ;  in  the  same  manner  as  he  would  have,  if  they 
had  previously  mortgaged  the  ship.     The  Virgin,  8  Peters,  538. 
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SALE  OF  CHATTELS. 

1.  A  genera]  purchaser  of  personal  property  is  not  protected  against  the 
claim  of  the  true  owner,  although  he  purchase  in  good  faith  and  for 
a  valuable  consideration,  if  the  vendor  has  no  title  or  authority  to  sell. 
Williams  v.  Merle,  11  WendeD,  80. 

2.  Nor  is  a  broker  protected  against  such  claim,  although  he  purchase 
•  in  the  regular  course  of  his  business  in  good  faith,  for  a  fair  price, 

and  disposes  of  the  property  pursuant  to  the  instructions  of  his  prin- 
cipal before  suit  brought    lb. 

3.  The  statute  relative  to  the  inspection  of  pot  and  pearl  ashes  does  not 
place  that  article  of  merchandise  upon  a  footing  different  from  that 
of  other  property,  in  reference  to  the  protection  of  the  purchaser;  the 
act  does  not  authorize  the  inspector  to  declare  who  is  the  true  owner. 
lb. 

SET-OFF. 

1.  (Note  assigned  after  maturity.)  In  an  action  upon  a  negotiable  pro- 
missory note  assigned  after  maturity,  a  set-off  to  the  amount  of  the 
plaintiff's  debt  may  be  made  of  a  demand  existing  against  the  as- 
signor, provided  it  be  such  as 'might  have  been  set  off  against  the 
assignor  while  the  note  belonged  to  him ;  or  if  the  suit  be  in  the 
name  of  a  plaintiff  who  has  no  real  interest  in  the  contract  upon 
which  the  suit  is  founded,  so  much  of  a  demand  existing  against  the 
party  whom  the  plaintiff  represents,  or  for  whose  benefit  the  action  is 
brought,  may  be  set  off  as  will  satisfy  the  plaintiff's  debt;  and  such 
right  of  set-off  existed  as  well  before  as  since  the  revision  of  1830. 
Driggs  v.  Rockwell,  11  Wendell,  504. 

2.  (JVb  set-off  to  damages  for  breach  of  warranty.)  In  an  action  for  the 
recovery  of  damages  for  the  breach  of  warranty  in  the  sale  of  goods, 
the  defendant  is  not  entitled  to  a  set-off  of  demands  against  the  plain- 
tiff,    mimot  v.  Hard,  11  Wendell,  584. 

SLANDER. 

L  (Charge  of  perjury.)  A  charge  of  false  swearing  is  actionable,  where 
it  necessarily  conveys  to  the  mind  of  the  hearer  an  imputation  of 
perjury  ;  otherwise  not    Sherwood  v.  Chace,  11  Wendell,  38. 

2.  (Declaration.)  Where  words  charging  false  swearing  relate  to  a 
trial  in  a  court  before  a  justice  of  the  peace,  in  a  civil  cause,  in  which 
an  oath  was  administered  to  the  party  complaining  of  the  slander,  the 
judgment  will  not  after  verdict  be  arrested,  although  it  is  not  averred 
in  the  declaration  that  the  justice  had  jurisdiction  of  the  subject-mat- 
ter of  the  suit,  nor  that  the  evidence  given  was  upon  a  point  material ; 
thus  it  was  held,  where  the  wor.ds  were, « I  cannot  enjoy  myself  in  a 
meeting  (i.  e.  a  religious  meeting)  with  Sherwood,  for  he  has  sworn 
false,  and  I  can  prove  it$  and  if  you  (addressing  the  by-standers)  do 
not  believe  it,  you  can  go  to  Esquire  Bassett's  and  see  it,  in  a  suit 
between  A  B  plaintiff,  and  C  D  defendant'    lb. 

3.  (Charge  of  perjury.)  Words  charging  a  party  with  swearing  false,  in 
an  affidavit  made  to  obtain  a  warrant  from  a  justice,  are  actionable, 
if  the  affidavit  contain  any  material  fact  proper  to  be  submitted  to  the 
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justice  oo  such  application,  although  on  certiorari  the  affidavit  would 
not  be  held  sufficient  to  justify  the  issuing  of  the  warrant.  Dayton  v. 
Rockwell,  11  Wendell,  140. 

4.  (Evidence.)  In  an  action  of  slander^  where  the  words  are  alleged  to 
have  been  spoken  charging  perjury,  in  reference  to  a  particular  trans- 
action, as  where  the  defendant  is  charged  with  having  spoken  words 
imputing  perjury  to  the  plaintiff,  in  giving  testimony  as  a  witness  in 
a  certain  cause,  the  plaintiff  is  bound  to  prove  the  words  as  laid,  and 
is  not  at  liberty  to  give  evidence  of  a  general  charge  of  perjury. 
Aldrich  v.  Brown,  11  Wendell,  596. 

SURETIES. 

1.  (Extent  of  liability.)  The  sureties  in  the  bond  of  a  contractor,  given 
to  secure  the  performance  of  a  contract  for  the  supply  of  rations  for 
the  troops  of  the  United  States,  are  not  responsible  for  any  balance 
in  the  hands  of  the  contractor,  at  the  expiration  of  the  contract,  of 
advances  made  to  him,  not  6n  account  of  that  particular  contract 
exclusively,  but  on  account  of  that  and  other  contracts,  as  a  common 
fund  for  supplies,  where  accounts  of  the  supplies,  the  expenditures 
and  the  funds,  had  all  been  throughout  blended  indiscriminately  by 
both  parties,  and  no  separate  portion  had  been  designated,  or  set 
apart  for  the  contract  United  States  v.  Or'*  Administrator,  8  Peters, 
399. 

2.  (Extent  of  liability.)  To  say  that  the  sureties  in  the  bond  should  be 
liable  for  the  whole  balance  would  be  to  say,  that  they  should  be 
liable  for  advances  made  under  any  other  contracts ;  and  if  not  liable 
for  the  whole,  the  very  case  supposed  in  the  instruction  precludes 
the  possibility  of  any  legal  separation  of  the  items  of  the  balance. 
Each  and  all  of  them  are  blended,  per  my  et  per  tout,  as  a  common 

.  fund.  The  case  indeed,  in  the  principles  which  must  govern  it, 
ranges  itself  under  that  large  class  of  cases,  where  a  party,  bound  for 
the  fidelity  of  a  clerk  or  other  agent  of  A,  as  keeper  of  his  money  or 
accounts,  is  held  not  liable  for  acts  done  as  the  keeper  of  the  money 
or  accounts  of  A  and  B.  And  in  the  present  suit  there  is  no  differ- 
ence in  point  of  law  between  the  liability  of  the  principal  and  that  of 
the  sureties  upon  the  bond.  It  is  the  same  contract,  as  to  both ;  and 
binds  both  or  neither.  The  United  States  are  not,  however,  without 
remedy ;  for  there  can  be  no  doubt,  that  an  action  in  another  form 
would  lie  against  the  contractor  for  any  balance,  however  received, 
which  remained  unexpended  in  his  hands  after  the  termination  of  the 
service  for  which  the  advances  were  made.    lb. 

TROVER. 

(Against  purchaser  under  void  execution.)  Trover  may  be  maintained 
against  a  stranger  upon  a  mere  prior  possession  obtained  by  a  pur- 
chaser of  chattels  under  a  void  execution.  Duncan  v.  Spear,  11 
Wendell,  54 — and  note  57. 

VENDOR  AND  VENDEE. 

1.  (Change  of  property  in  materials  for  a  house.)  Where  a  house-builder 
contracted  to  build  a  house  and  find  the  materials,  for  which  he  was 
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to  receive  his  pay  as  the  work  advanced,  and  after  putting  up  and 
enclosing  the  house,  worked  up  in  the  house  plank  preparatory  to 
erecting  columns  for  a  piazza  to  the  building,  and  removed  the  same, 
as  a  mere  matter  of  convenience,  to  an  adjoining  house^  where  they 
were  levied  upon  by  virtue  of  an  execution  against  the  builder;  it 
was  held,  in  an  action  by  the  employer  for  the  taking  of  such  mate- 
rials, that  the  plaintiff,  although  he  had  made  advances  as  the  work 
progressed,  was  not  entitled  to  maintain  an  action;  the  materials 
being  personal  property,  and  not  passing  to  the  plaintiff  until  delivery 
or  until  affixed  to  the  freehold.    Johnson  v.  Hunt,  11  Wendell,  135. 

52.  (Constructive  notice  of  title.)  A  purchaser  at  sheriff's  sale  is  charge- 
able with  constructive  notice  of  the  equitable  rights  of  a  vendee  of  a 
debtor  on  a  judgment  against  whom  lands  are  sold,  and  takes  the 
legal  title  subject  to  such  rights,  where  the  vendee  is  in  the  actual 
possession  of  the  premises  under  a  contract  entered  into  prior  to  the 
attaching  of  the  lien  of  the  judgment  Parks  v.  Jackson,  11  Wendell, 
442. 

WASTE. 

1.  ( Order  to  stay.)  Where  such  order  is  granted  on  the  application  of  a 
plaintiff  in  an  ejectment  suit,  brought  for  the  recovery  of  land,  the 
principal  value  of  which  consists  in  hemlock  timber  growing  upon  it, 
the  removal  from  the  premises  of  hemlock  bark  peeled  previous  to  the 
commencement  of  the  suit,  is  not  a  violation  of  the  order.  The  Peo- 
ple v.  liberty,  11  Wendell,  160. 

2.  (An  order  to  stay  may  be  vacated.)  An  order  for  an  attachment  ob- 
tained ex  parte  for  an  alleged  violation  of  an  order  to  stay  waste,  being 
taken  at  the  peril  of  the  party,  will  be  vacated  if  unadvisedly  made. 
lb. 

WILL. 

1.  ( Vesting  of  a  legacy.)  Where  the  gift  of  a  legacy  is  absolute,  and 
the  time  of  payment  only  postponed,  as  where  the  sum  of  $1000  is 
given  to  A  to  be  paid  when  he  shall  attain  the  age  of  twenty-one,  the 
time,  not  being  of  the  substance  of  the  gift,  postpones  the  payment, 
but  not  the  vesting  of  the  legacy ;  and  if  the  legatee  die  before  the 
period  specified,  his  representatives  are  entitled  to  the  money.  But 
where  the  legacy  is  given  when  the  legatee  shall  attain,  or  provided 
he  does  attain  the  age  of  twenty-one,  time  is  of  the  substance  of  the 
gift,  and  the  legacy  does  not  vest  until  the  contingency  happens. 
Paterson  v.  Ellis1  Executors,  11  Wendell,  259,  and  appendix,  671. 

2.  (Same.)  But  even  where  the  legacy  is  given  when  the  legatee  attains 
the  age  of  twenty-one,  if  the  devisor  directs  the  interest  of  the  legacy 
to  be  applied  in  the  mean  time  for  the  benefit  of  the  legatee,  there 
being  an  absolute  gift  of  the  interest,  the  principal  will  be  deemed  to 
have  vested.    lb. 

3.  (Same.)  So  the  legacy  will  be  deemed  vested,  if  it  be  left  to  the  dis- 
cretion of  a  trustee  to  pay  the  legacy  sooner  than  the  time-  specified  in 
the  will ;  and  it  seems  that  the  mere  appointment  of  a  trustee  for  the 
legatee  during  the  minority  will  have  the  same  effect    lb.  . 
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4.  (Limitation  over  of  personal  property.)  Where  the  words  of  a  Imita- 
tion over  of  personal  property  are  such  as  would  create  an  esfato-tmZ 
in  the  legatee  first  named  was  real  estate  the  subject  of  the  limitation, 
the  gift  to  the  first  legatee  is  absolute,  by  operation  of  law,  notwith- 
standing the  manifest  intent  of  the  devisor  to  the  contrary:  such 
intent,  being  in  contravention  of  the  settled  rules  of  law,  must  yield 
to  the  law.    lb. 

5.  (Same.)  The  rule  is  the  same,  whether  the  estate  taU  is  created  by 
express  words,  or  by  implication.    lb. 

C\  (Ancient  wilt.)  A  will  more  than  thirty  years  old,  and  possession  of 
lands  held  in  conformity  to  it  for  that  length  of  time,  may  be  read  in 
evidence,  without  proof  of  its  execution.  Fefherly  v.  Waggoner,  II 
Wendell,  569. 

7.  (Lost  unll.)  Where  the  existence,  due  execution  and  loss  of  a  will 
are  proved,  its  contents  may  be  shown  by  parol ;  and  the  proof  of 
the  loss,  being  addressed  to  the  court,  need  not  be  as  strict  and  tech- 
nical as  when  submitted  to  a  jury.    lb. 


EQUITY. 

Principal  Cases  in 

EDWARDS'  REPORTS  of  Cases  decided  in  the  First  Circuit  of  the  State 
of  New  York,  by  Vice  Chancellor  M'Coun.    Vol.  I. 

ADVERSE  POSSESSION. 

(Account.)  Where  one  is  enjoying  a  right  adversely  to  another,  but  the 
latter  tacitly  consents  and  acquiesces,  no  account  shall  be  had  beyond 
the  time  of  filing  the  bill.  This  rule  applies  whenever  there  has  been 
a  mere  adverse  possession  and  the  delay  in  asserting  the  right  and 
calling  for  an  account  is  attributable  to  the  complainant's  own  negli- 
gence or  laches.    Roosevelt  v.  Post,  1  Edwards,  579. 

ARREST. 

(After  discharge  from  illegal  arrest)  A  person  who  has  been  illegally 
arrested  while  returning  from  court,  where  be  has  been  examined, 
will  be  liable  to  arrest  under  the  writ,  after  a  discharge  from  the  un- 
lawful taking.  The  process  is  still  good  in  the  sheriff's  hands.  Van 
Wczel  v.  Van  Wezd,  1  Edwards,  113. 

AUCTIONEER. 

(fraudulent  sale.  Answer.)  Where  an  auctioneer  has  the  avails  of  a 
fraudulent  sale  in  his  hands,  he  cannot  protect  himself  from  answer- 
ing by  a  demurrer  upon  the  ground  of  his  being  a  witness.  Schmidt 
v.  Dietericht,  1  Edwards,  119. 


Digitized 


by  Google 


1835.]  Digest  of  Recent  Decisions.  167 

BOND. 

(Remedy  gone.)  Where  N.  sells  out  a  newspaper  estabtishment  to  W. 
and  T.  and,  by  bond  and  covenant,  stipulates  not  to  set  up  another 
paper  within  a  certain  time  and  distance,  and  N.  afterwards  buys  T's 
moiety  and  becomes  joint  proprietor  with  W. :  the  remedy  at  law 
against  N.  upon  the  bond  and  covenant  is  gone.  Noah  v.  Webb,  1 
Edwards,  604. 

DEBTOR  AND  CREDITOR. 

1.  (Fraudulent  assignment.)  Where  an  assignment  professed  to  provide 
for  creditors  named  in  a  schedule,  by  directing  the  proceeds  of  the 
assigned  property  to  be  divided  among  them  pro  rata,  but  that  the 
creditors,  as  a  condition  of  receiving  the  dividend,  should  release  the 
balance  of  their  debts  ;  and  also,  that  any  creditor  not  giving  any  dis- 
charge within  five  days  after  a  dividend  was  declared  and  received, 
should  be  precluded  from  all  benefit :  Held,  to  be  a  fraudulent  assign- 
ment   Armstrong  v.  Bryne,  1  Edwards,  79. 

2.  ( Where  creditors  do  not  come  in  under  the  assignment.)  Where  all  the 
creditors,  or  a  greater  part  of  them,  do  not  conform  to  the  terms  of  an 
assignment,  a  trust  results  to  the  debtors ;  and  the  assignees  would  be 
liable  to  account  to  them  for  any  surplus  in  their  hands.    lb. 

3.  (Delay  of  creditors.  Fraud.)  Although  there  is  a  general  denial  of 
fraud,  yet  if,  upon  the  face  of  a  trust  deed,  it  appears  intended  to  hin- 
der and  delay  creditors,  the  same  will  be  set  aside.  Cunningham  v. 
Freeborn,  1  Edwards,  256. 

4.  (Where  assignee  has  not  executed  the  deed  of  trust)  An  assignee's  not 
having  signed  and  sealed  the  deed  of  trust,  nor  entered  into  a  cove- 
nant to  perform  his  duty,  can  be  no  ground  for  vitiating  the  instru- 
ment   lb. 

5.  (Deed  valid  without  the  signature  of  creditors.)  When  a  deed  for  the 
benefit  of  creditors  is  absolute,  vesting  the  property  in  a  trustee  and 
giving  the  creditors  rights  (after  preferences,)  the  same  is  valid  with- 
out the  necessity  of  the  creditors  signing  it    lb. 

6.  (Omission  of  schedules,  ifc.  in  the  deed  of  trust.)  Although  such  a  deed 
has  no  schedules  to  show  the  property  assigned,  nor  the  names  of  the 
creditors,  nor  the  amount  of  debts,  yet  these  omissions  are  not,  of 
themselves,  sufficient  to  avoid  it  In  some  cases,  when  taken  in  con- 
nexion with  the  circumstances,  it  might  be  otherwise.  In  the  present 
case,  all  this  was  obviated  by  the  defendants  adding  schedules  to  their 
answers.    lb. 

7.  (Agency.  Assignment.)  Where  A.  in  New  York,  being  indebted  to  B. 
and  C,  directs,  by  letter,  the  proceeds  of  a  cargo  in  St  B.  to  be  paid  to 
B.  in  order  to  go  in  satisfaction  of  the  debts  due  to  B.  and  C,  and  this 
letter  is  carried  out  by  E.  who  has  promised  in  writing  to  facilitate 
the  measure :  E.  becomes  their  agent  in  receiving  the  property,  and 
A.  cannot  revoke  the  authority  he  has  given,  nor,  by  subsequent 
assignment,  deprive  them  Of  the  benefit  of  it  De  Forest  v.  Bates,  1 
Edwards,  398. 


Digitized 


by  Google 


168  Digest  of  Recent  Decisions.  [Jan. 

8.  (BUI  by  several  creditors.)  Whenever  there  are  creditors  or  other 
persons  haying  demands,  (which  are  cognizable  in  equity  and  of  equal 
standing)  upon  a  common  fund  or  estate  and  out  of  which  they  claim 
to  be  paid,  the  proper  course- for  them  is  to  unite  in  one  bill  or  for 
one  or  more  to  file  a  bill  in  behalf  of  all.  Such  a  bill  is  not  multifa- 
rious.   LintUhon  v.  Moffat,  1  Edwards,  451. 

9.  ( Where  one  of  several  judgment  creditors  fails  to  prove  Ids  judgment) 
Whether  where  a  bill  is  filed  by  several  judgment-creditors,  and  any 
one  or  more  of  them  fails  to  prove  his  judgment  and  execution  re- 
turned, the  bill  would  be  dismissed  as  to  all :  Query  ?    lb. 

10.  ( Void  assignment.)  A  debtor  assigns  a  part  of  his  property,  in  trust, 
for  all  his  creditors  and  to  be  paid  to  them '  as  they  respectively  exe- 
cute under  their  hands  and  seals,  a  full  release  and  discharge  of  their 
respective  debts,  claims  and  demands '  against  him.  If  all  the  credi- 
tors do  not  accept  of  the  assignment  within  sixty  days,  then  the  debtor 
has  power  to  appoint  so  much  of  the  property  as  may  not  be  accepted 
to  such  creditors  as  he  may  think  proper ;  and  that  such  appointment 
shall  go  into  effect  at  the  expiration  of  such  sixty  days  or  as  soon  as 
such  non-acceptance  could  be  ascertained.  Held,  that  such  an  assign- 
ment hindered  and  delayed  creditors  and  was  void.    lb. 

11.  {Allowance  of  preferences.)  R  would  seem,  that  while  preferences  are 
allowed,  a  debtor,  who  assigns  every  thing  generally,  may  provide, 
that  those  creditors  who,  within  a  reasonable  time,  agree  to  accept  the 
amount  in  full  and  give  a  discharge,  shall  be  first  paid.    lb. 

DEED. 

1.  (Protestation  in  the  attesting  clause.)  A  protestation  in  the  attesting 
clause  of  a  deed,  has  no  effect  upon  it,  provided  it  is  not  at  variance 
with  the  terms  of  the  deed  or  can  have  no  influence  in  qualifying  or 
changing  its  meaning.     Wright  v.  Taylor,  1  Edwards,  226. 

2.  (Error.)  An  error  was  made  in  a  deed  from  a  father  to  a  sod,  by 
describing  the  lands  as  being  in  the  north-wed,  instead  of  the  north- 
east  corner.  The  son  conveyed  the  property  absolutely  to  creditors 
of  the  father  in  satisfaction  of  their  debt  and  the  error  was  continued 
in  the  deed  to  them.  The  defendant,  a  judgment  creditor  of  the 
father,  persevered  in  a  levy  upon  the  land  in  the  north-east  corner, 
after  being  notified  of  the  error:  Held,  that  the  judgment  did  not 
attach  upon  the  land  thus  conveyed.  The  defendant  was  perpetually 
enjoined,  and  costs  were  given  against  her.  Governeur  v.  Titus,  1 
Edwards,  477. 

DEFEASANCE. 

( Whether  it  amounts  to  a  contract.)    It  is  very  questionable,  whether  a ' 
mere  matter  of  defeasance  or  condition  amounts  to  a  contract,  which 
a  court  of  law  or  equity  can  recognise  as  the  foundation  of  an  action 
or  of  a  bill  for  a  specific  performance.     Wright  v.  Taylor,  1  Edwards, 
226. 

DIVORCE  AND  SEPARATION. 

1.  (Intoxication.)  The  propensity  to  drink  to  intoxication  is  not,  in  itself, 
a  ground  for  divorce  a  mensa  et  thoro.    If  the  consequences  of  intoxi- 
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cation  produce  bodily  injury  or  endanger  the  wife's  personal  safety, 
there  the  court  will  interfere.    Mason  v.  Mason,  1  Edwards,  278. 

2.  (Second  marriage  after  verdict  and  before  decree.)  It  is  a  serious  ques- 
tion how  far  a  husband,  who  marries  after  a  feigned  issue  and  before 
a  decree,  can  have  any  benefit  of  a  verdict  of  adultery  given  against 
the  wife.    Stanford  v.  Stanford,  1  Edwards,  317. 

3.  (Condonation.)  Condonation  is  not,  in  all  cases,  a  bar  to  the  remedy. 
It  amounts  only  to  a  forgiveness,  accompanied  with  an  implied  con- 
dition of  not  repeating  the  injury ;  and  when  the  forgiveness  proceeds 
from  the  wife,  it  is  upon  the  idea  of  her  being  treated  with  conjugal 
kindness.  On  a  breach  of  the  condition,  in  either  case,  the  right  to 
prosecute  for  the  former  injury  revives.  Johnson  v.  Johnson,  1  Ed- 
wards, 439. 

DOWER. 

1.  (Bequest  in  lieu  of)  A  bequest  in  lieu  of  dower  and  the  acceptance 
of  the  same,  amounts  to  a  matter  of  contract  and  purchase ;  and  the 
wife  is  to  be  paid  the  bequest  in  preference  to  other  legacies  and 
without  abatement  But  the  debts  are  to  be  paid  first  Isenhart  v. 
Brown,  1  Edwards,  411. 

2.  (Bequest  in  lieu  of)  A  husband  conveyed  real  estate  in  fee,  without 
the  wife's  joining.  Afterwards,  by  will,  he  bequeathed  to  the  wife  a 
third  of  the  remainder  of  his  real  and  personal  estate  '  as  and  for  her 
right  of  dower  during  her  life.'  She  accepted  it  Held,  that  it  was  a 
relinquishment  of  her  claim  for  dower  out  of  the  realty,  which  had 
been  conveyed  by  the  husband  alone,  as  well  as  of  the  lands  whereof 
the  husband  was  seized  at  the  time  of  making  the  will.  Steele  v. 
Fisher,  1  Edwards,  435. 

EVIDENCE. 

(Answer  in  chancery  and  a  single  witness.)  Where  an  answer  is  positive, 
no  decree  can  be  made  against  it  upon  the  testimony  of  a  single  wit- 
ness. If,  however,  there  are  circumstances  which  strengthen  the 
witness  and  entitle  him  to  greater  credit,  this  forms  an  exception.  In 
weighing  circumstances,  equal  credit  is  to  be  given  to  each,  and  it  is 
to  be  forgotten,  that  one  is  a  disinterested  witness.  Sturtevant  v.  War 
terbury,  1  Edwards,  442. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  (Where  administratrix  has  been  superseded*)  An  administratrix,  who 
has  been  superseded,  will  not  be  allowed  to  withdraw  from  a  suit  in 
which  she  is  a  defendant     Carrow  executor,  v.  Mowatt,  1  Edwards,  9. 

2.  (Interest.)  As  a  general  rule,  executors,  administrators,  and  trustees, 
are  liable  to  pay  simple  interest,  where  they  unnecessarily  retain  the 
money  in  their  hands,  hold  it  an  unreasonable  time,  mix  it  with  their 
own  private  funds,  use  it  in  the  way  of  trade  or  derive  any  personal 
advantage  from  it     Gamiss  v.  Gardiner,  1  Edwards,  128. 

3.  (Compound  interest.)  It  is  only  in  special  cases,  and  under  peculiar 
circumstances,  which  must  be  proved,  that  interest  is  to  be  com* 
pounded  against  them.  It  is  confined  to  cases  of  wilful  omission  of 
doty,  and  is  not  adopted  in  a  case  of  negligence.    lb. 
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GIFT. 

J.  B.  T.  (not  a  fireman)  was  killed  at  a  fire  ;  and  the  firemen  raised  a 
subscription  for  the  relief  of  his  family,  which  was  received  by  their 
respective  foremen.  By  the  resolutions  of  the  engineers  and  foremen, 
the  money  was  invested  by  a  committee  in  bank  stock,  in  the  name 
of  the  *  Fire  Department  fund,'  and  the  dividends  were  paid  to  the 
widow  and  children  for  a  limited  period :  Held,  to  be  no  consummated 
gift  vesting  in  the  family.  Taylor  v.  Fire  Department  of  New  York,  1 
Edwards,  294. 

HEARING. 

(Upon  bill  and  answer,)  When  a  cause  is  set  down  for  hearing  upon 
bill  and  answer,  no  evidence  can  be  gone  into.  In  this  case  it  was 
asked  that  certain  receipts  might  be  proved  at  the  hearing,  which 
was  refused.    Depeyster  v.  Colden,  1  Edwards,  63. 

INCORPORATED  COMPANY. 

1.  Where  a  company  is  restricted  from  dealing '  in  the  purchase  or  sale 
of  any  stock  or  funded  debt,  whatsoever  created  or  to  be  created  by  or 
under  any  act  of  the  United  States,  or  of  any  particular  state,'  with 
power  to  sell,  transfer,  and  again  invest  their  capital ;  such  company 
may  deal  by  investment  in  the  stock  of  the  United  States  Bank,  or  in 
the  stock  of  the  banks  or  monied  corporations  of  any  particular  state. 
Verplanck  v.  The  Mercantile  Insurance  Company  of  New  York,  84. 

2.  (Responsibility  of  bailees.)  Directors  are  to  be  looked  upon  as  bailees 
of  the  property.  And  as  they  are  persons  generally  having  an  interest 
in  the  stock,  they  are  not  bailees  who  are  to  derive  no  benefit  from 
their  undertaking,  and  therefore  to  be  held  responsible  for  slight  neg- 
lect, but  they  act  in  relation  to  a  bailment  beneficial  to  both  parties. 
And  the  rule  then  is,  they  must  answer  for  ordinary  neglect ;  and 
*  ordinary  neglect'  is  understood  to  be,  the  omission  of  that  care, 
which  every  man  of  common  prudence  takes  of  his  own  concerns.  lb. 

INSURANCE. 

1.  ( Warranty.)  Words  amounting  to  a  warranty  of  a  vessel  being  then 
at  a  particular  port  or  physically  there,  must  have  a  place  in  the 
policy  as  forming  part  of  the  contract.  CaUaghan  v.  The  Atlantic 
Insurance  Company  of  New  York}  1  Edwards,  64. 

2.  ( Warranty.)  Any  positive  averment  or  allegation  on  the  face  of  an 
instrument  and  making  a  part  of  the  written  contract,  whether  in- 
serted in  the  body  of  it  or  written  in  the  margin  transversely  or  other- 
wise, amounts  to  a  warranty  or  condition.    lb. 

3.  (Representation.)  A  representation  fairly  made  will  not  vitiate  a 
policy,  although  it  be  in  some  degree  erroneous.  But  if  it  contains 
the  assertion  of  a  material  circumstance  which  the  insured  makes  in 
an  unqualified  manner,  without  knowledge  of  its  truth  or  falsehood, 
the  same  will  vitiate  the  policy  in  case  it  turns  out  to  be  false,    lb. 

JUDGMENT  AT  LAW. 

h  [Relief  against.)  Equity  will  not  relieve  against  a  judgment  when 
the  defendant  has,  by  his  own  neglect,  suffered  it  to  pass  against  him 
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or  omitted  to  avail  himself  of  a  defence  which  he  knew  of  and  might 
have  set  up  at  law.  This  is  well  settled.  Loud  v.  Sergeant,  1  Ed- 
wards, 164. 

2.  (Jurisdiction.)  A  mere  pro  forma  judgment,  which  is  liable  to  be  set 
aside,  although  execution  may  have  been  returned,  will  not  enable 
this  court  to  retain  a  jurisdiction  which  is  ancilliary  to  a  court  of  law 
any  longer  than  such  court  suffers  its  proceedings  to  stand.  Butchers 
and  Drovers*  Bank  v.  Willis,  1  Edwards,  645. 

JURISDICTION. 

1.  (To  preserve  property,)  Chancery  can  interpose  to  preserve  property 
in  dispute  pending  litigation  in  another  court,  when  the  powers  of 
the  latter  court  are  insufficient  for  the  purpose.  Schmidt  v.  Dietricht, 
1  Edwards,  119. 

2.  (Relief  from  conditions  subsequent  or  precedent,)    Chancery  will  fre- 
quently relieve  from  the  operation  of  conditions  subsequent  or  pre- 
cedent, where  compensation  can  be  made  in  damages;  and,  by 
analogy,  where  no  injury  arises.    DeForest  v.  Bates,  1  Edwards,' 
394. 

LANDLORD  AND  TENANT. 

1.  (Rent;  when  premises  are  burnt.)  R  seems,  where  a  tenant  covenants 
to  pay  rent  and  the  premises  are  burnt,  he  is  still  liable  and  equity 
cannot  relieve  him.    Patterson  v.  Ackerson,  1  Edwards,  96. 

2.  (Term,  when  premises  are  burnt.)  But  where  a  tenant  covenants  to 
yield  up  the  premises  in  good  repair  at  the  end  of  the  term,  damages 
by  fire  to  the  manufacturing  house  excepted,  *  and  in  case  of  such 
accident  the  rent  was  to  cease:'  It  was  held,  although  upon  such 
accident  the  rent  ceased,  still  the  term  did  not,  the  tenant  could  hold 
until  the  term  had  expired,  and  he  was  not  liable  in  chancery  for  a 
reasonable  rent  as  for  use  and  occupation.    lb. 

3.  (Accident.)  Where  a  tenant  covenants  to  pay  all  taxes,  charges  and 
assessments,  ordinary  and  extraordinary,  which  might,  during  the 
term  of  his  lease,  be  charged  or  assessed  upon  the  demised  property 
or  upon  him,  and  he  paid  an  assessment  on  account  of  a  public 
sewer,  for  which  a  prior  assessment  had  been  paid  by  his  landlord 
before  the  lease,  but  returned  to  the  latter  with  interest  afterwards  on 
account  of  an  erroneous  principle  in  the  assessment :  Held,  that  the 
tenant  had  no  remedy  in  equity  upon  the  rule  of  accident  Cram  v. 
Munro,  1  Edwards,  123. 

MORTGAGOR  AND  MORTGAGEE. 

1.  (Mortgagee  overreached  by  the  act  of  the  assignor  of  a  mortgage.)  A 
person  who  suffers  himself  to  do  an  unlawful  act,  whereby  another  is 
injured,  shall  make  satisfaction.  Therefore,  where  a  mortgage  was 
.  made  to  F.  who  took  an  assignment  of  a  prior  mortgage  from  W.  but 
did  not  get  it  recorded,  and  W.  was  afterwards  induced  to  acknow- 
ledge satisfaction  of  the  mortgage  which  he  had  assigned,  whereby 
F.'s  security  was  overreached  hy  an  intermediate  judgment:  Held, 
that  W.'s  estate  should  make  reparation.  Ferris  v.  Hendrkkson,  1 
Edwards,  132. 
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3.  (Priority  of  the  United  States.)  Where  a  mortgagor,  for  bis  own 
advantage,  yet  in  good  faith,  procures  satisfaction-pieces  from  his 
mortgagees  and  cancels  the  mortgages  without  paying  the  mortgage 
moneys,  and  does  so  upon  an  understanding  to  give  new  mortgages, 
but  dies  before  accomplishing  it,  and  his  heirs  give  such  new  mort- 
gages :  Held,  they  should  have  the  same  effect  as  the  old  securities, 
subject  to  intervening  rights ;  and  that  the  United  States  were  not 
entitled  to  come  in  for  the  amount  of  duties  secured  upon  bonds 
afterwards  given  by  the  deceased  mortgagor  rateably  with  the  mort- 
gages.    United  States  of  America  v.  Orookshank,  1  Edwards,  233. 

3.  (Right  to  set-off  rents  against  principal  and  interest  of  the  mortgage 
debt)  Although  a  mortgagee  is  tenant  to  the  mortgagor  of  the  pre- 
mises mortgaged,  yet  the  right  to  set-off  rents  against  the  principal  or 
interest  of  the  mortgage  debt  does  not  necessarily  attach  as  an  inhe- 
rent quality  of  the  contract,  so  as  to  prevent  the  assignment  of  the 
mortgage,  except  subject  to  the  right  on  a  bill  to  redeem.  WoeicoU 
v.  Sullivan,  1  Edwards,  399. 

PARTITION. 

1.  ( When  granted.)  A  decree  for  partition  or  sale  of  the  real  estate  will 
not  be  granted  amongst  heirs,  while  the  personal  property  appears  to 
be  insufficient  to  pay  the  debts  of  the  ancestor.  Matthews  v.  Mat- 
ihews,  1  Edwards,  565. 

2.  (Tenant  in  common,)  A  tenant  in  common  of  part  is  not  debarred 
from  bringing  a  bill  of  partition  individually,  merely  because  he  is  a 
trustee  as  to  another  part     Cheesman  v.  Thome,  1  Edwards,  629. 

PARTNERSHIP. 

1.  (Joint  speculation  and  failure  of  the  purchaser.)  Where  a  party  in  a 
joint  speculation  pays  for  goods  and  sells  them  bona  fide,  he  cannot 
be  charged  with  a  loss  arising  from  the  failure  of  the  purchaser :  but 
is  entitled  to  be  reimbursed  one  half  of  the  money  advanced  fbr  the 
original  purchase ;  and  this  will  be  so,  even  although  he  may  have 
declared  the  debt  secured  and  afterwards  accepted  of  a  compromise 
without  the  consent  or  knowledge  of  the  other  party,  provided  there 
was  no  deceit  or  misleading.  Cunningham  v.  Littlefield,  1  Edwards, 
104. 

2.  (Rights  and  responsibilities  of  a  member.)  One  partner  can  bind 
another  in  the  settlement,  adjustment  and  compounding  of  a  debt  due 
to  them  jointly,  without  the  knowledge  or  express  assent  of  the  other ; 
and  when  such  a  power  is  exercised  in  good  faith  and  in  relation  to 
a  matter  within  the  scope  of  the  partnership,  he  cannot  be  responsi- 
ble to  the  other  for  error  of  judgment  or  any  thing  short. of  a  derelic- 
tion of  duty.    lb. 

3.  (Bill  for  account.)  In  the  absence  of  fraud,  the  next  of  kin  cannot 
file  a  bill  for  account  against  surviving  partners,  one  of  whom  is  ad- 
ministrator to  the  deceased  partner.  Hyer  v.  Burdett,  1  Edwards, 
325. 

4.  (Long  silence  after  receiving  an  account.)  If  a  partner  in  a  single 
partnership  transaction  receives  from  the  other  partner  a  statement  of 
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account  between  them  and  is  silent  for  thirteen  years  afterwards,  it 
amounts  to  an  acquiescence.    Atwater  v.  Fowler,  1  Edwards,  .417. 

5.  (Private  debts  payable  from  partnership  funds.)  A  private  debt 
without  the  express  assent  of  the  creditor,  may,  by  the  understanding 
of  partners,  become  payable  out  of  partnership  funds.  Colt  v.  Wilder 
1  Edwards,  484. 

6.  Thus :  B,  a  bookseller,  was  privately  indebted  to  A  for  money  had  and 
received.  The  former  laid  out  the  money  in  books  and  brought 
them  as  stock  into  a  partnership  formed  with  C.  The  concern  be- 
came insolvent ;  and  B  (during  C's  absence,  but  acting  for  him  under 
a  power)  made  an  assignment  for  the  benefit  of  their  creditors,  and 
put  down  A  as  a  creditor  of  the  concern.  The  court  considering 
there  was  proof  of  C's  understanding,  before  the  insolvency,  that  the 
debts  which  B  owed  for  books  brought  into  the  concern  were  to  be 
paid  out  of  the  copartnership  funds :  Held,  that  A  was  to  be  con- 
sidered as  a  creditor  of  the  firm,  notwithstanding  he  had  given  no 
consent  to  be  so  considered,  and  was  entitled  to  dividends  under  the 
assignment  with  the  rest  of  the  partnership  creditors.    lb. 

PLEADING. 

1.  (Answer.)  Material  and  necessary  matter  must  be  explicitly  met  in 
an  answer;  but  exceptions,  founded  upon  verbal  criticism,  slight 
defect  and  omission  of  immaterial  matter,  will  be  invariably  disal- 
lowed and  treated  as  vexatious.    Baggot  v.  Henry,  1  Edwards,  7. 

2.  (Answer,)  Difference  in  the  mode  of  answering  between  a  bill  filed 
for  the  discovery  of  property  alleged  to  have  been  fraudulently  as- 
signed and  for  the  purpose  of  setting  aside  the  trust-deed,  and  a  bill 
for  an  account  and  distribution :  and  see  note  a  at  the  end  of  the 
case.    Cunningham  v.  Freeborn,  1  Edwards,  28. 

3.  (Answer.  Fraud  or  failure  of  consideration.)  In  a  suit  in  equity 
founded  upon  the  original  consideration  of  a  sale  or  upon  the  security 
given  for  purchase  money,  a  defendant  may  set  up  in  his  answer  a 
fraud  or  deceit  in  the  sale  or  a  breach  of  warranty,  and  show  a  total 
or  partial  failure  of  Consideration.  It  prevents  circuity  of  action 
Lewis  v.  WUson,  1  Edwards,  305. 

4.  (When  strictness  is  required  in  an  answer.)  Where  suspicious  cir- 
cumstances, gross  fraud  and  collusion  are  charged  in  a  bill,  the  de- 
fendant will  be  held  to  a  strict  rule  in  answering.  Not  only  his 
motives,  but  his  designs,  his  '  unuttered  thoughts,9  must  be  exposed. 
Mechanics'  Bank  v.  Levy,  1  Edwards,  316. 

5.  (Impertinence.)  A  short  sentence  is  not  impertinent,  although  it  con- 
tains no  fact  or  material  matter  and  may  be  only  inserted  in  answer 
from  abundant  caution.    Desplaces  v.  Goris,  1  Edwards,  350. 

6.  (Impertinence.)  A  statement  in  an  answer  introduced  to  show  the 
temper  with  which  a  bill  is  filed  and  the  oppressive  course  pursued 
by  a  complainant,  is  not  impertinent:  it  may  have  an  effect  upon  the 
costs.    lb. 

7.  (Impertinence.)  If  a  bill  against  executors  calls  specifically  and  par- 
ticularly for  accounts  in  all  their  various  details,  a  very  voluminous 
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schedule,  containing  a  copy  from  the  books  of  accounts  specifying 
each  item  of  debit  and  credit,  will  not  be  impertinent  It  seems,  it 
Would  have  been  impertinent,  if  the  bill  had  not  thus  called  for  it 
Scudder  v.  Bogert,  1  Edwards,  372. 

8.  (Impertinence.)  Copies  of  receipts  taken  by  the  defendants,  for 
moneys  paid  and  charged  in  account,  and  making  an  immense 
schedule  to  an  answer,  are  impertinent,    lb. 

9.  (Impertinence.)  If  in  an  answer  to  a  divorce  bill,  a  defendant  (not 
the  husband)  insert  matter  tending  to  criminate  the  wife,  or  in  pallia- 
tion of  the  husband,  it  will  be  deemed  impertinent  Monroy  v.  Mon- 
roy,  1  Edwards,  382. 

10.  (Amendment.)  Although,  as  a  general  rule,  a  party  must  answer 
fully,  yet  he  may  accompany  an  admission  or  denial  with  explana- 
tions by  way  of  avoidance ;  and  if  the  complainant  required  further 
information,  he  must  get  it  through  the  interrogatories  or  charging 
part  of  the  bill.  If  he  has  omitted  these,  he  cannot  except  His 
course  is  to  amend.     Whitney  v.  Bclden,  1  Edwards,  386. 

11.  (Answer.)  Where  a  complainant  files  a  judgment-creditor's-bill 
and  charges  the  defendant  'has*  property,  it  is  not  sufficient  for  the 
latter  to  deny,  in  general  terms,  that  he  has  any:  he  must  answer  as 
to  whether  he  had  property  at  the  time  the  bill  was  filed.  Trotter  v. 
Bunce,  1  Edwards,  573. 

12.  (Cross-bill.)  A  bill  which  does  not  pray  that  the  cause  may  be 
heard  at  the  same  time  with  another  cause  and  one  decree  be  had  in 
both,  is  not,  in  form,  a  cross-bill.  But  it  would  seem,  if  they  are 
calculated  to  present  one  and  the  same  point,  although  for  different 
objects,  they  may  stand  together  and  be  prosecuted  at  the  same  time. 
Wright  v.  Taylor,  1  Edwards,  226. 

13.  (Plea.  Jurisdiction.)  Where  a  complainant  files  a  bill  in  this  court, 
upon  a  judgment  recovered  on  a  bond  in  a  court  whose  ordinary 
jurisdiction  is  limited  to  $100,  but  which  has  jurisdiction  upon  some 
species  of  bonds  to  a  greater  amount,  the  defendant,  in  setting  up  a 
plea  that  the  matter  of  such  judgment  was  coram  non  judici  for  the 
want  of  jurisdiction,  must  show  affirmatively  on  the  face  of  the  plea, 
that  it  was  not  a  bond  of  the  latter  description,  otherwise  it  will  be 
presumed  that  the  court  had  jurisdiction.  Storms  v.  Storms,  1  Ed- 
wards, 586. 

PRACTICE. 

1.  (Amendments.)  A  party  under  the  privilege  of  amending,  is  not  to 
introduce  matter  which  would  constitute  a  new  bill.  Verplanck  v. 
Mercantile  Insurance  Company,  1  Edwards,  46. 

2.  (Amendments.)  Amendments  can  only  be  granted  when  the  bill  is 
defective  in  parties  or  in  prayer  for  relief,  or  in  the  omission  or  mis- 
take of  a  feet  or  circumstance  connected  with  the  substance,  but  not 
forming  the  substance  itself,  nor  repugnant  thereto.  The  latter  part 
of  this  principle  applies  to  all  pleadings  in  equity.    lb. 

3.  (Explanatory  matter.)  Material  and  substantive  matter  and  state- 
ments, allegations  and  charges,  which  have  been  sworn  to,  cannot 
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be  stricken  out;  they  are  to  be  corrected  by  the  addition  of  explana- 
tory or  supplemental  statement  or  additional  answer.  This  regula- 
tion holds  as  well  in  ordinary  sworn  bills  as  in  those  where  injunc- 
tions are  outstanding.     lb. 

4.  (  Oath  as  to  the  truth  of  proposed  amendments.)  tt  seems,  that  (in  a  sworn 
bill)  ttie  complainants,  and  not  their  solicitor,  ought  to  have  sworn  to 
the  truth  of  proposed  amendments.  Also,  that  the  information  upon 
which  the  new  matter  was  founded,  had  come  to  their  knowledge 
since  the  filing  of  the  original  bilL    lb. 

5.  (Answer.)  Matter  of  fact  in  an  answer,  which  is  not  within  the  dis- 
covery sought,  but  set  up  in  avoidance,  must  be  proved  or  made  out 
by  circumstances,  before  a  defendant  can  have  the  benefit  of  iL  Jft- 
water  v.  Fowler,  1  Edwards,  417. 

6.  (Sequestration.  Contempt.)  This  court  can,  through  a  sequestration, 
lay  hold  of  property  of  every  description,  any  where  within  its  juris- 
diction, belonging  to  a  party  in  contempt  for  not  obeying  a  decree ; 
and  it  also  has  power  to  apply  it  in  satisfaction.  And  where  the 
delay  of  an  attachment  and  sequestration  would  jeopardize  the  rights 
of  the  opposite  party,  the  latter  may,  in  the  first  instance,  file  a  fresh 
bill,  thereby  restraining  the  property  and  party  in  contempt,  and  thus 
obtain  the  effect  of  the  former  decree.  White  v.  Geraerdt,  1  Edwards, 
336. 

7.  (Dismissal  of  bill.)  If  the  complainant  greatly  delays  urging  on  the 
other  defendants,  the  one  who  stands  ready  to  enter  a  rule  to  produce 
witnesses  may  move  to  have  the  bill  dismissed  as  to  him  for  want  of 
prosecution.     VermUlya  v.  OdeU,  1  Edwards,  617. 

8.  (Commission  to  examine  witnesses.)  Where  a  commission  to  examine 
witnesses  has  not  been  returned,  it  will  be  necessary  to  make  an 
application  to  the  court  to  extend  the  time  for  closing  the  proofs : 
otherwise,  they  can  be  closed  as  in  ordinary  cases.  Barnett  v.  Par- 
dow,  1  Edwards,  11. 

9.  (Costs.)  Costs  of  the  suit  may  be  taxed  after  the  court  has  refused 
to  grant  a  new  trial  and  made  a  decree,  though  before  a  master  has 
reported  as  to  an  amount  for  alimony.  Midock  v.  Mulock,  1  Edwards, 
14. 

10.  (Costs.)  A  defendant  may  require  security  for  costs  at  any  stage  of 
a  suit  from  a  non-resident  complainant  who  resides  out  of  the  juris- 
diction at  the  commencement  of  the  suit  and  continues  so.  Burgess 
v.  Gregory,  1  Edwards,  449. 

11.  (Exceptions.)  Exceptions  for  impertinence  must  be  supported  in 
toto  or  fail  altogether;  and  an  exception  will  be  overruled,  if  it 
includes  any  one  passage  which  is  impertinent  Desplaces  v.  Goris, 
1  Edwards,  351. 

158.  (Rules  as  to  granting  new  trials.)  The  rules  which  formerly  gov- 
erned courts  of  law  in  granting  new  trials,  upon  the  ground  of  testi- 
mony improperly  admitted  or  rejected,  has  never  been  adopted  in 
equity.    Midock  v.  Midock,  1  Edwards,  14. 

13.  (Feigned  issue.)  The  object  of  a  feigned  issue  in  this  court  is  to 
satisfy  the  mind  of  the  equity  judge  upon  matters  of  fact ;  and  the 
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object  is  attained  when  his  conscience  is  satisfied  that,  at  the  trial, 
justice  has  been  substantially  done.    76. 

14.  (Feigned  issue.)  Chancery  will  often  grant  a  second,  and  sometimes 
a  third,  fourth  and  even  a  fifth  trial  of  a  feigned  issue,  in  cases  -where 
a  court  of  law  would  not  disturb  a  first  verdict.  Patterson  v.  «£dfcer- 
son,  1  Edwards,  96. 

15.  (Feigned  issue.  Evidence.)  tt  seems,  where  a  feigned  issue  is 
awarded  to  try  a  suggested  forgery  in  a  receipt  held  by  a  complain- 
ant, the  defendants  are  bound  by  the  same  rules  of  evidence  as  if  the 
party  was  upon  his  trial  under  an  indictment  for  a  forgery.    lb, 

16.  (Feigned  issue.  Evidence.)  R  seems,  that  where  a  question  of  fraud 
depends,  not  upon  the  answer  and  the  testimony  of  one  witness,  but 
upon  facts  and  circumstances  disclosed'  by  the  pleadings  and  proofs 
on  both  sides,  all  of  which,  taken  together,  still  leave  the  point  in 
doubt:  the  defendant  has  a  right  to  read  his  answer  on  a  feigned 
issue.  At  any  rate,  it  is  a  fair  matter  of  discretion  to  give  him  the 
benefit  of  evidence  before  the  jury  as  fully  as  it  exists  upon  the 
pleadings  and  proofs.  It  would  follow  that  the  bill  should  be  read, 
with  a  view  to  the  better  understanding  of  the  answer.  Sturtevant  v. 
Waterbury,  1  Edwards,  442. 

17.  (Injunction.)  Testimony  taken  in  the  cause  cannot  be  read  upon  a 
motion  to  dissolve  an  injunction.  Brush  v.  Vandenbergh,!  Edwards, 
21. 

18.  (Injunction.)  If  there  is  a  fair  and  reasonable  question  for  the  court 
to  decide,  namely,  whether  a  contract  may  not  be  specifically  exe- 
cuted, an  injunction  granted  in  the  cause  will  be  retained  until  the 
hearing.    lb. 

19.  (Supplemental  bill.)  Where  a  first  mortgagee  files  a  bill  of  foreclo- 
sure, and,  after  a  decree,  but  before  a  sale,  the  mortgagor  pays  the 
interest  due  and  costs,  the  after-mortgagees  cannot  have  the  benefit  of 
the  decree,  except  by  filing  a  supplemental  bill.  Rankin  v.  Dutch 
Church,  1  Edwards,  20. 

20.  (Parties.)  A  new  defendant  cannot  be  added  to  a  suit  upon  a 
petition.  It  must  be  by  a  supplemental  bilk  Carom,  executor  v. 
Mowatt,  1  Edwards,  9. 

21.  (Parties.)  A  person  made  a  party  to  a  suh  after  testimony  taken 
cannot  be  affected  by  such  proof  Jenkins  v.  Bisbee,  1  Edwards, 
377. 

22.  (Partus.)  Where  a  mortgagee  has  assigned  his  whole  interest, 
and  the  mortgagor  files  a  bill  for  an  account  and  to  redeem,  the 
general  rule  is  that  the  mortgagee  is  not  a  necessary  party.  Still,  if 
there  are  circumstances  rendering  it  proper,  the  practice  is  otherwise. 
Wolcott  v.  Sullivan,  1  Edwards,  399. 

23.  (Special  replication.)  The  use  of  special  replications  has  been  dis- 
continued. And  if  a  complainant  wants  to  avoid  the  effect  of  matter 
pleaded  in  bar,  he  must  apply  to  amend  the  charging  part  of  his  bill. 
This  charging  part,  containing  the  alleged  pretences  of  a  defendant 
and  the  complainant's  denial  of  them,  amounts,  virtually,  to  a  special 
replication.    Storms  v.  Storms,  1  Edwards,  358. 
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24»  (Suhpama.  Service.)  Where  a  copy  of  subpoena  to  appear  and 
answer  is,  as  to  the  return  day  and  mouth,  served  in  blank,  it  is  not 
a  good  service,  and  proceedings  under  it  will  be  set  aside.  Arden  v. 
WaUen,  1  Edwards,  631. 

25.  (Surety  on  sale  of  infant's  estate.)  Although  a  petition  to  sell  infant's 
real  estate  sets  forth  their  inability  to  procure  security,  and  a  master's 
.certificate  is  to  the  same  effect,  yet  the  court  cannot  dispense  with 
sureties.    Matter  of  Thome,  I  Edwards,  50  7. 

286.  ( Witness.)  A  witness  who  demurs  to  a  question  put  to  him  in  the 
examiner's  office,  cannot  bring  the  matter  before  the  court  It  is  for 
the  party  who  puts  the  question  to  do  so,  and  if  he  does  not,  no  one 
else  ought  or  can.    Mowatt  v.  Graham,  1  Edwards,  13. 

RELEASE. 

( Of  '  all  claims  and  demands  whatsoever?)  The  general  words  in  a 
release  of  *  all  claims  and  demands  whatsoever,*  are  to  be  restricted 
to  the  subject-matter  of  the  release.  Thus,  where  P.  M.  executed  a 
release  to  T.  B.  C,  by  which  he  acknowledged  to  have  received 
from  the  said  T.  B.  C.  a  conveyance  of  a  lot  of  ground  described  as 
Lot  No.  184,  valued  at  $200,  in  full  satisfaction  and  discharge  of  all 
claims  and  demands  whatsoever,  and,  in  consideration  thereof  and  of 
$1  released  and  discharged  the  said  T.  B.  C.  of  and  from  all  claims 
and  demands  whatsoever.  It  was  held,  that  the  release  was  to  be  re- 
stricted to  the  claims  and  demands  which  P.  M.  had  against  T.  B.  C. 
for  the  said  lot  of  ground  No.  184 ;  or  to  some  demand  of  $200 
which  the  conveyance  was  intended  to  satisfy.  McMyre  v.  Clarke, 
1  Edwards,  34. 

RELIGIOUS  INCORPORATION  OR  SOCIETY. 

1.  (Jurisdiction  over.)  The  jurisdiction  which  chancery  has  over  trusts 
may  be  exercised  over  the  property  or  temporalities  of  religious  so- 
cieties (whether  incorporated  or  not)  as  being  trust  property ;  and 
equity  will  see  the  trusts  faithfully  performed.  Bowden  v.  McLcod,  1 
Edwards,  588. 

2.  ( Where  two  parties  in  a  congregation  dispute.)  While  two  parties  in 
a  congregation  were  trying  to  get  the  possession  of  the  church  and 
their  disputes  were  under  scrutiny  of  a  synod,  the  court  directed  each 
party  alternately  to  have  the  weekly  use  of  the  church.    lb. 

SET-OFF. 

1.  (Distress  for  rent.)  Neither  at  law  nor  in  equity  can  there  be  set-off 
against  a  distress  for  rent     Wolcott  v.  Sullivan,  1  Edwards,  399. 

2.  (Debentures.)  Where  a  party  claims  a  set-off  and  yet  settles  the  debt 
without  further  steps  to  establish  his  right,  this  amounts  to  a  volun- 
tary payment    Morton  v.  Ludlow,  1  Edwards,  639. 

SPECIFIC  PERFORMANCE. 

1.  (l  Shall  have  liberty  to  purchase?)  The  words, '  shall  have  liberty  to 
purchase,9  contained  in  a  covenant,  are  to  be  construed  as  giving  the 
right  to  a  clear  title,  free  from  a  claim  of  dower  and  all  other  incum- 
brance.   It  means,  the  whole  title.    Matter  of  Hunter,  1  Edwards,  1. 
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2.  (Offer  to  perform.)  It  is  undoubtedly  true,  that  at  law  the  tender  of 
the  deed  or  offer  to  perform  specifically  after  suit  brought  for  non- 
performance, would  not  affect  or  take  away  the  right  to  proceed  with 
the  suit :  but  the  commencement  of  an  action  is  not  ipso  facto  a 
deprivation  of  right  to  go  into  equity  for  leave  to  perform  the  eon- 
tract.    Brush  v.  Vandenbergh,  1  Edwards,  21. 

3.  (Alienism  of  purchasers.)  Purchasers  of  real  estate  cannot  suggest 
their  own  alienism  as  a  bar  to  specific  performance.  Scott  v.  Thorpe, 
1  Edwards,  512. 

STATUTE  OF  LIMITATIONS. 

(What  unll  prevent  its  operation.  Pleading.)  Ignorance  of  rights  and 
fraud  and  concealment  will  prevent  the  operation  of  the  statute ;  but 
a  party  must  set  these  up  distinctly  in  his  pleading.  An  averment 
that  the  complainants  had  not  been  '  in  a  situation  to  call  the  guar- 
dians or  their  representatives  to  an  account,'  is  too  indefinite.  Ber- 
tine  v.  Varian,  1  Edwards,  342. 

TENDER. 

(What  is  sufficient)  A  mere  offer  to  pay  off  a  judgment,  made  by  a 
person  who  is  ready  to  purchase  the  property  is  not  a  sufficient  ten- 
der to  the  judgment-creditor  to  vary  the  running  of  interest.  Jones 
v.  Moore,  1  Edwards,  632. 

TRUST,  TRUSTEE. 

1.  (Trust  property.)  Where  A  is  mortgagee  and  trustee  for  creditors 
and  buys  in  the  real  estate  (mortgaged  to  him)  in  his  own  name,  but 
voluntarily  for  the  benefit  of  the  trust,  and  afterwards  allows  a  re-sale 
for  the  like  purpose  (subject  to  his  just  charges  and  expenses)  and 
the  amount  is  credited  to  the  trust  fond,  he  cannot  retract ;  especially 
as  the  debt  owing  to  him  from  the  trust  estate  had  been  satisfied.  It 
has  become  trust  property.    Pierson  v.  Thompson,  1  Edwards,  212. 

2.  (Costs.)  A  trustee  cannot  charge  the  trust  estate  with  the  costs  of 
defending  actions  of  assault  and  battery  recovered  against  him,  al- 
though the  acts  arose  in  an  attempt  to  protect  the  trust  property. 
lb. 

3.  (Commissions.)  Where  certain  persons  were  to  subscribe  for  a 
large  amount  of  stock  and  hold  it  upon  trusts  afterwards  declared, 
and  they  became  trustees  for  the  creditors  of  the  person  beneficially 
interested :  Held,  they  could  not  charge  commissions  upon  the  stock 
either  as  trustees  or  special  agents.    lb. 

UNITED  STATES. 

(Priority  of  payment)  The  act  of  congress  of  the  2d  day  of  May,  1799, 
which  gives  the  United  States  a  priority  of  payment  in  cases  of  in- 
solvency or  where  any  estate  in  the  hands  of  executors,  administra- 
tors or  assignees  is  not  sufficient,  does  not  give  a  priority  out  of  the 
real  estate  or  the  proceeds  of  real  estate  belonging  to  or  vested  in  the 
heirs  of  the  debtor.  United  States  of  America  v.  Crookshank,  1  Ed- 
wards, 233. 
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VENDOR  AND  PURCHASER. 

(Mistake  of  law.)  A  contract  entered  into  under  a  mutual  misconcep- 
tion of  legal  rights,  amounting  to  a  mistake  of  law  in  the  contracting 
parties,  by  which  the  object  of  it  cannot  be  accomplished,  is  as  liable 
to  be  set  aside  or  rescinded  as  a  contract  founded  in  mistake  of  mat- 
ters of  fact    Champlin  v.  Laytin,  1  Edwards,  467. 

WRONG-DOER. 

(Servant.)  If  a  servant  or  agent  commits  a  trespass  ignorantly,  upon 
an  express  promise  of  indemnity,  the  promise  may  be  enforced ;  but 
if  the  wrong-doer  knows  the  act  to  be  unlawful,  he  can  never 
enforce  the  promise.    Pierson  v#  Thompson,  1  Edwards,  212. 

WILL. 

1.  (Construction.)  Testator  directed  the  remainder  of  his  personal 
estate  to  be  divided  into  six  equal  parts  and  bequeathed  it  as  follows: 
to  his  step-daughter  M.  one  share,  to  his  daughter  S.  one  share,  to 
the  children  of  his  daughter  E.  one  share,  to  the  children  of  his 
daughter  M.  one  share,  to  the  children  of  his  daughter  B  one  share, 
and  to  the  children  of  his  son  J.  one  share.  But  if  his  said  children 
or  his  said  step-daughter  should  die  without  issue,  the  share  of  the 
party  dying  was  to  be  equally  divided  between  the  survivors  of  his 
children  or  grandchildren.  The  daughter  died  without  issue.  The 
step-daughter  M.  married  and  died,  leaving  issue.  The  question  was, 
whether  they  had  a  right  to  any  part  of  B.'s  share :  Held  that  they 
had  not.    Barnes  v.  Greenzebach,  1  Edwards,  42. 

2.  (Construction.)  The  legal  signification  of  issue,  children  or  grand- 
children, and  every  word  of  the  like  species,  when  used  in  a  will  as 
descriptive  of  persons  who  are  to  take  as  devisees  or  legatees,  applies 
to  those  only  who  are  of  the  blood  of  the  testator  or  person  named 
as  the  parent  and  does  not  comprehend  those  who  may  have  acquired 
the  name  or  character  of  children  by  marriage.  They  are  prima 
facia  excluded ;  but  this  rule  gives  way  where  there  is  a  clear  inten- 
tion to  the  contrary :  for  the  intent  will  govern  and  control  the  legal 
operation  of  words.    lb. 

3.  (Where  will  is  destroyed.)  If  a  will  is  destroyed  in  the  lifetime  of  a 
testator  without  his  knowledge,  it  may  still  be  established  upon  satis- 
factory proof  of  its  contents,  and  destruction.  Bowen  v.  Idley,  1 
Edwards,  148. 

4.  (Construction.)  Where  a  recital  in  a  will  manifests  an  intention  to 
make  a  present  bequest  and  the  words  of  actual  bequest  are  omitted 
by  inadvertence  or  mistake,  the  words  will  be  supplied ;  and  the 
words  will  amount  to  an  implied  bequest  Therefore,  where  a  tes- 
tator gave  'unto  my  cousin  S.  M.  daughter  of  my  uncle  D.  O.  $1000, 
more  than  the  equal  part  above  mentioned  to  my  uncle  D.  O.'s 
children ; '  and  nothing  was  above  mentioned  to  them,  but  there  was 
a  prior  clause  which  gave  to  the  children  of  seven  uncles  named 
(not  naming  D.  O.  among  them)  $5,000  each.  It  was  held,  that  the 
children  of  D.  O.  each  took  $5,000  by  implication.  Marsh  v.  Hague, 
1  Edwards,  174. 
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5.  (*  Children.9)  Grandchildren  and  great  grandchildren  do  not  take  aa 
'children,9  except  from  necessity  and  where  the  will  would  be  in- 
operative* or  where  the  testator  has  shown  he  did  not  intend  to  use 
the  term  according  to  its  actual  meaning,  but  in  a  restricted  sense. 
They  may  sometimes  be  let  in  under  a  liberal  construction  of  the 
word*  children.'    lb.    (S.  P.  Tier  v.  Penncll,  1  Edwards,  354.; 

6.  (Wrong  description  of  a  person.)  If  a  legacy  be  given  to  a  person  by 
a  correct  name  but  with  a  wrong  description  or  addition,  the  latter 
will  not  vitiate  the  bequest,  but  will  be  rejected.  In  the  present  case, 
a  legacy  was  left « to  Mary  S.,  wife  of  Nathaniel  S.,  1300.'  Mary  S.'s 
husband  was  named  Abraham  and  Sarah  S.'s  husband  was  Nathaniel 
S.  Upon  extrinsic  evidence  and*  circumstances :  it  was  held,  that 
Mary  S.  was  intended.    Smith  v.  Smithy  1  Edwards,  189. 

7.  (Construction.)  A,  by  will,  after  devising  specific  bequests,  be- 
queathed to  his  daughter  C  $4000,  on  her  marriage,  to  the  intent  that 
she  might  receive  as  much  as  his  other  children,  to  all  of  whom  he 
had  made  large  gifts  on  their  marriage.  He  devised,  with  limita- 
tions, a  dwelling  house  to  each  of  his  four  daughters,  including  C. 
(The  son  had  one  given  to  him  during  A's  lifetime.)  A  fifth  part  of 
the  residue  of  his  estate  was  left  to  each  child.  A  married  after 
making  the  will,  and,  by  codicil,  bequeathed  to  every  after-born 
child  '  an  equal  share  of  my  property  with  my  other  children,  not- 
withstanding it  may  have  been  hereinbefore  appropriated.'  There 
was  an  after-born  daughter :  Held,  that  C's  share  was  the  standard 
for  setting  out  the  posthumous  child's  rights;  and,  therefore,  the 
latter  was  entitled  to  $4000,  a  house  equal  in  value  to  C's,  and  a  sixth 
of  the  residue.  Also,  that  the  after-born  daughter  took  upon  the 
same  trusts  and  limitations  to  which  the  other  daughters  were  sub- 
ject   Lawrence  v.  Lawrence,  1  Edwards,  241. 

8.  (Insanity  of  testator.)  Although  the  insanity  of  a  testator  is  passed 
upon  by  a  surrogate,  and,  on  an  appeal  from  his  decision,  the  chan- 
cellor determines  against  the  will,  still  it  is  only  conclusive  as  regards 
the  personal  estate.  The  question,  whether  there  is  a  devise  of  the 
real  estate  or  not,  remains  open  and  can  only  be  set  at  rest  through 
an  issue  or  a  trial  at  law.  Therefore,  in  such  a  case,  no  partition  can 
be  had  pending  this  question.    Bogardus  v.  Clarke,  1  Edwards,  266. 

9.  (Construction.)  R.  C.  devised  real  estate  to  his  daughter  A.  and  her 
husband  for  their  joint  lives,  with  remainder  to  such  child  or  child- 
ren as  A.  should  leave  at  the  time  of  her  decease,  and  to  their  respec- 
tive heirs,  executors,  administrators  and  assigns  forever,  share  and 
share  alike.  A.  left  children,  and  a  female  grandchild,  the  daughter 
of  a  deceased  son  who  had  died  in  the  lifetime  of  A.  and  her  husband. 
Held,  that  the  grandchild  was  not  entitled.  Tier  v.  PenneU,  1  Ed- 
wards, 354. 

10.  ( Child  en  ventre  sa  mere.)  Where  a  daughter  was  to  receive  a  legacy 
with  interest  from  the  time  of  the  testator's  death  and  the  court  had 
determined  that  the  rights  of  a  child  en  ventre  sa  mere  stood  upon  the 
same  footing,  interest  was  given  to  such  child  from  the  time  of  such 
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testator's  dying  and  not  from  its  birth.    Lawrence  v.  Laurence,  1  Ed- 
wards, 557. 

11.  (Child  en  ventre  aa  mere.)  The  court  having  also  decreed,  that  the 
child  was  entitled  to  a  sum  of  money  (in  order  to  put  her  on  a  par 
with  other  children)  in  lieu  of  a  dwelling  house  which  had  been  be- 
queathed by  the  testator  to  each  of  his  other  daughters,  from  the  time 
of  his  decease.  It  was  hdd,  that  the  child  was  entitled  to  interest 
upon  the  money  only  from  the  time  of  her  birth.    lb. 

12.  (Intention.)  Whether  a  sum  directed  by  a  will  to  be  raised  out  of 
the  rents  and  profits  of  real  estate  is  to  be  raised  by  annual  rents  and 
profits  or  by  sale  or  mortgage,  is  a  question  of  intention,  to  be  col- 
lected from  the  context  of  the  will  and  from  the  purposes  to  which 
the  money  is  to  be  applied.    Kmgsland  v.  Beits,  1  Edwards,  596. 
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COMMON  LAW. 
Cues  from  5  Barn,  and  Adol.  Part  2. 

ACTION  ON  THE  CASE. 

(What  is  meant  by,  in  an  ad  of  parliament.)  A  private  act  gave  trustees 
of  a  river  navigation  power  to  sue  for  arrears  of  tolls  by  action  of 
debt,  or  on  the  case :  Held,  that  assumpsit  would  lie.  Corbett  v.  Carp- 
mael,  2  N.  &  M.  834. 

AGREEMENT. 

(Where  superseded  by  subsequent  agreement,)  On  the  28th  of  May,  A, 
entered  into  an  agreement  with  B.  for  twelve  months,  for  the  per- 
formance of  various  literary  labors,  to  be  afterwards  specified  by  B. ; 
A.  to  receive  six  guineas  a  week,  and  not  to  engage  during  the  year 
in  any  publication  similar  to  the  one  of  which  B.  was  the  proprietor. 
On  the  14th  of  October,  in  the  same  year,  a  new  agreement  was 
concluded  between  the  parties,  by  which  A.  agreed  to  edite  a  literary 
journal,  and  to  devote  all  his  time  and  attention  to  the  same,  (except 
the  hours  he  had  already  engaged  to  devote  to  the  superintendance  of 
another  publication,  of  which  B.  was  not  the  proprietor,)  at  a  salary 
of  102.  a  week :  Held,  that  the  second  agreement  superseded  the  first, 
and  that  A.  could  not  recover  the  six  guineas  per  week  for  the  remain- 
der of  the  twelve  months  after  the  Becond  agreement  came  into  oper- 
ation.   Patmore  v.  CoUmrn,  1  C.  M.  &  R.  65. 

AMBASSADOR. 

(Privilege  of  his  servants  from  arrest.)  The  privilege  from  arrest  allowed 
£o  an  ambassador's  servant,  is  the  privilege  not  of  the  servant,  but  of 
the  ambassador ;  and,  if  he  make  no  application,  the  court  will  not 
relieve  the  party  arrested,  unless  he  shows  a  clear  case  of  service 
as  a  domestic  servant,  or  under  a  hiring.  (3  Burr.  1676 ;  2  D.  &  R. 
838.)    Fisher  v.  Begrez,  2  C.&M.  240;  2D.  P.  C.  279. 

ARBITRATION. 

L  (Jkoard,  where  bad  because  partial  only.)  The  costs  of  an  action  and 
of  a  reference,  were  to  abide  the  event  of  the  award :  the  arbitrator 
found,  that  the  plaintiff  had  a  good  cause  of  action  on  five  out  of 
eight  counts ;  that  the  defendant  should  pay  51.  damages ;  and  that  no 
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further  proceedings  should  be  had  in  the  action:  Held,  that  there  was 
no  award  as  to  three  counts,  and  no  event  to  authorize  the  taxation  of 
costs  on  those  counts ;  and  consequently,  that  no*  part  of  the  award 
could  stand.  Morris  v.  Daniel,  10  Bing.  507. 
3.  (Same.)  Trespass.  Pleas,  general  issue,  and  sundry  justifications  by 
reason  of  alleged  rights  of  common.  The  cause  was  referred  to  an 
arbitrator,  costs  to  Aide  the  event  He  awarded  for  the  defendant  on 
the  general  issue,  and  disposed  of  the  rights  contested  in  the  special 
pleas  of  justification,  but  did  net  notice  or  decide  upon  the  issues 
raised  upon  those  pleas.  The  court  hela\  the  award  Sufficient  Dib- 
ben  v.  Marquess  of  Anglesey,  10  Bing.  568. 

3.  (Revocation  of  authority.  Examination  of  parties.)  By  order  of  nisi 
prius,  a  cause  was  referred  to  arbitration,  with  liberty  to  examine  the 
parties,  and  with  stipulations  that  the  death  of  either  party  should  not 
operate  as  a  revocation  of  the  arbitrator's  authority ;  and  that  if  either 
party  should,  by  affected  delay  or  otherwise,  prevent  the  making  of  the 
award,  he  should  pay  the  other  such  costs  as  the  court  should  deem 
reasonable.  The  plaintiff  died ;  the  defendant,  after  allowing  the 
reference  subsequently  to  proceed  for  a  short  time,  revoked  the  sub- 
mission on  the  alleged  ground  of  his  being  deprived  of  the  benefit  of 
the  plaintiff's  examination.  He  failed  to  show  that  this  was  the  true 
ground,  and  the  court  made  him  pay  the  costs  of  a  trial  occasioned 
by  the  breaking  off  of  the  reference.  Smith  v.  Fielder,  10  Bing.  306 ; 
3  Moo.  &  Sc.  853. 

4.  (Making  order  of  reference  a  rule  of  court.  Award,  how  far  controlled 
by  recital.  Attachment  for  rum-performance.)  A  judge's  order  for  re- 
ferring a  cause  may  be  made  a  rule  of  court,  though  the  defendant 
gave  no  authority  to  his  attorney  to  consent  to  its  being  made  a  rule 
of  court  Where  a  cause  and  all  matters  in  difference  are  referred,  a 
recital  in  the  award  that  the  action  was  referred  (not  mentioning  the 
other  matters  in  difference)  does  not  constitute  an  objection  to  the 
award  on  the  face  of  it;  such  an  objection  should  be  made  the  ground 
of  a  separate  application  to  set  aside  the  award,  supported  by  affidavits 
showing  what  were  the  other  matters  in  difference.  An  attachment 
for  non-performance  of  an  award  will  not  be  granted,  if  an  action  has 
been  commenced,  except  on  the  terms  of  discontinuing  the  action 
and  paying  the  costs.  (1B.&P.81.)  PauU  v.  PauU,  2  C.  &  M.  235 ; 
2  D.  P.  C.  340. 

ARREST. 

{Privilege  of  suitor  from.)  Where  a  party  to  a  cause  is  arrested  on  pro- 
cess issuing  out  of  one  court,  while  attending  at  nisi  prius  in  another 
court  in  expectation  of  a  cause  coming  on,  he  must  apply  for  relief  to 
the  judge  at  nisi  prius,  or  to  the  court  out  of  which  the  process  issues, 
and  not  to  the  court  in  which  the  cause  is.  Pitt  v.  Evans,  2  D.  P. 
C.223. 

ASSUMPSIT. 

1.  (Consideration.)  The  plaintiff,  an  attorney  conducting  a  fiat  of  bank- 
ruptcy, and  having  received  a  debt  due  to  the  bankrupt,  undertook  to 
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pay  to  the  defendant,  the  bankrupt's  solicitor,  the  surplus  that  should 
remain  of  the  sum  so  received  after  defraying  certain  charges  incurred 
by  the  plaintiff,  in  consideration  that  the  defendant  would  pay  the 
costs  of  conducting  the  commission :  Held,  that  there  was  not  a  suffi- 
cient consideration  to  support  assumpsit  on  the  defendant's  promise 
to  pay  such  costs,  inasmuch  ad  the  plaintiff's  engagement  was  one 
which  he  had  not  legally  the  power  to  perform.  (3  Lev.  161 ;  3  T. 
R.  17.)  x  Haslam  v.  Sherwood,  10  Bing.  540. 

2.  (Consideration.)  No  action  lies  (for  want  of  consideration  apparent 
on  the  face  of  it)  upon  the  following  undertaking : — *  As  you  have  a 
claim  on  my  brother  for  £5  for  shoes,  I  hereby  undertake  to  pay  the 
amount  within  six  weeks  from  this  date.'  (5  East,  10 ;  1  C.  &  J.  461 ; 
6Bing.201$7B.Moore,252.)   Jamesv.  Williams, 3 N.&M.  196. 

ATTORNEY. 

1.  [Duty  of,  as  to  deeds  deposited  with  him.)  An  attorney  with  whom  deeds 
are  deposited  by  a  client  to  obtain  an  advance  of  money  on  them, 
is  bound  on  inquiry  by  the  client  to  inform  him  where  they  are ;  and 
if,  having  placed  them  without  the  client's  knowledge  in  the  hands  of 
a  party  from  whom  he  has  obtained  such  advance  of  money,  he  is 
unable  to  give  bim  such  information,  he  is  chargeable  with  having 
mislaid  them.     WUmot  v.  Etkington,  1  N.  &  M.  749. 

2.  (Liability  of,  for  negligence.)  An  attorney  employed  by  a  vendor  to 
settle  on  his  part  the  assignment  of  a  term,  allowed  him  to  execute  an 
unusual  covenant  (an  unqualified  covenant  for  quiet  enjoyment,^ 
without  explaining  to  him  the  liability  incurred  thereby :  Held,  that 
he  was  responsible  to  him  for  consequent  loss,  even  though  the  client 
himself  was  at  the  time  of  his  execution  aware  of  the  fact  from  which 
the  liability  arose,  (the  death  of  a  cestui  que  vie.)  Stannard  v.  UBi- 
thorne,  10  Bing.  491. 

3.  (Liability  for  costs  of  action  brought  without  client's  consent.  Withdraw- 
ing  juror.)  An  attorney  brought  an  action  without  his  client's  au- 
thority ;  at  the  trial  a  juror  was  withdrawn.  The  court  refused  to 
order  the  attorney  to  pay  the  defendant's  costs.  Hammond  v.  Thorpe, 
1.  C.  M.  &  R.  64. 

4.  (Attorney  and  client.)  An  attorney  has  no  right,  as  against  his  client, 
to  retain  in  his  hands  money,  which  he  has  received  as  his  attorney, 
even  though  it  be  the  proceeds  of  an  execution  against  a  defendant 
who  objects  to  the  amount  levied,  and  who  has  a  rule  pending  before 
the  master,  calling  on  the  plaintiff  or  his  attorney  to  refund  the  money. 
Sibley  v.  Leicester,  2  D.  P.  C.  234. 

5.  (Attorney  and  client.  Summary  jurisdiction.)  The  court  will  not  in- 
terfere to  compel  an  attorney  to  pay  over  money,  the  right  to  which 
depends  upon  the  existence  or  non-existence  of  a  special  agreement 
between  the  client  and  the  attorney,  which  the  attorney  disputes. 
Hodson  v.  TerrUl,  2  D.  P.  C.  264. 

6.  (Men  for  costs.)  A  verdict  was  obtained  in  an  action  of  trover  for 
£200,  to  be  reduced  to  1*.  if  the  goods  were  delivered  up.  The 
plaintiff  became  insolvent ;  but  the  defendant,  on  the  application  of 
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ibe  assignee,  deEveredtro  the  goods  to  him:  Held,  that  the  plaintiff's 
Attorney  had  no  claim  in  reject  of  Ms  lien  for  the  costs,  either  against 
the  assignee  or  the  defendant,  without  either  showing  express  notice, 
or  making  but  a  case  of  fraud.    Bloornfield  v.  Blake,  2  D.  P.  C.  273. 

7.  An  attorney  who  has  been  employed  by  one  party  in  a  cause,  and 
then  discharged,  is  not  therefore  prevented  from  acting  as  the  attorney 
of  the  opposite  party,  unless  some  case  of  misconduct  be  made  out 
against  him.  (9  Bing.  1 ;  1  Jac.  300 ;  19  Ves.  261.)  Johnson  v.  Mar- 
riott, 2  C.  &  M.  183;  2  D.  P.  C.  34a 

8.  (Privileged  communication  by  prisoner  to.)  A  prisoner  in  close  custody 
on  a  charge  of  forgery,  wrote  to  a  friend  *  to  ask  Mr.  G.,  or  some  other 
attorney,  if  the  punishment  was  the  same  whether  the  names  forged 
were  tbose  of  real  or  fictitious  persons.'  Mr.  G.  was  not  then  or  af- 
terwards bis  attorney :  Held,  not  a  privileged  communication.  Rex 
v.  Brewer,  6  C.  &  P.  363. 

9.  (Right  of,  to  discontinue  oxtion.)  If  an  attorney  has  reasonable  and 
probable  grounds  for  commencing  an  action,  and  desists  from  prose- 
cuting it,  because  he  has  subsequently  discovered  that  it  cannot  be 
successfully  proceeded  with,  he  is  entitled  to  recover  his  costs  from 
his  client.    Lawrence  v.  Potts,  6  C.  &  P.  428. 

BANKER. 

Money  deposited  with  a  banker  is  in  law  a  loan  from  the  customer.  Sims 

v.  Bond,  2  N.  &  M.  608. 
BILL  OF  EXCHANGE. 

1.  (Title  to  lost  bill.  Negligence  of  loser.)  To  an  action  by  an  indorsee 
of  a  bill  against  an  indorser  who  had  lost  it  by  accident,  it  is  no  defence 
that  the  plaintiff  took  the  bill  under  circumstances  in  which  a  prudent 
and  cautious  man  would  not  have  taken  it  without  inquiry  as  to  the 
holder's  title,  unless  gross  negligence  be  imputable  to  him,  or  bad  faith 
can  be  inferred  from  the  circumstances.  [The  effect  of  this  decision 
is  to  affect  materially  the  authority  of  Gill  v.  Cubitt,  3  B.  &  C.  446, 
and  the  class  of  similar  cases  since  decided,  and  to  place  the  rights  of 
indorsees  of  bills  on  a  much  more  secure  and  liberal  footing.] 

And  negligence  on  the  part  of  the  looser  of  the  bill  of  exchange,  in 
not  publishing  his  loss,  will  not  cure  any  defect  in  the  title  of  a  sub- 
sequent holder,  in  respect  of  the  mode  in  which  the  bill  came  into  bis  , 
possession.    (See  Snow  v.  Peacock,  3  Bing.  410,  in  which  the  contrary 
was  held.)    Backhouse  v.  Harrison,  3  N.  &  M.  188. 

2.  (Conditional  acceptance.)  On  the  presentment  for  acceptance  of  cer- 
tain foreign  bills  of  exchange,  the  drawee  said  he  would  have  accept- 
ed them  if  he  had  had  funds,  (meaning  the  fund  on  account  of  which 
the  bills  were  drawn ;)  that  he  had  not  been  able  to  obtain  those  funds 
from  France,  but  that  when  he  did  obtain  them  he  would  pay  the 
bills:  Held,  that  this  amounted  to  a  conditional  acceptance  of  the  bills, 
and  that  the  defendant,  having  subsequently  received  the  funds  in 
question,  was  bound  to  pay  the  bills.  (Cowp.  571.)  Mendizabal  v. 
Machado,  3  Moo.  &  S.  841. 
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3.  (Alteration  of.)  A  bill  had  been  originally  accepted  by  defendant, 
payable  at  his  own  house  in  Chelsea ;  but  six  weeks  after  the  delivery 
of  the  bill  to  the  plaintiff,  (the  payee,)  the  defendant  at  his  request 
altered  the  description,  making  it  payable  at  J.  B's,  Great  Surrey 
Street,  Blackfriare :  Held,  that  this  alteration  was  immaterial  (3  Esp. 
57.)    Water  v.  Cubley,  2  C.  &  M.  151. 

4.  (Right  of  bill-broker  to  pltdgt.)  A  bill-broker,  who  receives  a  bill  from 
a  customer  merely  for  the  purpose  of  getting  it  discounted,  has  no 
right  to  mix  it  with  bills  of  other  customers,  and  to  pledge  the  whole 
mass  as  a  security  for  an  advance  of  monies  to  himself;  still  less  has 
he  a  right  to  deposit  bills  received  by  him  merely  for  the  purpose  of 
discount,  as  a  security  or  part  security  for  money  previously  due  from 
him.  And  if  the  pledgee  of  bills  under  such  circumstances  receive 
them  from  the  bill-broker  with  knowledge  or  reasonable  ground  of 
suspicion,  he  cannot  hold  them  as  against  the  customer.  Haynes  v. 
Foster,  2  C.  &  M.  237. 

5.  (Right  to  arrest  upon,  where  bill  is  out  of  plaintiff's  possession.)  It  is 
no  ground  for  discharging  out  of  custody  a  defendant  arrested  on  a 
bill  of  exchange,  that  the  bill  was  not  at  the  time  of  the  arrest  in  the 
plaintiff's  possession,  but  in  that  of  a  party  to  whom  the  plaintiff  was 
indebted,  and  to  whom  he  had  indorsed  it  over,  if  it  appear  that  such 
party  holds  it  only  as  trustee  for  the  plaintiff,  and  is  willing  to  give  it 
up  for  the  purposes  of  the  suit.    Stone  v.  Butt,  2  D.  P.  C.  335. 

BOND. 

1.  (Demand  of  payment)  A  bond  conditioned  for  the  payment  of  a  cer- 
tain sum,  with  interest,  may  be  put  in  suit  without  a  previous  demand 
of  payment  (Com.  Dig.  Condition,  G.  5 ;  3  Campb.  459.)  Gibbs  v. 
Southam,  3  N.  &  M.  155. 

2.  (Discharge  of.)  A.  marries  B,  the  widow  and  successor  of  C,  a  trader, 
and  in  consideration  of  the  stock-in-trade  he  receives  with  her,  gives 
a  bond  conditioned  to  pay  to  her  children  by  C,  within  twelve 
months  after  her  death,  300/.  if  on  an  account  taken  the  stock-in-trade 
arid  effects  of  the  business,  if  then  carried  on  by  A.,  shall  amount  to 
400/. ;  but  to  pay  120/.  if  upon  such  account  the  stock-in-trade  shall 
not  amount  to  400/.  A.,  in  B's  life-time,  discontinues  the  trade,  and 
ceases  to  have  any  stock.  The  obligation  is  discharged.  Beswkk  v. 
Swindells,  3  N.  &  M.  159. 

COPARCENER. 

One  coparcener  cannot  sue  separately  for  her  portion  of  the  rents  ac- 
cruing to  all.    (Ld.  Raym.  64.)    Decharms  v.  Horwood,  10  Bing.  526. 

COSTS. 

1.  (What  are  costs  in  the  cause.)  Costs  of  an  application  to  discharge  the 
defendant  out  of  custody  on  the  ground  of  coverture,  are  not  costs  in 
the  cause.    Mummery  v.  Campbell.  10  Bing.  511. 

"2.  (On  judgment  by  default  against  one  defendant,  and  verdict  for  others.) 
In  an  action  on  the  case  against  many  defendants,  where  one  suffers 
judgment  by  default,  and  a  verdict  is  entered  for  the  others,  the  latter 
are  entitled  to  costs.  (4  Jac.  1,  c.  3 ;  3  T.  R.  654.)  Price  v.  Harris, 
10  Bing.  557. 
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3.  (Remitting  damages  and  costs.)  In  an  action  of  slander,  the  jury  gave 
£50  damages  on  one  count,  and  £100  damages  on  the  other  nine 
counts,  one  of  which  latter  was  held  bad  on  error,  and  the  plaintiff 
thereupon  agreed  to  remit  the  £100  damages:  Held,  that  he  thereby 
gave  up  all  the  costs  on  those  nine  counts.  Dadd  v.  Crease,  2  C.  & 
M.223;  D.P.C.269. 

COVENANT. 

(  Whether  absolute  or  contingent.)  By  an  agreement  for  the  dissolution  of 
a  copartnership  between  the  plaintiff  and  L.,  the  plaintiff,  in  consid- 
eration of  £220  to  be  paid  or  secured  to  him,  assigned  the  debts  due 
to  the  partnership  to  L. ;  and  L.  and  the  defendant,  in  consideration 
thereof,  severally  covenanted  with  the  plaintiff,  that  they  or  one  of 
them,  or  their  respective  executors,  &c.  would  pay  the  said  sura  of 
£200  by  instalments :  Held,  that  this  was  an  absolute  covenant  on  the 
defendant's  part  to  pay  the  said  sum  at  all  events ;  and  therefore,  that 
the  defendant's  discharge  under  the  insolvent  act,  7  Geo.  4,  c.59,  was, 
by  s.  46,  a  good  defence  to  an  action  brought  for  instalments,  which 
became  due  after  his  discharge.     Guy  v.  Newson,  2  C.  &  M.  140. 

COVENANT  TO  STAND  SEIZED. 

In  articles  under  seal,  after  a  recital  of  an  intended  marrige  between  B. 
and  C,  A.  the  father  of  B.,  'for  the  support  and  settlement  in  the 
world  of  the  young  couple,  freely  giveth  and  settleth  upon  B.  his 
lands  from  Michaelmas  next,  for  his  natural  life,'  remainder  to  the 
first  son  of  the  marriage,  and  so  on  successively  for  every  other  son, 
with  remainders  over.  This  is  a  covenant  to  stand  seised,  not  a  mere 
executory  contract    Doe  d.  Jones  v.  Williams,  2  N.  &  M.  602. 

DEVISE. 

1.  (Of  annuity.)  Lands  were  devised  to  the  use  (among  others,)  that  A. 
should  take  from  and  out  of  the  premises  an  annuity  or  yearly  rent- 
charge  of  £500  to  be  paid  clear  of  aU  taxes  and  deductions,  remainder 
to  B.  for  life,  subject  to  the  annuity :  Held,  that  the  annuity  was  to  be 
paid  clear  of  legacy  duty,  and  was  a  charge*  on  the  land  ;  and  that  B. 
having  entered  under  the  devise  to  him,  and  having  been  compelled 
to  pay  the  legacy  duty  on  the  annuity,  under  45  G.  3,  c.  28,  s.  5,  could 
not  recover  it  back  from  the  annuitant  (1  C.  &  J.  101 ;  2  Tyrw.  50 ; 
2B.&B.391;  1  Swanst  562;  2  Sim.  492;  4  Russ.  352.)  Stowv. 
Davenport.  5  B.  &  Adol.  359 ;  2  N.  &  M.  805. 

2.  (Construction  of.)  Devise  to  trustees  of  estate  of  A.,  in  trust  to  permit 
testator's  eldest  son  to  receive  the  rents  for  his  life ;  similar  devises  of 
other  estates  for  the  benefit  of  another  son,  and  of  two  daughters ;  re- 
mainder to  trustees  to  preserve  contingent  remainders ;  and  from  and 
after  the  decease  of  any  of  his  said  children,  testator  devised  the  estates 
limited  to  them  respectively  unto  and  among  all  his,  her,  or  their  chil- 
dren, living  at  the  time  of  his,  her,  or  their  decease,  for  life  as  tenants 
in  common,  but  nevertheless  with  an  equal  benefit  of  survivorship 
among  the  rest  of  them,  if  more  than  one,  and  any  of  them  should  die 
without  leaving  issue ;  and  from  and  after  the  decease  of  all  the  chil- 
dren of  each  of  said  testator's  said  sons  and  daughters  without  issue, 
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he  devised  the  estates  to  them  respectively  limited  as  aforesaid,  onto 
and  among  all  and  every  the  lawful  issue  of  such  child  or  children  dur- 
ing their  lives  as  tenants  in  common,  and  to  descend  in  like  manner  to 
the  issue  of  his  said  sons  and  daughters  respectively,  so  long  as  there 
should  beany  stock  or  offspring  remaining;  and  for  default  or  in 
failure  of  issue  of  any  of  his  said  sons  and  daughters,  he  devised  the 
estates  so  limited  to  him,  her,  or  them,  dying  without  issue,  to  the  surviv- 
ors of  his  said  sons  and  daughters  during  their  respective  lives,  in 
equal  shares,  as  tenants  in  common ;  and  after  their  respective  deaths, 
to  the  children  of  the  survivors  during  their  respective  lives  as  tenants 
in  common,  with  such  benefit  of  survivorship,  as  aforesaid ;  and  after 
the  decease  of  all  of  them,  to  issue  of  such  children  in  like  manner  as 
he  had  before  devised  the  original  estate  of  each  of  his  said  sons  and 
daughters ;  and  for  default  or  in  failure  of  issue  of  all  his  said  sons  and 
daughters  except  one,  he  devised  all  his  freehold  estates  to  that  one 
surviving  son  or  daughter  in  fee.  The  testator  left  three  children,  die 
eldest  son  (F.)  and  the  two  daughters.  F.  had  then  four  children ; 
one  of  these  died.  F.  afterwards  died,  leaving  four  sons  and  a  daugh- 
ter. The  eldest  son  brought  ejectment  against  the  second  for  a  por- 
tion of  estate  A. :  Held,  that  he  could  not  succeed ;  for  that  either  all 
these  children  took  estates  tail  as  tenants  in  common,  with  cross-re- 
mainders, or  else  their  father  took  only  an  estate  for  life,  and  the  rule 
in  Shelly's  case  prevented  the  grand-children  from  taking  also  estates 
for  life. 

The  doctrine,  that  a  general  intent  is  to  be  preferred  to  a  particular 
intent  in  a  will,  is  incorrect  and  vague.  The  more  correct  rule  of 
construction  is,  that  technical  words,  or  words  of  known  legal  import, 
must  have  their  legal  effect,  even  though  the  testator  uses  inconsistent 
words,  unless  those  inconsistent  words  are  of  such  a  nature  as  to  make 
it  perfectly  clear,  that  the  testator  did  not  mean  to  use  the  technical 
words  in  their  proper  legal  sense.  (Doe  d.  Jesson  v.  Wright,  1  Bligh, 
51;2B.&C.357;2Bing.l26.)  Doe  d.  Galliniv.  GaUini,2N.&, 
M.  619. 

&  (Of  lands  by  codicil.)  A  codicil  duly  executed,  whereby  the  testator 
confirms  his  will,  does  not  give  validity  to  an  unattested  alteration  in 
a  devise  of  lands,  made  after  the  execution  of  the  will ;  nor  to  an  un- 
attested testamentary  paper,  purporting  to  devise  lands  not  annexed 
to  the  will,  and  not  referred  to  by  the  codicil.  (2  Bing.429.)  UtterUm 
v.  Robins,  2  N.  &  M.  819. 

[This  is  the  marginal  note  of  the  reporters :  we  cannot  discover 
from  the  report,  that  the  court  decided  the  point] 

4.  (Of  iaUmy  property  J)  Testator,  seised  in  fee  of  lands,  devised  to  A- 
'  all  the  property,  freehold,  leasehold,  and  of  whatever  description  I 
am  possessed  of,  or  have  claim  to :  Held,  that  these  words  passed  an 
estate  in  fee  in  the  lands.  (6Bing.330.)  Doe  d.  Pik  v.  Wilson,  6  C. 
&  P.  301. 

EJECTMENT. 

1.  (Damages  in  action  for  mesne  profits.)  In  an  action  for  mesne  profits, 
the  plaintiff  is  entitled  to  receive  only  the  taxed  costs  of  the  ejectment 
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not  the  extra  cos©.  And  where  A.  took  possession  of  premises  en 
the  3d  June,  and  a  sum  of  money  became  due  for  ground-rent  on  the 
24th,  for  the  quarter  ending  on  that  day,  which  he  paid,  he  was  held 
entitled,  as  defendant  m  an  action  for  mesne  profits,  to  deduct  that 
sum  from  the  damages.    Doe  v.  Hare,  2  C.  &  M.  145;  2D.  P. Cfttik 

%  (Practice  in — right  of  reply,)  In  ejectment,  the  defendant's  counsel 
has  not  a  right  to  the  general  reply,  unless  he  admits  the  whole  prima 
facie  case  of  the  lessor  of  the  plaintiff.  Where,  therefore,  the  defend- 
ant's counsel  only  admitted  the  plaintiff's  pedigree,  and  the  plaintiff's 
counsel  proved  the  ancestor's  seisin  by  receipt  of  rent,  which  case  was 
answered  by  setting  up  a  will,  the  validity  of  which  was  disputed  by 
the  plaintiff,  it  was  held,  that  the  defendant's  counsel  was  not  entitled 
to  the  general  reply.    Doe  d.  PUe  v.  Wilson,  6  C.  &  P.  301. 

EVIDENCE. 

1.  (Land-tax  assessments.)  Land-tax  assessments  are  not  evidence  of 
seisin,  where  it  is  shown  to  be  usual  to  retain  the  names  of  deceased 
proprietors  on  the  books  after  the  estate  is  other  hands.  Doe  d. 
Stansbury  v.  Arkwright,  1  N.  &  M.  731. 

2.  (Secondary  evidence. — Notice  to  produce.)  The  plaintiff,  who  had 
been  employed  as  secretary  to  the  committee  of  a  charitable  society 
which  bad  been  since  dissolved,  sued  certain  members  of  the  com- 
mittee for  his  salary.  He  had  been  appointed  pursuant  to  a  resolu- 
tion entered  in  the  committee's  book,  of  which  during  his  service  he 
had  the  care,  but  which  was  afterwards  in  the  possession  of  a  mem- 
ber of  the  committee  not  sued  in  the  action :  Held,  that  to  prove  his 
appointment  he  was  bound  to  produce  this  book ;  and  that  notice  to 
the  defendants  to  produce  it  was  not  sufficient  to  entitle  him  to  give 
secondary  evidence  of  its  contents.  Whitford  v.  Tutin,  10  Bing. 
395. 

3.  (Secondary  evidence. — Notice  to  produce.)  In  debt  for  rent  by  the 
assignee  of  the  reversion  against  the  assignee  of  the  term,  the  plain- 
tiff's attorney  was  called  by  his  client  to  prove  the  execution  of  the 
assignment  to  the  plaintiff.  On  cross-examination  (and  afterwards 
when  called  by  the  defendant's  counsel)  he  admitted  that  there  had 
been  another  subsequent  deed  between  the  same  parties,  relating  to 
the  demised  premises,  and  that  he  had  that  deed  in  court ;  but  he 
refused  to  produce  it,  as  being  part  of  his  client's  title.  The  defend- 
ant's counsel  then  claimed  to  give  parol  evidence  of  the  contents  of 
that  deed  (not  stating  what  evidence.)  No  notice  to  produce  had  been 
given.  The  judge  refused  to  admit  such  evidence.  The  court  refused 
a  new  trial.  (4  Burr.  2484 ;  see  1  Phill.  Evid.  425,  6th  edit ;  and  1 
Stark.  N.  P.  C.  283.)    Bate  v.  Einsey,  1  C.  M.  &  R.  89. 

4.  (Res  gesta)  A  farmer  and  trader  in  embarrassed  circumstances  exe- 
cuted an  assignment  of  all  her  *  effects,  stock,  book,  and  book  debts,' 
for  the  benefit  of  her  creditors.  In  an  action  after  her  death  against 
the  assignee,  treating  him  as  executor  de  son  tort,  it  was  held,  that  a  list 
of  creditors  made  out  about  the  time  of  the  execution  of  the  assign- 
ment, by  the  direction  of  the  assignor,  was  evidence  as  part  of  the 
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transaction,  for  the  purpose  of  disproving  fraud ;  Held  also,  that  the 
assignment  conveyed  the  cattle  on  the  farm.  Lewis  v.  Rogers,  1 C. 
M.  &  R.  48. 

5.  (Declaration,  when  receivable  a*  part  of  ike  res  gesUe.)  A  was  charged 
with  manslaughter  in  killing  B  by  driving  over  him.  C  saw  the 
carriage  drive  by,  but  did  not  see  the  accident,  and  immediately 
afterwards,  hearing  B  groan,  went  up  to  him,  when  B  made  a  state- 
ment as  to  how  the  accident  had  happened :  Held,  that  this  statement 
was  receivable  for  the  prosecution.    Rex  v.  Foster,  6  C.  &>'  P.  325. 

6.  (Declaration  of  former  vicar,)  Where  a  vicar  brings  ejectment  claim- 
ing in  right  of  his  vicarage,  a  letter  written  by  a  former  vicar  is  ad- 
missible in  evidence  for  the  defendant  And  a  witness  for  the  plain- 
tiff may  be  cross-examined  as  to  what  is  inscribed  on  a  tablet  fixed 
up  in  the  church.  (6  C.  &  P.  81.)  Doe  d.  Coyle  v.  Cole,  6  C.  &  P. 
359. 

7.  ( Of  hearing  of  appeal.)  On  an  indictment  for  perjury  committed  in 
the  hearing  of  a  parish  appeal,  the  hearing  of  the  appeal  must  be 
proved  by  the  production  of  a  regular  record  made  up  on  parchment, 
the  same  as  on  a  return  to  a  certiorari,  or  by  an  examined  copy  of 
such  record ;  the  production  of  the  sessions-book  is  not  sufficient 
Rex  v.  Ward,  6  C.  &  P.  367. 

8.  (Confession,)  A  being  in  custody  on  a  charge  of  murder,  a  fellow- 
prisoner  pressed  him  to  tell  him « how  he  murdered  the  boy.'  A  put 
him  on  bis  oath  not  to  reveal  what  be  told  him,  and  then  made  a 
statement  of  the  circumstances :  Held,  that  this  statement  was  admis- 
sible against  him.    Rex  v.  Shaw,  6  C.  &  P.  372. 

9.  (Confession.)  A  promise  by  a  constable  that  the  prisoner  shall  see 
his  wife  if  he  will  disclose  where  the  stolen  property  is,  is  not  such 
an  inducement  as  to  exclude  a  confession  thereupon  made.  Nor  is 
a  request  that  the  prisoner  will  tell,  because  the  prosecutor  can  ill 
afford  to  lose  the  money.    Rex  v.  Lloyd,  6  C.  &  P.  393. 

10.  ( Confession.)  A  prisoner,  who  bad  made  a  confession  to  a  consta- 
ble in  consequence  of  a  promise,  was  taken  before  a  magistrate,  who, 
knowing  what  had  taken  place,  cautioned  him  against  making  any 
confession  before  him:  the  prisoner  notwithstanding  did  make  a 
confession  to  him :  Held,  that  this  second  confession  was  receivable 
in  evidence  against  him,  though  it  did  not  appear  that  the  magistrate 
told  the  prisoner  his  first  confession  would  have  no  effect,  and  he  » 
might,  therefore,  have  acted  under  an  impression  that  after  having 
once  acknowledged  his  guilt,  it  was  useless  to  retract    Rex  v.  Howes, 

6  C.  &  P.  404. 

EXECUTOR  AND  ADMINISTRATOR. 

(Release  of  action  by-  one  of  several  executors.)  Where  an  action  was 
brought  by  two  of  three  executors  for  the  balance  of  account  due  to 
the  testator,  and  the  third  without  collusion  released  the  action,  which 
release  was  pleaded  puis  darrein  continuance,  the  court  refused  to  set 
aside  the  plea.    Herbert  v.  Piggott,  2  D.  P.  C.  392. 

FIXTURES. 

1.  A  short  time  before  the  expiration  of  the  tease  of  a  house,  the  land- 
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lord  agreed  with  the  tenant  to  purchase  his  fixtures  at  a  valuation. 
The  lease  expired,  and  the  tenant  haying  quitted  possession  of  the 
premises  without  severing  the  fixtures,  sent  the  key  to  the  landlord. 
The  latter  appointed  a  broker,  who  appraised  the  fixtures  at  £40,  and 
signed  the  appraisement :  Held,  that  the  tenant  having  at  the  land- 
lord's request  waived  his  right  to  remove  the  fixtures,  the  matter  bar- 
gained for  was  no  longer  an  interest  in  land  within  the  statute  of 
frauds,  and  that  the  former  might  recover  the  amount  of  the  bro- 
ker's valuation  in  indebitatus  assumpsit  for  fixtures  and  effects  bar- 
gained and  sold,  without  proving  a  written  memorandum.  (7  Taunt 
188 ;  4  B.  M.  73.)    HaUen  v.  Runder,  3  Tyrw.  959. 

%  (Mortgage  of,  by  lessee  for  years  of  house.)  Lessee  for  years  of  a 
house,  being  also  possessed  of  the  fixtures  therein  by  separate  pur- 
chase, mortgaged  his  term  '  with  the  fixtures,'  and  afterwards  became 
bankrupt :  Held,  that  his  assignee,  who  removed  and  converted  them, 
was  liable,  in  trover  by  the  mortgagee,  to  pay  the  value  of  them  while 
fixed  to  the  demised  premises.  (9  East,  215.)  BoydtU  v.  MMichad, 
3  Tyrw.  974.    1C.M.&R.  177. 

FORGERY. 

(Evidence,)  On  an  indictment  for  uttering  a  forged  cheque  in  the 
name  of  J.  W.  on  a  firm  of  army  agents  and  bankers,  a  clerk  in  the 
former  department  proved  that  he  did  not  know  of  any  such  cus- 
tomer as  J.  W.,  and  that  he  had  been  told  by  the  other  clerks  that 
there  was  not  any  such  customer  in  the  banking  department :  Held, 
that  this  was  sufficient  proof  to  call  upon  the  prisoner  to  show  that 
there  was  such  a  person  as  J.  W.  keeping  an  account  with  the  firm, 
and  in  the  absence  of  such  counter-evidence,  was  of  itself  sufficient 
for  the  consideration  of  the  jury.    Rex  v.  Brannan,  6  C.  &  P.  327. 

FRAUD3,  STATUTE  OF. 

1.  (Delivery  and  acceptance.  Evidence  of  contract)  A  party  residing  in 
England  orders  goods  from  a  merchant  abroad ;  they  are  delivered 
abroad  on  board  a  ship  chartered  by  him,  but  on  their  arrival  in  Eng- 
land he  refuses  to  accept  them.  The  delivery  on  board  the  ship  is 
not  sufficient  to  render  unnecessary  a  memorandum  in  writing  of  the 
contract  under  the  Statute  of  Frauds. 

A  count,  alleging  a  contract  to  buy  at  the  shipping  price,  cannot 
be  supported  by  a  memorandum  in  which  the  price  is  not  specified. 

The  parol  evidence  showed  a  contract  at  the  shipping  price :  Held, 
that  this  was  not  evidence  to  prove  a  contract  at  a  reasonable  price, 
under  a  count  for  goods  bargained  and  sold.  (5  B.  &  C.  583.)  Jicebal 
v.  Levy,  10  Bing.  376. 

2.  (What  a  sufficient  memorandum  within.)  Where  an  executory  con- 
tract is  entered  into  for  the  manufacture  of  goods,  without  any  agree- 
ment as  to  price,  the  memorandum  of  the  bargain  required  by  the 
Statute  of  Frauds  need  not  contain  any  specification  of  price.  (5  B. 
&  C.  583.)    Hoadly  v.  MLaine,  10  Bing.  482. 

3.  (Contract  to  be  performed  within  a  year.)  On  the  20th  July  A  made 
proposals  in  writing,  not  signed,  to  B,  to  enter  his  service  as  bailiff  for 
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a  year.  B  took  the  proposals  and  went  away,  and  entered  into  the 
service  on  the  24th  July :  Held,  that  this  was  a  contract  on  the  20th, 
not  to  be  performed  within  a  year,  and  within  s.  4  of  the  Statute  of 
Frauds.  (1  B.  &  A.  722.)  Sndling  v.  Lord  OmHngJidd,  1  O.  M.  & 
R.20. 

GOODS  BARGAINED  AND  SOLD. 

The  defendant  ordered  a  machine  to  be  made  without  any  agreement 
as  to  the  price :  he  saw  it  complete,  and  then  paid  money  on  account; 
admitted  it  was  made  conformably  to  his  order,  and  requested  the 
maker  to  send  it  home ;  but  refused  to  pay  the  price  demanded  for 
it  The  maker  refused  to  deliver  it  without  receiving  the  full  amount, 
and  ordered  his  attorney  to  proceed  for  it ;  whereupon  the  defendant 
said  he  would  arrange  it  if  they  would  give  him  time :  Held,  that 
there  was  a  sufficient  acceptance  to  entitle  the  maker  to  sue  for  goods 
bargained  and  sold.  (6B.&C.388;  8B.&C.277;  5B.&  A.942.) 
Elliott  v.  Pybus,  10  Bing.  511. 

HUSBAND  AND  WIFE. 

(Judgment  against,  on  warrant  of  attorney.)  Judgment  cannot  be  entered 
up  against  husband  and  wife  on  a  warrant  of  attorney  given  by  the 
wife  dam  sola,  without  leave  of  the  court  (2  Chit  Rep.  117.)  Staples 
v.  Purser,  3  Moo.  &  Sc.  800. 

INDICTMENT. 

(Conclusion  contra,  formam  statutu)  A  count  charging  B  with  shooting 
at  A  with  intent  to  murder  him,  and  then  charging  C  with  aiding  and 
abetting  B,  and  at  the  end  concluding  with  a  contra-  formam  statuti,  is 
good ;  the  contra  formam  statuti  need  not  be  separately  applied,  first 
to  the  offence  of  the  principal,  and  then  to  that  of  the  aider  and  abet- 
tor.   Rex  v.  Mimes,  6  C.  &  P.  347. 

INSURANCE. 

(Warranty  to  saU.)  A  warranty  to  sail  on  or  before  a  particular  day,  is 
not  complied  with  by  leaving  the  harbor  on  that  day  without  having 
a  sufficient  crew  on  board,  although  the  remainder  of  the  crew  are 
engaged  and  ready  to  sail.  (3  B.  &  Ad.  514 ;  3  B.  &  C.  499.)  Graham 
v.  Barras,  3  N.  &  M.  125. 

LANDLORD  AND  TENANT. 

1.  (What  constitutes  a  tenancy.)  The  plaintiff  was  employed  by  the 
Highgate  Archway  Company  to  collect  their  tolls,  and  lived  in  the 
toll-house,  a  shilling  a  week  being  deducted  from  his  wages  by  way 
of  rent  The  company  ceasing  to  collect  toll  at  that  particular  spot, 
the  plaintiff  was  dismissed  from  their  employ,  and  received  a  notice 
to  leave  the  house,  which  he  promised  to  do :  Held,  that  these  cir- 
cumstances did  not  constitute  him  a  tenant  to  the  company,  and 
therefore  that  he  could  not  maintain  trespass  against  their  agent  for 
pulling  down  the  toll-house.  (1  B.  &  C.  531.)  Hunt  v.  Colson,  3 
Moo.  &  S.  790. 

2.  (Disclaimer.)    *  I  have  no  rent  for  you ;  A  B  has  ordered  me  to  pay 
,  none :'  Held  evidence  of  a  disclaimer.    Doe  d.  Whitehead  v.  Pittman, 

2  N.  &  M.  673. 
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3.  (Presumption  of  tenancy  from  payment  of  rent.  How  rebutted.)  Pay- 
ment of  rent  is  primd  facie  evidence  of  a  tenancy  from  year  to  year ; 
but  that  presumption  was  held  to  be  rebutted  by  showing  that  the 
rent  paid  was  of  the  same  amount  as  the  rent  reserved  in  an  unex- 
pired lease,  the  premises  being  at  the  time  of  such  payment  of  rent  of 
much  greater  value,  than  such  reserved  rent.  Doe  d.  Pritchard  v. 
Dodd,  2  N.  &  M.  838. 

4.  {Liability  of  tenant  in  Scotland  for  servant's  misconduct.)  By  the 
Scotch  law,  the  tenant  is  liable  to  his  landlord  if  the  demised  pre- 
mises are  burnt  by  the  negligence  or  misconduct  of  the  tenant's 
servant  in  the  ordinary  scope  of  his  employment.  Where  the  ten- 
ant's servant  burnt  down  the  house  by  lighting  furze  to  cleanse  a 
smoky  chimney,  although  she  had  been  warned  by  her  master  against 
the  danger  of  such  a  proceeding,  and  in  an  action  brought  by  the 
landlord  for  the  damage,  it  was  left  for  the  jury  to  say  whether  the 
servant  was  acting  within  the  general  scope  of  her  duty,  and  the  jury 
found  a  verdict  for  the  defendant  (the  tenant);  the  court  held  the 
direction  proper,  and  refused  a  new  trial.  MKenzie  v.  JWLeod,  10 
Bing.  385. 

5.  (Surrender  by  operation  of  law.)  A,  the  tenant  of  a  house,  three  cot- 
tages, and  a  stable  and  yard,  let  to  him  for  seven  years  at  an  entire 
rent,  before  the  expiration  of  the  term  assigned  all  the  premises  to  B 
for  the  remainder  of  the  term,  the  house  and  cottages  being  in  the 
occupation  of  under-tenants,  the  stable  and  yard  in  that  of  A.  The 
landlord  accepted  a  sum  of  money  as  rent  up  to  the  day  of  the  assign- 
ment, which  was  in  the  middle  of  a  quarter.  B  took  possession  of 
the  stable  and  yard  only.  The  occupiers  of  the  cottages  subsequently 
left  them,  and  before  the  expiration  of  the  term  the  landlord  re-let 
them.  A  paid  no  rent  after  the  assignment,  but  the  landlord  received 
rent  from  the  under  tenants:  and  before  the  expiration  of  the  term  he 
advertised  the  whole  premises  to  be  let  or  sold:  Held,  that  there  was 
a  surrender  by  operation  of  law  of  all  the  premises.  (2  B.  &  A.  119.) 
Reeve  v.  Bird,  1  C.  M.  &  R.  31. 

6.  (Increase  rent)  A  lease  contained  a  stipulation,  that  for  every  acre, 
and  so  in  proportion  for  a  less  quantity  of  the  land,  which  the  lessee 
should  suffer  to  be  occupied  by  any  other  person  without  the  landlord's  * 
consent,  an  increase  rent  should  be  paid.  The  tenant  undertook  to 
use,  occupy,  dress,  and  manure  the  land  according  to  the  custom  of 
the  country.  The  tenant,  without  the  landlord's  consent,  suffered 
other  persons  to  use  small  portions  of  the  land  for  the  purpose  of 
raising  a  potatoe  crop.  It  was  proved  to  be  the  custom  of  the  country 
for  formers  to  pursue  that  course :  Held,that  the  landlord  was  entitled 
to  the  increase  rent,  this  being  an  occupation  of  the  land  by  other 
persons.    (4  Camp.  77.)     Greensladc  v.  Tapscott,  1  C.  M.  &  R.  55. 

7.  (Forfeiture.)  Tenant  for  years  under  a  lease  delivered  up  possession 
of  the  premises  and  the  lease,  in  fraud  of  his  landlord,  to  a  person 
claiming  under  a  hostile  title,  with  the  intention  of  enabling  him  to 
assert  such  hostile  title,  not  with  the  intention  of  enabling  him  to  hold 
under  the  lease :  Held  a  forfeiture  of  the  term.    (Preston's  Conv.  32 ; 
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3B.&C.399,n.;2  6ch.&Lefr.625.)    Doe  d.  EUerbrock  v.  Flytm, 
1  C.  M.  &  R.  137. 
LEASE. 

1.  (For  the  life  of  the  lessor,  what  words  constitute.)  A  demised  by  deed 
to  B  for  the  term  of  his  natural  life ;  habendum  to  B,  bis  executors, 
administrators  and  assigns ;  with  a  covenant  for  quiet  possession  by 
B  during  the  life  of  A :  Held,  that  this  was  a  demise  for  A's  life ;  and 
semble,  that  the  covenant  for  quiet  enjoyment  would  itself  have  con- 
stituted such  a  demise.    Doe  d.  Pritchard  v.  Dodd,  2N.&M.  83a 

2.  (.Agreement  for  lease.  Words  of  present  demise.)  A  memorandum  of 
agreement  to  let,  containing  words  of  present  demise  for  7,  14,  or  21 
years,  determinable  at  the  end  of  either  period  by  notice,  at  a  fixed 
rent  payable  quarterly,  (the  first  payment  to  be  made  at  the  next 
quarter-day  after  the  date  of  the  agreement,)  and  containing  also 
other  stipulations  as  to  repairs,  &c,  was  held  to  operate  as  a  lease  w 
prasenti,  though  it  provided  for  the  preparation  of  a  future  lease.  (12 
East,  168;  15  East,  244;  6  Bing.  206;  Cro.  Eliz.  33,486;  5  T.R. 
163.)    Warman  v.  Faithful,  2  N.  &  M.  137. 

LIBEL. 

1.  (Justification  of  report  of  counseVs  speech.)  The  defendant  published 
a  report  of  the  proceedings  under  a  commission  of  lunacy,  which  the 
plaintiff  had  attended  as  a  witness,  and  stated  *  that  the  object  was  to 
set  aside  a  will ;  that  the  plaintiff's  testimony,  being  unsupported  by 
that  of  any  other  person,  foiled  to  have  any  effect  on  the  jury ;  and 
that  Mr.  J.  (the  counsel  against  the  commission)  commented  with 
cutting  severity  on'the  testimony  of  Mr.  O.  (the  plaintiff): '  Held,  that 
the  whole  taken  together  was  a  libel ;  and  that  a  plea  justifying  only 
the  words,  'Mr.  J.  commented,  &c.'  was  bad.  Roberts  v.  Brown,  10 
Bing.  519. 

2.  Semble,  that  the  proprietor  of  a  newspaper,  convicted  and  fined  for 
the  publication  of  a  libel  inserted  without  his  knowledge,  cannot  re- 
cover against  the  editor  the  damages  sustained  by  such  conviction. 
Colburn  v.  Patmore,  1  C.  M.  &  R.  7a 

3.  (Newspaper  report,  truth  of,  how  far  a  defence.)  A  libel  in  a  news- 
paper purported  to  be  a  report  of  proceedings  before  one  of  the  Cor- 
poration Commissioners.  Under  the  general  issue,  the  defendant  was 
allowed  to  give  the  accuracy  of  the  report  in  evidence,  in  mitigation 
of  damages  only ;  and  the  plaintiff  was  then  allowed  to  give  evi- 
dence in  reply  of  the  inaccuracy  of  the  report  Charlton  v.  JFation, 
6  C.  &  P.  385. 

4.  On  the  trial  of  an  action  for  libel  against  the  publisher  of  a  monthly 
periodical,  articles  subsequently  published  in  it  from  month  to  month, 
alluding  to  the  action,  and  reflecting  on  the  plaintiff^  were  held  re- 
ceivable as  evidence  quo  animo  the  libel  was  published,  and  as  show- 
ing that  the  defendant  himself  considered  it  to  apply  to  the  plaintiff. 
Chubb  v.  WesUey,  6  C.  &  P.  436. 

LIMITATIONS,  STATUTE  OF. 

1,  Indorsee  against  acceptor  of  a  bill.   To  take  the  case  out  of  the  statute 
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of  limitations  the  following  letter  from  defendant  was  given  in  evi- 
dence : — «  I  beg  to  say,  I  cannot  comply  with  your  request  yet  The 
best  way  for  you  would  be  to  send  me  the  bill,  and  draw  another  for 
the  balance  of  your  money,  which  will  be  £30 :'  Held,  a  sufficient 
acknowledgment  that  £30  was  due,  to  take  the  case  out  of  the  statute. 
Dabbs  v.  Humphries,  10  Bing.  446. 
2.  (Acknowledgment  by  payment  of  interest.)  Payment  of  interest  on  a 
note  to  an  administrator  who  had  taken  out  administration  in  the 
wrong  diocese,  held,  a  sufficient  acknowledgment  to  defeat  a  plea  of 
the  statute.     Clarke  v.  Hooper,  10  Bing.  480. 

MALICIOUS  PROSECUTION. 

(Probable  cause.)  In  an  action  against  a  defendant  for  haying,  without 
reasonable  or  probable  cause,  made  a  complaint  against  the  plaintiff 
at  a  police  office,  and  caused  him  to  be  imprisoned  and  held  to  bail 
on  a  charge  of  having  threatened  to  do  the  defendant  some  bodily 
harm,  the  question  whether  or  not,  there  was  reasonable  or  probable 
cause,  is  a  question  of  law  to  be  determined  by  the  judge ;  but  the 
question  (which  arose  on  the  evidence,)  whether  the  complaint  was 
a  colorable  one  or  not,  ought  first  to  be  found  by  the  jury.  (6  Bing. 
18a)     Venafra  v.  Johnson,  10  Bing.  301 ;  3  Moo.  &  Sc.  847. 

MASTER  AND  SERVANT. 

1.  Where  a  servant,  under  a  general  hiring  at  the  rate  of  so  much  a  year, 
is  dismissed  for  misconduct,  he  is  not  entitled  to  any  portion  of  his 
wages  for  the  current  year,  even  though  the  master  have  previously 
recovered  damages  against  him  for  the  same  misconduct.  Turner  v. 
Robinson,  2  N.  &  M.  829. 

2.  (Hiring  for  a  year.)  A  hiring  at  so  much  a  month  is  a  hiring  for  a 
year.  A  clerk  hired  at  12J.  10*.  per  monthybr  the  first  year,  to  advance 
10/.  per  annum  till  the  salary  is  180/.,  is  hired  for  at  least  one  year.  (4 
Bing.  309.)    Fatocett  v.  Cash,  3  N.  &  M.  117. 

MONEY  HAD  AND  RECEIVED. 

1.  A.  and -B.  are  part  owners  of  a  ship,  A.  being  also  ship's  husband.  A. 
in  his  own  name,  deposits  with  his  banker  the  proceeds  of  a  sale  of 
the  partnership  effects.  A.  and  B.  cannot  join  in  an  action  against  the 
banker  for  the  amount,  (nor  can  B.  sue  him  as  surviving  part-owner,) 
unless  it  appear  that  A.  made  the  deposit  as  agent  of  the  firm.  (See 
Sims  v.  Britten,  4  B.  &  Ad.  375 ;  IN.  &  M.  594 ;  3  B.  &  Ad.  354.) 
Sims  v.  Bond,  5  B.  &  Adol.  389;  2  N.  &  M.  608. 

2.  (For  money  paid  by  mistake.)  A.  draws  a  bill  on  B.  in  the  country, 
making  it  payable  at  C.'s  house  in  London,  without  C.'s  authority,  and 
B.  accepts  the  bill  in  this  form,  without  giving  notice  to  C.  or  provid- 
ing for  payment  at  C»'s  house.  A.  negotiates  the  bill,  and  on  becom- 
ing due  it  is  presented  by  the  holder  to  C,  who  pays  it  under  the  sup- 
position that  it  is  another  bill  of  a  different  amount  and  date,  drawn  by 

B.  and  accepted  by  himself,  and  does  not  discover  his  mistake  till  the 
other  bill  is  presented  a  fortnight  afterwards.    B.  becomes  bankrupt. 

C.  cannot  sue  A.  for  money  had  and  received.    (6  Taunt.  76.)    But 
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qwtrc,  if  A.  had  himself  received  payment  as  the  holder,  whether  he 
would  not  have  been  liable.  Denies  v.  WaUon,  2  N.  &  M.  709. 
3  There  being  mutual  accounts  between  A.  and  Bn  the  latter  met  C, 
A.'s  brother,  to  settle  them.  C.  first  produced  an  account  containing 
various  items  of  money  received  by  B.  for  A. :  this  account  B.  settled 
and  signed.  C.  then  produced  another  account  relating  to  other  items, 
which  B.  disputed  and  refused  to  settle :  Held,  that  upon  this  evidence 

A.  was  entitled  to  recover  the  amount  of  the  first  account  on  the  count 
for  money  bad  and  received.    Lorymer  v.  Stephens,  1  C.  M.  &  R.  62. 

NEW  TRIAL. 

1.  (For  rejection  of  evidence.)  Where  evidence  is  rejected,  which  is  ten- 
dered for  one  purpose,  and  it  is  inadmissible  for  that  purpose,  but  is 
admissible  in  another  view  of  the  case  not  alluded  to  at  the  trial,  the 
court  will  not  grant  a  new  trial  as  upon  an  improper  rejection  of  evi- 
dence. An  affidavit  is  inadmissible  to  contradict  the  statement  of  the 
judge,  as  to  what  occurred  at  a  trial  before  him.  -Rex  v.  Grant,  3  N. 
&  M.  106. 

2.  In  an  action  on  the  case  against  eighteen  defendants,  two  of  them  A. 
and  B.  suffered  judgment  by  default ;  the  rest  pleaded  the  general 
issue.    A  not.  pros,  was  entered  as  to  A.,  the  damages  assessed  against 

B.  at  £900,  and  a  verdict  found  in  favor  of  the  other  sixteen.  The 
verdict  as  to  one  of  these  being  unsatisfactory  to  the  court,  a  new  trial 
was  granted  as  against  him,  on  payment  of  the  costs  of  all  the  de- 
fendants except  B.,  leaving  the  verdict  as  to  the  others  undisturbed  ; 
and  the  court  directed  also  a  re-assessment  of  the  damages  against  B., 
with  a  proviso,  that  on  such  a  re-assessment  they  should  not  exceed 
£900.    Price  v.  Harris,  10  Bing.  331 ;  3  Moo.  &  Sc.  838. 

PARTNERSHIP. 

1.  (Mutual  liability  of  partners.)  On  a  settlement  of  accounts  between 
two  part-owners  of  a  ship  at  the  end  of  the  voyage,  one  (A.)  agreed 
to  pay  the  broker's  bill,  and  in  consideration  thereof  received  a  pro- 
portionably  larger  share  of  the  profits.  He  omitted  to  pay  the  broker, 
who  sued  both  owners  for  his  bill,  which  B.  the  other  owner,  paid : 
Held,  that  B.  might  sue  A.  for  the  amount  (Owston  v.  Ogle,  13  East,) 
Wilson  v.  Cutting,  10  Bing.  436. 

2.  (Liability  of  retired  partner.)    A.  and  B.  being  partners,  A.  retires,  and 

B.  continues  the  business,  having  the  partnership  effects.  C,  a  credi- 
tor, being  told  by  B.  that  he  must  look  to  him  alone  for  payment, 
draws  a  bill  of  exchange  for  his  debt  on  B. :  it  is  dishonored,  and  he 
gives  him  time  to  pay :  Held,  that  on  these  facts  it  should  be  left  to 
the  jury  (in  an  action  on  the  consideration  of  the  bill  against  both 
partners,)  to  say  whether  there  was  not  an  agreement  between  B.  and 

C.  that  C.  should  accept  B.  as  his  sole  debtor,  and  take  from  him 
alone  the  bill  of  exchange  in  satisfaction  of  the  joint  debt ;  and  that 
such  an  agreement,  followed  by  the  giving  of  the  bill,  was  a  good  de- 
fence by  way  of  accord  and  satisfaction.  (3  B.  &  A.  611 ;  5  B.  &  C. 
196 ;  4  Esp.  89 ;  5  Esp.  122.)  The  court  threw  some  discredit  on  the 
case  of  David  v.  Ellice,  5  B.  &  C.  196.  Thompson  v.  Percival,  3  N. 
&  M.  167. 
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PAYMENT  INTO  COURT. 

In  an  action  ofindtb.  assumpsit  by  the  master  of  a  ship  for  wages,  against 
A^  B>,  C.  and  D.,  the  plaintiff  proved  a  contract  in  the  handwriting  of 
A^  signed  A.,  B.  and  Co.,  by  which  the  plaintiff  was  engaged  as  mas- 
ter at  a  yearly  salary :  he  proved  also  services  under  the  contract  for 
several  years;  and  he  then  put  in  a  rule  to  pay  into  court  a  sum  of 
money  less  than  the  amount  of  the  wages.  On  the  part  of  the  de- 
fendants, it  appeared  that  C.  was  not  a  member  of  a  firm  of  A,  B. 
and,  Co.,  and  not  an  owner  of  the  vessel.  The  defendants  went  into 
accounts  including  a  variety  of  items,  being  disbursements  on  the 
ship's  accounts  on  the  one  hand,  and  items  to  the  owner's  credit  on 
the  other:  Held,  that  under  the  circumstances  the  whole  amount  and 
the  whole  claim  were  referable  to  one  contract ;  and  that  the  four 
defendants,  having  paid  money  into  court,  were  precluded  from  set- 
ting up  that  one  of  them  was  not  a  party  to  that  contract  (Moo.  & 
Rob.  250;  4  B.  &  Ad.  132,  67a)  Rovenscrqft  v.  Wist,  1 C.  M.  &  R. 
203. 

*  PERJURY. 

1.  The  two  witnesses  necessary  to  prove  perjury  are  sufficiently  satis- 
fied by  the  production  of  one  vivd  voce  witness,  and  also  of  a  docu- 
ment written  by  the  defendant,  contradicting  his  statement  on  oath. 
Rex  v.  Mayhew,  6  C.  &  P.  315. 

2.  On  the  trial  of  an  indictment  for  perjury,  alleged  to  have  been  com- 
mitted before  a  magistrate,  the  written  deposition  of  the  defendant, 
taken  down  by  the  magistrate,  having  been  put  in  to  prove  what  be 
then  swore,  held,  that  it  was  not  competent  to  prove  by  parol  evi- 
dence other  matters  sworn  on  the  same  occasion  by  the  defendant, 
but  not  mentioned  in  the  deposition.    Rex  v.  Wylde,  6  C.  &  P.  380. 

PLEADING. 

1.  (  Variance  between  venue  and  declaration*)  The  plaintiff  laid  the  venue 
in  Middlesex;  and  declared  that  defendant  broke  and  entered  his 
apartment  in  a  dwel1ing*house  situate  in  London.  A  demurrer  on 
the  ground  of  this  discrepancy  was  overruled,  since  it  did  not  dis- 
tinctly appear  that  the  city  of  London  was  intended,  or  that  there  was 
not  some  place  of  that  name  in  Middlesex.  (2  B.  &  A.  304.)  Smith 
v.  Smyth,  10  Bing.  406. 

2.  (Megatwn  of  time.)  The  declaration  stated,  that  by  a  mortgage  deed 
the  mortgaged  premises  were  to  be  reconveyed,  provided  the  mort- 
gagor paid  £1400  on  the  19th  March,  1833;  and  that  the  mortgagor 
covenanted  to  pay  in  manner  and  at  the  time  thereinbefore  appointed 
for  payment  thereof.  Breach,  that  he  did  not  pay  at  the  time  and  m 
the  manner  in  the  indenture  appointed^  Held,  on  special  demurrer, 
that  the  time  wjien  the  money  was  to  be  paid  was  sufficiently  alleged. 
TUdasley  v.  Stephenson,  10  Bing.  545. 

3.  (Judgment  kept  on  foot  by  fraud,  how  to  be  traversed.)  To  a  plea  by  an 
executor,  that  a  judgment  had  been  obtained  against  the  testator,  and 
that  he  (the  executor)  had  fully  administered,  except  as  to  a  small 
sum,  not  sufficient  to  satisfy  the  judgment,  the  plaintiff  replies  that 

VOL.  XIII. — no.  xxv.  17 


Digitized 


by  Google 


196  Digest  of  English  Cases. — Common  Law.       [Jan. 

the  testator  paid  a  sum  of  money  in  full  satisfaction  and  discharge  of 
the  debt  and  judgment,  but  that  the  defendant  deceitfully,  and  with 
the  intention  to  defraud  and  deceive  the  plaintiff  of  his  damages, 
defers  procuring  acknowledgment  of  satisfaction  tot>e  entered  of  the 
said  debt,  or  to  be  released  therefrom,  and  still  permits  the  judgment 
to  remain  in  full  force.  Rejoinder,  traversing  the  payment  in  satis- 
faction :  Held,  bad,  for  that  the  payment  and  satisfaction  were  mere 
inducement,  and  not  traversable ;  the  defendant  ought  to  have  tra- 
versed the  fraud.  (1  Saund.  334,  n.  9 ;  W.  Jones,  92 ;  Latch,  111.) 
Jones  v.  Roberts,  2  C.  &  M.  219. 

4.  (Statutory  justification  under  general  issue.)  Where  a  defendant  is 
allowed  by  statute  to  give  matter  of  justification  in  evidence  under 
the  general  issue,  he  will  not  be  ]>ermitted  to  plead  the  general  issue 
and  also  a  special  plea  of  justification.  Ncalc  v.  MKenxie,  1  C.  M. 
&  R.  61. 

5.  The  declaration  stated  that  the  defendant  had  been  employed  to  edite 
a  certain  publication  for  the  plaintiff;  and  that  he  did  not  perform , 
the  duties  of  editing  the  same  in  a  proper  manner,  but,  without  (he 
knowledge,  leave,  authority  or  consent  of  the  plaintiff,  falsely,  mali- 
ciously and  negligently  inserted  and  published  in  the  same  a  false  and 
malicious  libel,  &c. :  that  an  information  was  exhibited  against  the 
plaintiff  *  for  the  falsely  and  maliciously  printing  and  publishing '  the 
said  libel ;  that  he  was  convicted  of  that  offence,  and  fined  £100. 
After  verdict  for  the  plaintiff,  the  judgment  was  arrested,  on  the 
ground  that  the  injury  sustained  was  not  connected  with  the  breach 
of  duty  alleged ;  for  that  it  did  not  appear  that  the  printing  and  pub- 
lishing, whereof  the  plaintiff  was  convicted,  was  the  same  act  with 

,  that  charged  against  the  defendant,  viz.  the  inserting  and  publishing. 
Colburn  v.  Patmore,  1  C.  M.  &  R.  73. 

6.  (Plea  ofauterfois  convict,  proof  of.)  A  plea  ofauterfois  convict  stated 
that  the  prisoner  was  indicted,  convicted  and  sentenced  at  a  session 
of  the  peace,  duly  holden  by  adjournment  on  Friday  the  5th  of  July.  The 
record  produced  in  support  of  the  plea  stated,  that  the  indictment  was 
found  at  a  session  commenced  and  holden  on  Monday,  the  1st  of  July ; 
that  the  court  was  adjourned  till  Tuesday  the  2nd  ;  and  that  the  said 
court  having  reassembled  on  Thursday  the  ±th,  was  adjourned  to  Friday 
the  5th,  when  the  prisoner  was  tried  and  convicted :  Held,  that  the 
plea  was  not  proved  by  the  record,  inasmuch  as  for  want  of  an  ad- 
journment from  the  Tuesday  to  the  Thursday,  the  proceedings  of 
the  Friday  were  coram  non  judice,  and  therefore  a  nullity.  (4  C.  &  P. 
245.)    Rex  v.  Bowman,  6  C.  &  P.  337. 

PRACTICE. 

1.  (Production  of  written  instrument  in  criminal  case.)  Indictment  against 
B.  and  C.  for  conspiring  to  extort  money  by  means  of  a  charge  of 
forgery ;  in  which  a  letter  written  by  B.  in  execution  of  the  conspiracy, 
charging  A.  with  the  forgery  of  a  cheque  onC.'s  bankers,  was  set  out. 
The  letter  was  given  in  evidence,  and  conversations  were  proved  re- 
ferring to  the  cheque  alleged  to  have  been  forged :  Held,  that  the 
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prosecutor  was  not  bound  to  produce  the  cheque,  though  it  appeared 
to  be  in  existence.    Rex  v.  Mdridgt,  1  N.  &  M.  776. 

2.  (Variance  beticeen  writ  and  copy.)  The  capias  was  directed  to  the 
sheriffs  of  London ;  the  copy  served  on  the  defendant,  to  the  sheriff. 
The  court  discharged  the  defendant  on  entering  a  common  appear- 
ance.  (10  Bing.  37.)   Mcoll  v.  Boyn,  10  Bing.  339 ;  3  Moo.  &  S.  812. 

3.  (Inspection  of  written  instrument.)  In  an  action  for  slander,  imputing 
to  the  plaintiff  that  he  was  the  writer  of  a  scandalous  letter  reflecting 
on  the  defendant,  one  of  the  pleas  set  forth  the  letter,  asserting  that 
the  plaintiff  was  the  author,  and  justified  the  words  spoken.  The 
court  made  absolute  a  rule  for  the  plaintiff  to  inspect  the  letter,  with 
witnesses,  in  order  that  he  might  be  prepared  at  the  trial  to  show, 
that  it  was  not  his  handwriting.    Curtis  v.  Curtis,  3  Moo.  &  S.  819. 

PRINCIPAL  AND  SURETY. 

1.  (Execution  against  surety.)  An  action  having  been  commenced 
against  a  surety  on  apromissory  note,  he  agreed  that  if  the  plaintiff 
would  take  proceedings  against  the  principal,  he,  the  surety,  would 
pay  the  extra  costs  occasioned  thereby ;  the  plaintiff  having  done  so, 
afterwards  issued  execution  against  the  surety  for  the  balance  due  on 
the  note,  and  also  the  extra  costs.  The  court  ordered  the  execution 
to  be  reduced  to  the  extent  ef  the  costs  included  in  it  Evans  v. 
Pugh,  2  D.  P.  C.  360. 

2.  (Discharge  of  surety  by  giving  time  to  principal.)  In  January  1825,  B. 
gave  the  following  guarantee  to  A.,  a  banker : — *  Please  to  open  an 
account  with,  and  honor  the  cheques  of  C.  on  Mill  account,  for  whom 
I  will  be  responsible.'  The  account  was  opened  accordingly,  and 
advances  were  made  by  A.  to  B.  It  was  the  mode  of  dealing  at  the 
bank  for  the  customers  to  give  acceptances  occasionally  for  the  bal- 
ance of  their  accounts.  In  February,  1827,  A.  ceased  to  make  advances. 
In  October,  1827,  a  payment  was  made  by  C.  into  the  bank.  In  Feb- 
ruary, 1828,  A.  tookC.'s  acceptance  at  three  months  for  the  amount  of 
his  balance.  It  did  not  appear  that  B.  had  actual  knowledge  of  the 
course  of  business  at  the  bank,  although  he  was  solicitor  to  the 
bankers :  Held,  that  taking  the  acceptance  was  a  giving  of  time  to 
the  debtor,  and  that  B.  the  surety,  was  thereby  discharged.  (8  Bing. 
156 ;  Holt,  N.  P.  C.  84)    Howell  v.  Jones,  1  C.  M.  &  R.  97. 

SACRILEGE. 

A  dissenting  chapel  is  not  within  the  statute  7  &  8  Geo.  4,  c.  29,  s.  10, 
which  makes  it  a  capital  felony  to  break  and  enter  any  *  church  or 
chapel,'  and  steal  therein.    Rex  v.  Richardson,  6  C.  P.  33$. 

SHERIFF. 

In  error  to  the  Exchequer  Chamber  from  the  Common  Pleas,  the  ques- 
tion being,  whether  the  sheriff,  who  levied  on  the  goods  of  the  de- 
fendant after  a  secret  act  of  bankruptcy  committed  by  him,  was  liable 
in  trover  to  his  assignees,  the  eight  judges  were  equally  divided  in 
opinion ;  Gurney  B.,  Taunton,  Parke,  and  Iittledale,  Js^  holding  that 
the  sheriff  was  liable ;  Bolland,  Vaughan,  and  Bayley,  Bs.,  and  Den- 
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man,  C.  J.,  that  be  was  not     Garland  v.  Cariislt,  10  Bing.  452 ;  2  C. 
&  M.  31 ;  3  Tyrw.  705. 

[This  question,  therefore,  which,  in  Bahne  v.  Hutton,  in  the  same 
court,  (9  L.  M.  448,)  was  decided  against  the  sheriff  by  a  majority  of 
six  judges  to  one,  still  remains  unsettled  until  it  shall  have  been  adju-  , 
dicated  upon  by  the  House  of  Lords ;  where,  perhaps,  since  the  intro- 
duction of  the  Interpleader  Act,  it  is  scarcely  probable  that  it  will  be 
brought  for  decision.] 

SLANDER. 

1.  These  words  — *  He  is  a  thief,  and  robbed  me  of  my  bricls,'  held  ac- 
tionable without  any  introductory  averment.  (4  B.  &  Ad.  630.)  Slow- 
man  v.  DuttoUy  10  Bing.  402. 

2.  These  words  —  'This  letter  (a  libellous  letter)  is  your  writing,  I  can 
prove  it,  and  I  can  transport  yon,'  held  actionable.  Curtis  v.  Ourtis, 
10  Bing.  477. 

3.  Words  are  not  actionable  even  with  special  damage,  unless  they  are 
of  themselves  disparaging  in  their  nature.  (Com.  Dig.  *  Action  for 
Defamation,'  D.  30.)    Kelly  v.  Partington,  3  N.  &  M.  116. 

4.  (Privileged  communication.)  A.,  the  tenant  of  a  farm,  required  some 
repairs  to  be  done  to  the  house,  and  B.,  the  landlord's  agent,  directed 
C.  to  do  the  work.  He  did  it,  but  in  a  negligent  manner,  and  during 
the  progress  of  it  got  drunk,  and  some  circumstances  occurred  which 
induced  A.  to  believe,  that  he  had  broken  open  his  cellar  door  and 
got  to  his  liquors.  Two  days  afterwards  A.  met  C.  in  the  presence  of 
D.,  and  charged  him  with  having  broken  open  his  cellar  door,  and 
got  drunk  and  spoiled  the  work.  A.  afterwards  told  D.  in  B.'s  pres- 
ence, C.  not  being  present,  that  he  was  confident  C.  bad  broken  open 
the  door.  On  the  same  day  A.  complained  to  B.  that  C.  had  been 
negligent  with  the  work  and  had  got  drunk,  and  he  thought  he  had 
broken  open  the  cellar  door :  Held,  that  this  complaint  to  B.  was  a 
privileged  communication,  if  made  bond  fide  and  without  any  mali- 
cious intent  to  injure  C. ;  that  the  statement  to  C.  in  D.'s  presence 
was  also  privileged,  if  made  honestly  and  bond  fide ;  and  that  the  cir- 
cumstance of  its  being  made  in  a  third  person^  presence  did  not  of 
itself  make  it  unauthorized,  but  it  was  for  the  jury  to  determine  from 
the  circumstances,  including  the  character  and  style  of  the  language 
used,  whether  it  was  bond  fide  or  maliciously  made :  but  that  the 
statement  to  D.  in  C.'s  absence  was  unauthorized  and  officious,  and  if 
false,  not  protected,  though  made  in  a  belief  of  its  truth.  Toogood  v. 
Spyring,  1  C.  M.  fy  R,  181. 

STATUTE. 

(Proof  of.)  Where  an  act  of  parliament  for  conducting  a  private 
company  is  declared  to  be  a  public  act,  and  required  to  be  judicially 
noticed  as  such  without  being  specially  pleaded,  it  is  necessary  at  a 
trial  to  prove  it  by  an  examined  copy  of  the  original.  (1  M.  ^  M. 
421.)  Beaumont  v.  Mountain,  10  Bing.  404 ;  Woodward  v.  CotUm,  1 
C.  M.  if  R.  44. 
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STOPPAGE  IN  TRANSITU. 

Notwithstanding  an  indorsement  of  the  bill  of  lading  by  the  vendee  to 
a  party  who  advances  money  on  the  security  of  it,  an  equitable  right 
of  (quasi)  stoppage  in  transitu  remains  in  the  unpaid  vendor,  subject 
h  to  the  indorsee's  right  to  be  repaid  his  advances.  And  the  vendor  has 
an  equity  to  call  upon  such  indorsee  to  repay  himself  out  of  other 
property  of  the  vendee  in  his  hands :  if,  instead  of  doing  so,  he  apply 
for  that  purpose  the  proceeds  of  the  goods  so  equitably  stopped  in 
transitu,  the  vendor  will  have  a  lien  upon  the  vendee's  interest  in 
such  other  property.  (6  East,  21,  n. ;  7  T.  R.  445 ;  Bell's  Commen-' 
taries,  b.  2,  pt  2,  c.  1,  art.  3;  1  Atk.245;  8  Ves.361;  2  Atk.  444.)  In 
re  Westzynthius,  2  N.  fy  M.  644. 

TRESPASS. 

1.  (Possession  necessary  to  justify.)  A  party  who  hired  a  steamboat  for 
a  pleasure  excursion,  during  which  the  owner's  captain  and  crew 
navigated  the  vessel,  was  held  not  to  have  such  a  possession  as  to  jus- 
tify him  in  forcibly  turning  out  a  stranger  whom  the  captain  had  per- 
mitted to  come  on  board.  (2  Marsh.  339 ;  4  M.  $f  S.  288 ;  8  Taunt 
293.)    Dean  v.  Hogg,  10  Bing.  345. 

2.  (Pleadings  in.)  Declaration  for  trespasses  in  close  A.  Plea,  that  A. 
is  part  of  a  waste  called  Bn  over  which  defendant  had  common 
appurtenant  by  prescription.  Replication,  that  A.  had  been  inclosed 
and  severed  from  the  waste,  and  held  adversely  to  the  commoners 
for  twenty  years :  Held,  that  this  replication  was  maintained  by  proof 
that  part  of  A.  had  been  inclosed  twenty  years,  and  part  not,  and  that 
the  trespasses  were  committed  in  both  parts.  (1  B.  fy  C.  156 ;  2  B. 
$•  C.  918.J  [Overruling  the  dictum  of  the  court  in  Hawke  v.  Bacon,' 
2  Taunt  15d]  Tapleyv.  JVainwright, 5 B.fy AdoL 395;  2 N. fy M. 097. 

3.  (Pleadings  in.)  First  count,  for  taking  away  « goods,  chattels,  and 
effects;'  second,  for  tearing  away  and  severing  'fixtures  and  effects.* 
Pleas,  the  general  issue,  and  a  special  plea  to  the  first  count,  stating 
the  tenancy  of  the  plaintiff  to  one  of  the  defendants  at  a  certain  rent, 
which  being  in.arrear,  they  distrained  the '  goods  and  chattels,'  in  that 
.count  mentioned.  Replication,  similiter  to  the  general  issue,  and  non 
tenuit  to  the  special  plea.    The  jury  found  the  tenancy  as  pleaded : 

'  Held,  that  on  the  issue  taken  in  the  replication,  the  trespasses  laid  in 
the  first  count  were  (after  verdict)  covered  by  the  special  plea,  though 
some  of  the*  articles  taken  were  fixtures.  Held  also,  that  the  plaintiff 
was  entitled  to  recover  for  the  damage  done  to  his  house  by  severing 
the  fixtures  from  it,  but  not  for  the  value  of  them.  Turigg  v.  Potts,  3 
Tyrw.969;  1  C.  M.  £  R.  89. 

VENDOR  AND  PURCHASER. 

Where  a  vendor  omits  to  take  out  a  good  title  within  the  stipulated 
time,  and  the  purchaser  dies,  his  executor  may  sue  for  damages  in- 
curred by  loss  of  interest  on  the  deposit  money,  and  the  expense  of 
investigating  the*  title.  (1  M.  fy  S.  355 ;  1  Ventr.  175;  2  B.  If  B.  102.) 
Orme  v.  Broughlon,  10  Bing.  533. 
17* 
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WITNESS. 

1.  (Incompetency  from  interest)  In  an  action  against  executors  for  a 
debt  of  the  testator,  an  annuitant  under  the  will  is  not  disqualified  by 
interest  from  being  a  witness  for  the  defendant  (6  Esp.  N.  P.  C.  34 ; 
1M.4-M.345.)    MnoeU  v.  Danes,  5  B.^AdoL  368;  2  N.£M.  745. 

2.  Where  a  person  called  only  to  produce  a  document  is  sworn  as  a 
witness  by  mistake,  and  a  question  is  put  to  him  which  he  does  not 
answer,  the  opposite  party  is  not  entitled  to  cross-examine  him.  (1 
Esp.  357.)    Rush  v.  Smithy  1  C.  M.  fy  R.  94. 

WORK  AND  LABOR. 

(Evidence  in  reduction  of  damages,  in  action  /on)  In  an  action  on  a 
special  contract  for  work  done  under  the  contract,  and  for  work, 
labor,  and  materials  generally,  the  defendant  may  give  in  evidence, 
that  the  work  has  been  done  improperly,  and  not  agreeably  to  the 
contract,  and  the  plaintiff  in  such  case  will  be  entitled  only  to  recover 
(on  the  general  count)  the  real  amount  of  the  work  done  and  mate- 
rials supplied.     Chapel  v.  Hickes,  2  C.  if  M.  214. 


EQUITY. 
(Containing  5  Bligh,  Part  4 ;  and  Mylne  &  Keene,  Part  2.) 

CHARITY. 

1.  (Construction.)  A  devise  of  estates  to  the  Fishmongers'  Company, 
subject,  among  other  things,  to  a  charge  to  distribute  among  the  poor 
138  quarters  of  coals,  or  else  money  to  buy  the  same  coals  unto  the 
same  number  at  the  price  of  Sd.  per  quarter,  reciting  that  the  sum 
total  m  money  for  the  same  coals,  at  the  price  aforesaid,  amounted  to 
4J. 12*.  a  year ;  and  further  directing,  that  if  the  coals  be  bought  for  a 
less  price,  then  more  coals  should  be  given,  leaves  it  optional  with  the 
company  to  distribute  either  the  quantity  of  coals,  or  the  4/.  12s.  an- 
nually.   In  re  Jordeyn's  Charity,  M.  &  K.  416. 

2.  (Construction.)  An  annual  sum  was  given  to  trustees,  to  be  paid  as 
an  apprentice-fee,  for  a  boy  who  should  be  chosen  out  of  a  particular 
parish ;  failing  which,  out  of  certain  other  parishes,  and  in  default  of 
the  sum  being  claimed,  then  for  the  benefit  of  Christ's  Hospital.  The 

-  sum  was  not  claimed  for  many  years,  and  considerable  arrears  accu- 
mulated in  consequence :  Hdd,  that  Christ's  Hospital  was  not  entitled 
to  such  arrears,  but  that  they  ought  to  be  applied  according  to  a 
scheme.    In  re  Upton  Warren,  M.  &  K.  410. 
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COMPOSITION  WITH  CREDITORS. 

The  partners  in  a  firm  executed  mortgages  of  the  partnership  property 
to  O.,  to  secure  £15,000  in  future  advances,  and  D.,  one  of  the  part- 
ners, conveyed  to  O.  the  equity  of  redemption  in  an  estate,  his  separ- 
ate property,  which  was  already  in  mortgage,  to  secure  advances  on 
account  of  the  firm  to  the  amount  of  £10,000.  Advances  were  made 
by  O.  on  account  of  the  firm,  which  afterwards  becoming  insolvent, 
a  deed  of  composition  was  executed,  by  which  the  creditors  bound 
themselves  to  accept  7s.  in  the  pound,  for  which  J.,  one  of  the  part- 
ners, became  solely  liable ;  D.  retiring  from  the  firm,  and  being  re- 
leased from  the  debts :  the  deed  of  composition  was  signed  by  O. 
'  without  prejudice  to  the  securities  which  he  held.'  The  equity  of 
redemption  in  the  partnership  property  was  subsequently  conveyed  to 
O.  in  discharge  of  the  sums,  secured  upon  them,  and  he  at  the  same 
time  bound  himself  to  take  £8,000  instead  of  the  £10,000  secured  on 
the  separate  estate  of  D.  On  a  bill  filed  by  O.  to  raise  the  £8,000  by 
sale  of  the  mortgaged  premises,  and  a  cross-bill  by  D.  insisting  that 
the  composition  was  taken  by  O.  for  his  whole  debt,  and  that  the 
separate  estate  of  D.  ought  not  to  be  applied  in  payment  of  the  debts 
of  the  firm,  until  the  partnership  funds  had  been  exhausted:  Held, 
that  the  signature  of  the  composition-deed  by  O.  was  not,  under  the 
circumstances  a  waiver  of  the  security,  and  that  the  equity  of  D.  was 
lost  by  acquiescence,  and  barred  by  want  of  interest  Duffy  App.» 
Orr  Res^  B.  621. 

EXONERATION  OF  PERSONAL  ESTATE. 

The  persona]  estate  being  primd  facie  liable  to  the  payment  of  debts, 
funeral  expenses,  and  legacies,  will  not  be  exonerated,  unless  the  in- 
tention of  the  testator,  that  it  should,  be  satisfactorily  made  out  from 
the  whole  context  of  the  will ;  a  direction  to  trustees  to  apply  the  pro- 
duce of  the  real  estate  to  these  purposes  not  alone  implying  the  exon- 
eration of  the  persona]  estate.  (Booth  v.  Blundell,  1  Mer.  193  ;  Driver 
v.  Ferrand,  2  R.  &  M.  681 .)     Walker  v.  Hardwick,  M.  &  K.  396. 

FREIGHT. 

An  assignment  of  future  freight  by  the  owners  of  a  ship  is  good.  Doug- 
las  v.  Russell,  M.  &  K.  488. 

INJUNCTION. 

An  injunction  was  granted  on  affidavit,  before  answer,  to  restrain  the 
defendants,  trustees  of  a  chapel,  erected  by  a  Presbyterian  congrega- 
tion for  religious  worship,  according  to  the  usages,  discipline,  and 
doctrine  of  the  church  of  Scotland,  from  electing  as  a  minister  a  per- 
son not  duly  licensed  by  that  church ;  but  an  injunction  to  restrain 
them  from  allowing  persons  not  so  licensed,  to  conduct  public  worship 
or  in  any  manner  officiate,  and  from  preventing  persons  so  licensed 
and  otherwise  duly  authorized,  from  officiating  during  the  intermedi- 
ate period  prior  to  such  erection,  was  refused.  MUligan  v.  Mitchell, 
M.  &  K.  446. 
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ISSUE. 

A  creditor  having  under  a  decree  for  the  administration  of  assets  brought 
in  a  claim  on  a  bond  of  E.  K.,  the  testatrix  and  M.  K.,  her  sister,  the 
master  found,  under  the  circumstances,  that  the  bond  was  a  voluntary 
bond  given  to  the  creditor  as  a  bounty  by  E.  K.  and  M.  K.,  without 
any  consideration  having  been  paid  or  given  for  the  same.  The 
plaintiffs  excepted  to  the  report,  on  the  ground,  that  the  master  ought 
to  have  certified,  that  the  bond  was  given  as  an  indemnity.  The 
creditor  excepted,  on  the  ground  that  the  master  ought  to  have  certifi- 
ed, that  the  bond  was  given  partly  for  services,  and  partly  for  money 
lent  On  the  hearing  on  exceptions,  the  Master  of  the  Rolls  directed 
three  issues  in  order  to  ascertain  the  nature  of  the  bond :  Held,  on 
appeal  to  the  House  of  Lords,  that  the  Master  of  the  Rolls,  having  the 
whole  question  in  point  of  evidence  before  him,  and  being  in  as  good 
a  situation  to  draw  a  conclusion  as  a  jury  could  be,  ought  not  to  have 
directed  the  issues.    Mcol  App.,  Vaughn  Res^  B.  505. 

PARTITION. 

The  jurisdiction  and  practice  of  the  court  with  respect  to  proceedings 
under  commissions  of  partition.  Manners  V.  CharlestDorth,  M.  &  K.  330. 

POWER. 

A  power  of  sale,  to  be  exercised  during  the  continuance  of  successive 
estates  tail,  is  good,  the  power  being  co-extensive  only  with  the  estates 
tail,  and  like  them  liable  to  destruction.  (Powis  v.  Capron,  Rolls, 
May  5th,  1830,  4  Sim.  138 ;  Riddle  v.  Perkins,  4  Sim.  135.)  Waring 
v.  Coventry,  M.  &  K.  349. 

PRACTICE. 

1.  (Impertinence.)  In  a  suit  for  specific  performance  of  an  agreement  for 
a  lease,  the  defendant  may,  by  his  answer,  put  in  issue  any  fact  tend- 
ing to  show  the  insolvency  of  the  plaintiff,  however  it  may  impeach 
the  plaintiff's  respectability ;  but  mere  imputations  on  the  moral  char- 
acter of  the  plaintiff  are  impertinent    Pearson  v.  Knapp,  M.  &  K.  312. 

2.  (Exceptions.)  Where  a  number  of  exceptions  to  an  answer,  allowed 
by  the  master,  are  enumerated  seriatim,  and  the  defendant  takes  one 
general  exception  to  the  master's  report,  alleging  that  all  the  before- 
mentioned  exceptions  ought  to  have  been  disallowed ;  if  the  court  is 
of  opinion,  that  the  master  was  right  in  allowing  any  one  of  the  excep- 
tions, the  general  exception  of  the  master's  report  covers  too  much, 
and  will  be  overruled.  (Green  v.  Weaver,  1  Sim.  404.)  Pearson  v. 
Knapp,  M.  &  K.  312. 

SPECIFIC  PERFORMANCE. 

(Insolvency.)  It  is  no  defence  to  a  bill,  filed  against  a  landlord  for 
specific  performance  of  an  agreement  for  a  farming  lease,  by  a  person 
to  whom  the  benefit  of  the  agreement  has  been  assigned,  that  the 
party  with  whom  the  landlord  contracted  has  become  insolvent,  pro- 
vided the  assignee  is  solvent  and  in  a  condition  to  enter  into  the  usual 
covenants,  and  there  is  no  evidence  that  the  contract  was  entered  in 
upon  consideration  personal  to  the  assignor.  (Powell  v.  Lloyd,  1  G. 
&  J.  427.)     Croshie  v.  Tooke,  M.  &  K.  413. 
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VENDOR  AND  PURCHASER. 

Where  a  party  had  contracted  to  purchase,  and  had  been  eight  years  in 
the  possession  of  premises,  to  which  the  vendor  was  unable  to  make 
a  good  title,  and  refused  either  to  abandon  the  agreement  or  accept 
such  title  as  the  vendor  could  give,  having  paid  no  part  of  the  pur- 
chase-money and  no  rent ;  the  court  on  a  bill  filed  by  the  vendor  for 
relief,  directed  the  agreement  to  be  delivered  up  to  be  cancelled,  and 
the  rents  and  profits  to  be  received  by  the  purchaser  to  be  accounted 
for,  and  ordered  the  purchaser  to  pay  the  costs  of  the  suit  King  v. 
King,  M.  &  K.  442. 

WILL. 

1.  (Lapsed  legacy,)  A  testator  gave  a  legacy  of  £2000  to  S.  B.,  and  in 
case  S.  B.  should  die  in  his  life-time,  he  directed  that  the  legacy 
should  go  and  be  paid  to  her  executors  or  administrators.  S.  B.  died 
in  the  life-time  of  the  testator,  having  made  a  will  by  which  she  ap- 
pointed R.  P.  her  residuary  legatee :  Held,  that  on  the  death  of  S.  B. 
her  next  of  kin,  and  not  her  residuary  legatee,  became  entitled  to  the 
legacy.  (Bridge  v.  Abbot,  3  Bro.  C.  C.  224.)  PaUn  v.  fitZfr,  M.  & 
K.  470. 

2.  (Construction.)  A  testatrix  gave  real  and  personal  estate  to  trustees, 
in  trust  for  M.  K.  for  life,  with  remainder  as  she  should  appoint ;  and 
in  default  of  appointment,  in  trust  to  convey  the  real  estate  to  such 
person  or  persons  as  would  be  the  heir-at-law  of  M.  K.,  and  to 
transfer  and  assign  the  personal  estate  to  or  amongst  such  person  or 
persons  as  would  be  the  personal  representative  of  M.  K.  M.  K. 
appointed  only  a  part  of  the  personal  estate :  Held,  that  the  personal 
representatives  meant  next  of  kin.    Baines  v.  Otley,  M.  &  K.  465. 


ECCLESIASTICAL. 

[Containing  4  Haggard's  Ecclesiastical  Reports,  Part  1.] 

ADMINISTATION. 

{Wife  of  legatee.)  Administration,  with  the  will  annexed,  was  granted 
to  the  wife  of  a  residuary  legatee,  as  his  attorney,  under  a  memoran- 
dum in  his  handwriting,  the  securities  justifying.  In  (he  goods  of 
Eliza  Eldertoii,  210. 

ADULTERY. 

A  wife  brought  a  suit  against  her  husband  for  cruelty  and  adultery,  to 
which  the  husband  recriminated.  The  husband's  adultery  was  not 
proved ;  his  recriminatory  charge  was,  by  a  single  witness,  supported 
however,  by  circumstances.  A  divorce  was  pronounced  for.  Ken- 
rick  v.  Kenrick,  114. 
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ALIMONY. 

The  reduction  of  the  husband's  income,  by  unprofitable  speculations,  is 
no  ground  for  a  proportionate  reduction  of  permanent  alimony  al- 
lotted twenty  years  before.    AW  v.  AW,  27a 

CRUELTY. 

1.  (Nature  of.)  Ins.  suit  by  the  wife  for  separation  on  account  of  cruel- 
ty, where  the  court  is  convinced  that  the  safety  of  the  wife  is  in  jeop- 
ardy, or  may  see  reasonable  ground  to  apprehend  such  a  consequence, 
h  will  interfere  to  protect  her ;  but  where  there  is  neither  personal  ill 
treatment,  such  as  blows  or  bodily  injury,  nor  threats  of  a  description 
to  excite  in  a  mind  of  ordinary  firmness  fear  of  personal  injury,  the 
court  cannot  interfere.  The  court  being  of  opinion  that,  assuming 
the  facts  pleaded  to  be  true,  they  would  not  lead  to  a  conscientious 
conviction  that  the  wife  might  not  return  to  cohabitation  without  risk 
of  life  or  limb,  rejected  the  libel.    Meld  v.  Neeld,  36a 

2.  (Proof  of  minor  circumstances.)  When  facts  of  violence  are  admitted 
to  proof,  minor  circumstances  may  be  consistently  admitted,  but  they 
should  be  of  the  same  character,  though  not  to  the  same  extent  &  C. 

a  (Inference.)  Averments  in  a  libel  distinctly  pleaded  as  facts,  are  to  be 
taken  as  true,  but  thqse  of  an  inferential  and  argumentative  character, 
and  which  should  be  sparingly  introduced,  are  to  be  taken  as  true 
only  to  the  extent,  that  the  inferences  themselves  can  be  fairly  drawn 
from  the  circumstances  pleaded  as  facts.    S.  C. 

4  (Evidence.)  On  the  question  of  admitting  the  libel,  letters  of  the  hus- 
band, exhibited  by  the  wife,  are  evidence  against  tjie  husband  to  the 
extent  which  they  support  the  articles.  Explanations  therein  of  his 
conduct  must  be  taken  into  consideration,  but  so  far  only  as  they  ap- 
pertain to  the  charges  in  debate.    S.  C. 

5.  (Suit  for  restitution.)  A  suit  for  restitution  by  the  wife' tends  strongly 
to  show,  that  at  the  time  of  its  institution  there  was  no  reasonable 
grounds  for  apprehending  personal  violence,  but  as  a  wife  might  haz- 
ard her  personal  safety  rather  than  separate,  such  a  suit,  even  where 
legal  cruelty  was  committed  prior  to  its  institution,  would  not  neces- 
sarily be  a  bar  to  a  sentence  of  separation.    S.  C.  * 

6.  (JVature  of.)  An  interdict  of  intercourse  with  her  own  family  is  not, 
standing  alone,  a  substantive  act  of  cruelty  to  a  wife.    S.  C. 

DIVORCE. 

In  a  suit  for  restitution  of  conjugal  rights  brought  by  the  wife,  the  hus- 
band pleaded  her  adultery  and  impropriety  of  conduct, — absence  from 
home  two  nights,  letters  containing  distinct  admissions  of  guilt  — and 
endeavors  to  induce  individuals,  by  subornation  of  perjury,  to  make 
out  that  on  the  nights  in  question  she  slept  where  no  suspicion  could 
reasonably  attach,  being  proved, — a  separation  was  pronounced  for. 
Owen  v.  Owen,  261. 

INVENTORY  AND  ACCOUNT, 

(Lapse  of  time.)  A  party,  after  a  lapse  of  thirty-five  years,  having  called 
for  an  inventory  and  account  of  an  insolvent  estate,  the  executor, 
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who  appeared  under  protest,  was  dismissed  with  coats.    Bowks  v. 
Harvey,  241. 

PLEADING. 

1.  (Answer,)  In  answers,  a  party  is  bound  only  to  answer  to  facts,  not 
to  his  own  motives,  nor  to  his  belief  of  the  motives  of  another  person ; 
and  where  the  plea  avers  ignorance  of  the  real  nature  of  a  transaction 
by  a  party  to  such  transaction  and  to  the  suit,  the  other  party  is,  in 
his  answers  to  such  plea,  allowed  to  state  facts  inferring  full  know- 
ledge thereof  and  acquiescence  therein.  A  party  is  not  bound  to  an- 
swer, when  his  answer  would  criminate  himself,  nor  when  it  would 
tend  to  degrade  him.    Swift  v.  Swift,  139. 

3.  (.Allegation.)  An  allegation  contradictory  to  the  libel,  both  in  law  and 
in  fact,  was  admitted.    Swift  v.  Swift,  243. 

POWER. 

The  testatrix  possessing  a  power  of  appointment,  duly  executed  it  by 
will.  By  a  later  will,  duly  executed  and  attested  according  to  the 
power,  but  without  any  recital  of  or  reference  to  the  power,  she  dis- 
posed of  a  real  estate  over  which  the  power  extended,  left  all  the  rest, 
residue  and  remainder  of  her  estates  and  effects,  real  or  personal, 
plate,  &c.,  or  other  property,  whether  in  possession,  reversion,  or 
expectancy,  or  held  in  trust  for  her ;  revoked  and  made  void  all  and 
every  other  will,  and  wills,  by  her  at  any  time  theretofore  made,  and 
declared  this  only  to  be  her  last  will  and  testament ;  the  court—  hold- 
ing that  the  intention  to  revoke  the  former  will  was,  taking  all  the 
contents  of  the  latter  will  together,  clear, — refused  probate  of  the 
two  papers,  as  together  containing  her  will,  and  granted  probate  of 
the  latter  paper  alone.  Hughes  v.  Turner,  52. 
WILL. 

1.  (Probate.)  Where  a  testatrix  had  a  power  of  appointment,  and  a 
general  probate  of  her  will  of  1829,  and  a  codicil  thereto,  had  been 
granted,  the  delegates,  reversing  a  decree  of  the  prerogative :  Held, 
that  the  court  of  probate  could  not,  also  grant  an  administration,  with 
a  will  of  1815,  and  codicils  annexed,  limited  to  become  a  party  to 
proceedings  in  equity,  touching  the  execution  of  the  power  by  such 
wills ;  but  must  itself  decide,  whether  the  will  of  1815  was,  under  the 
circumstances,  revoked  by  the  will  of  1829,  and  therefore  grant  either 
a  probate  of  the  will  and  codicil  of  1829  alone,  or  a  probateof  those 
papers  and  of  the  will  of  1815  and  its  codicils,  as  together  containing 
the  will.    Hughes  v.  Turner,  30. 

2.  (Contingent.)  A  will,  written  eighteen  years  before  the  testator's 
death,  containing  the  passage, '  All  men  are  mortal,  and  no  one  knows 
how  soon  his  life  may  be  required  of  him.  Lest  I  should  die  before 
the  next  sun,  I  make  my  will,'  was  admitted  to  probate ;  the  court, 
thinking  it  not  contingent  as  to  the  disposition  of  the  property ;  and 
that  the  careful  manner  in  which  it  had  been  preserved  manifested 
adherence.    Burton  v.  CoUingwood,  176. 

3.  (Probate.)  An  unattested  letter,  disposing  of  real  and  personal  pro- 
perty, conditioned  on  the  deceased  dying  during  a  journey  to  Ireland, 
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wan  not  admitted  to  probate  in  common  form,  the  deceased  having 
returned  from  Ireland,  and  subsequently  executed  a  will  disposing  of 
land,  but  not  referring  to  the  letter  or  to  the  personalty.  In  the  goods 
ofB.  J.  Wordy  179. 
4  (Same.)  Probate,  in  common  form,  of  an  unattested  will,  was  granted 
on  the  affidavit  of  one  person  only  to  handwriting,  and  the  consent  of 
the  executor  and  sole  next  of  kin  in  distribution,  In  the  goods  of  Mary 
Reeton,  209. 

5.  (Same.)  Where  there  is  a  regularly  executed  paper  disposing  of 
realty  and  personalty,  and  an  unexecuted  paper  in  which  the  disposi- 
tion of  real  and  personal  estates  are  blended,  and  are  dependent  upon 
each  other,  the  court  will  not  grant  probate  of  such  unexecuted  paper ; 
aliter,  where  the  disposition  of  the  one  is  not  dependent  on  the  other. 
Tudor  v.  Tudor,  199,  n. 

6.  (Probate.  Handwriting.)  It  has  always  been  the  doctrine  of  the 
court,  that  similitude  of  handwriting,  even  with  a  probable  disposition, 
is  not  sufficient  to  entitle  a  paper  to  protwite,  without  something  to 
connect  it  with  the  deceased.    Rutherford  v.  Maude,  221. 

7.  (Adherence.)  An  entry  in  an  account-book,  containing  a  full  disposi- 
tion of  the  property,  appointment  of  executor  dated  eight  months  be- 
fore the  testatrix's  death,  which  was  sudden,  subscribed  and  carefully 
preserved,  pronounced  for,  though  containing  these  words : — '  I  intend 
this  as  a  sketch  of  my  will,  which  1  intend  making  on  my  return 
home,9  the  circumstances  showing  adherence  of  intention.  Hattatt  v. 
Hattatt,  111. 

8.  (Deliberative.)  A  testator,  having  executed  his  will,  disposing  of  realty 
and  personalty  and  duly  attested,  subsequently  wrote,  signed,  and 
dated  a  paper  complete  in  disposition,  but  unattested,  having  the  ap- 
pearance of  a  draft,  and  spoken  of  in  a  memorandum  subjoined  as  in- 
tended to  be  settled  and  transcribed  by  his  attorney,  but '  if  he  should 
have  no  opportunity,  to  be  acted  upon,  if  it  could  be  done  fairly ;  if 
not,  the  former  will  to  be  resorted  to :'  the  testator  having  the  oppor- 
tunity of  completing  such  paper,  which,  if  admitted  to  probate,  would 
have  been  inoperative  totally  as  to  the  realty,  and  partially  as  to  the 
personalty,  must  be  presumed  to  have  abandoned  it,  and  to  have  re- 
verted to  the  regular  will.    Elsden  v.  Elsden,  183. 

9.  (Same.)  The  deceased,  in  1812,  regularly  executed  a  will,  and  in 
1818,  two  codicils  to  carry  real  estate ;  he,  in  February,  1828,  gave 
instructions  for  a  new  will,  disposing  both  of  real  and  personal  estate : 
the  will  was  prepared  for  execution,  read  over  to  him,  and  altered ; 
the  sheets  altered,  re-copied,  and  the  will  again  read  over,  after  an 
interval  of  some  days ;  the  deceased  postponed  the  execution,  and  in 
March,  the  will  was  again  read  over  to  him ;  pencil  alterations  of 
slight  importance  were  then  made ;  on  the  14th  November,  1829, 
further  alterations  were  alluded  to ;  the  deceased  said  he  would  call 
and  « finish '  it  on  the  19th,  he  died  suddenly  on  the  17th.  The  court 
refused  probate  of  this  instrument,  not  being  satisfied  that  the  deceas- 
ed had  finally  made  up  his  mind.     Gillow  v.  Bourne,  192. 


Digitized 


by  Google 


1835.]       Digest  of  English  Cases.— Ecclesiastical.         209 

10.  (Probability.  Forgery.)  Probability  of  disposition  is  of  very  little 
-weight  to  negative  forgery,  though  material  to  prove  capacity,  volition, 
and  the  absence  of  fraudulent  imposition.    Rutherford  v.  Maule,  326. 

11.  (Presumption  of  destruction.)  Where  a  will  is  not  traced  out  of  the 
deceased's  possession,  but  is  not  forthcoming,  the  presumption  of  law 
is,  that  he  destroyed  it,  (though  that  presumption  may  be  rebutted  by 
proof,)  and  the  presumption  requires  stronger  evidence  to  rebut  it 
when  a  charge  of  spoliation  is  made.  The  evidence  establishing  that 
the  deceased  had  possession  of,  and  access  to  his  will,  and  might  have 
destroyed  it,  and  the  presumption  of  law  not  being  rebutted,  a  copy 
was  pronounced  against     Wargent  v.  HoUings,  247. 


VOL.  xm. — no.  xxv.  13 
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At  the  first  session  of  the  thirty-second  General  Assembly,  began  on 
December  2, 1833,  forty-five  public  acts,  three  hundred  and  ten  private 
acts  and  sixty  resolutions  were  passed. 

Auctions.  It  shall  '  be  lawful  for  any  person  by  himself,  or  by  any 
person  by  him  selected  for  that  purpose,  to  sell  at  public  vendue,  either 
on  the  premises  of  the  owner  or  elsewhere,  any  real  estate,  horses,  sheep, 
hogs,  neat  cattle,  household  furniture,  or  utensils  of  husbandry,  whether 
such  person  be  a  licensed  auctioneer  or  not'    p.  9. 

Majority.  All '  male  persons  of  the  age  of  twenty-one  years  and  up- 
wards, and  all  female  persons  of  the  age  of  eighteen  years  and  upwards, 
and  who  are  under  no  legal  disability,  shall  be  capable  of  contracting 
respecting'  real  and  personal  property,  &c,  and  shall  be  'held  and 
considered  to  be  of  full  age.1    p.  10. 

Notaries  public.  In  all  cases  *  where  it  may  be  necessary  to  accom- 
pany notarial  protestations,  attestations,  depositions,  or  other  instruments 
of  writing  with  additional  evidence,'  notaries  public  are  authorized  to 
send  for  witnesses,  to  take  affidavits  and  to  administer  oaths  for  that 
purpose.'    p.  11. 

Depositions.  Depositions  taken,  pursuant  to  the  provisions  of  the 
'  act  to  provide  for  the  taking  of  depositions,'  by  any  judicial  or  other 
officer  residing  in  this  state  or  elsewhere,  having  a  seal  of  office,  and 
*  who  is  authorized  by  that  act  to  take  depositions,  shall  be  admitted  in 
evidence  by  any  court,  referees  or  arbitrators,  sitting  in  any  county 
within  this  state,  upon  the  certificate  and  signature  of  such  officer,  with 
his  seal  of  office  thereunto  annexed ; '  but  if  such  depositions  were  not 
taken  by  a  judicial  or  other  officer  having  a  seal  of  office  as  aforesaid, 
then  such  depositions  shall  be  further  authenticated  in  the  manner  re- 
quired by  the  11th  section  of  that  act.    p.  17. 

Contempts.  The  power  of  the  several  courts  of  this  state  to  issue 
attachments  and  inflict  summary  punishments  for  contempts  of  court, 
« shall  not  be  construed  to  extend  to  any  cases,*  except  to  the  misbe- 
havior of  any  person  or  persons  in  the  presence  of  such  courts,  or  so 
near  thereto  as  to  obstruct  the  administration  of  justice ;  the  misbe- 
havior of  any  of  the  officers  of  the  said  courts,  in  their  official  transac- 
tions; and  the  disobedience  or  resistance  by  any  officer  of  the  said 
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courts,  party,  juror,  witness  ot  any  other  person  or  persons,  to  any 
lawful  writ,  process,  order,  rule,  decree,  or  command  of  said  courts;' 
the  *  charge  is  to  be  stated  in  writing,  and  the  accused  shall  be  heard  in 
his  defence  by  himself  or  counsel'  If  any  person  shall  '  corruptly  or 
by  threats  or  force,'  endeavor  to  influence,  intimidate  or  impede  any 
juror,  witness  or  officer  in  any  court,  in  the  discharge  of  his  duty,  or  to 
obstruct  the  due  administration  of  justice  therein,  he  shall  be  liable  to 
prosecution  therefor  by  indictment,  and  shall,  on  conviction,  be  pun- 
ished by  fine  not  exceeding  $100,  or  by  imprisonment  not  exceeding 
twenty  days,  or  both,  according  to  the  nature  and  aggravation  of  the 
offence ;  but  such  prosecution  must  be  instituted  within  one  year  from 
the  commission  of  the  offence,    p.  15. 

Obstructions  in  watercourses.  An  act  was  passed  to  provide  *  for  the 
removal  of  drifts  and.  other  casual  obstructions  to  watercourses.'  p.  16. 
Convicts.  If  any  person  '  shall  buy,  barter  or  exchange  any  goods  of 
any  description,  with  any  convict  of  the  Ohio  penitentiary,  the  property 
of  the  state,'  without  leave  of  the  keeper  or  warden,  or  shall  sell  or  give 
any  spirituous  liquors  to  any  convict,  he  shall  forfeit,  for  every  such 
offence,  a  sum  not  less  than  five  nor  more  than  one  hundred  dollars. 
p.  19. 

Crimes.  If  any  physician  or  other  person  shall  administer  to  any 
pregnant  woman  any  drug,  &c.  or  shall  use  any  instrument  or  other 
means  whatever,  'with  intent  thereby  to  procure  the  miscarriage  of 
such  woman,  unless  the  same  shall  have  been  necessary  to  preserve 
the  life  of  such  woman,  or  shall  have  been  advised  by  two  physicians  to 
be  necessary  for  that  purpose,'  he  shall,  on  conviction,  be  punished  by 
,  imprisonment  for  not  more  than  one  year,  or  by  fine  not  exceeding 
$500,  or  by  both.  If  the  woman  be  pregnant  with  a  quick  child,  such 
person  shall,  in  case  of  the  death  of  the  child  or  the  mother  by  such 
means,  be  imprisoned  in  the  penitentiary  not  more  than  seven  years 
nor  less  than  one  year.  If  any  physician  or  other  person,  while  in 
a  state  of  intoxication,  shall  prescribe  any  poison,  drug  or  medicine  to 
another  person, '  which  shall  endanger  the  life  of  such  other  person,' 
he  shall  be  punished  by  fine  not  exceeding  $100.  If  any  person  *  shall 
prescribe  any  drug  or  medicine  to  another  person,  the  true  nature  and 
composition  of  which  he  does  not,  if  inquired  of,  truly  make  known, 
but  avows  the  same  a  secret  medicine  or  .composition,  thereby  endan- 
gering the  life  of  such  .other  person,'  he  shall  be  fined  in  a  sum  not 
exceeding  $100.    p.  20. 

Nuisances.  If  any  '  persons  shall  put  the,  carcass  of  any  dead  animal, 
or  the  offals  from  any  slaughter-house  or  butcher's  establishment  into 
any  river,  creek,  pond,  road,  street,  canal,  lot,  field,  &c,  or  if  the  owner 
or  owners  thereof  shall  knowingly  permit  the  same  to  remain  in  any  of 
the  aforesaid  situations,  to  the  annoyance '  of  any  citizen  of  this  state, 
they  shall  be  fined  in  a  sum  not  less  than  one  nor  more  than  fifteen 
dollars,    p.  22. 

Habeas  corpus.  If  any  person  shall  be  committed  to  prison,  or  be  in 
custody,  for  any  criminal  matter,  by  virtue  of  any  warrant  or  commit* 
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ment  of  any  justice  of  the  peace  of  this  state,  having  jurisdiction  of 
such  criminal  matter,  such  person  shall  not  be  discharged  from  such 
imprisonment  or  custody  by  reason  of  any  informality  or  defect  of  such 
warrant  or  commitment ;  provided  'such  warrant  or  commitment  shall 
show  substantially  a  criminal  matter,  for  which  such  justice  of  the 
peace  had  jurisdiction  so  to  arrest  or  commit'    p.  24. 

Fugitives  from  justice.  When  any  person  shall  be  brought  before 
any  justice  of  the  peace,  charged  with  the  commission  of  any  criminal 
offence  against  the  laws  of  any  other  state  or  territory  of  the  United 
States,  such  justice  shall  hear  and  examine  sucjj  charge,  and  upon 
proof  by  him  adjudged  sufficient,  shall  commit  such  person  to  the  jail 
of  the  county,  or  cause  him  *  to  be  delivered  to  some  suitable  person,  to 
be  removed  to  the  proper  place  of  jurisdiction.'  Whenever  any  person 
is  committed  to  jail  by  any  justice  of  the  peace  by  virtue  of  this  act,  it 
shall  be  the  duty  of  the  justice  forthwith  to  give  notice,  by  letter,  to  be 
directed  to  the  sheriff  of  the  county  in  which  such  offence  shall  have 
been  committed,  or  to  the  party  injured  by  such  crime  or  offence, 
which  letter  may  be  sent  by  mail ;  and  no  person  so  committed  shall 
be  delayed  longer  in  jail  than  is  necessary  to  allow  a  reasonable  tfme  to 
the  person  or  persons,  so  notified,  after  they  shall  have  received  such 
notice,  to  apply  for  the  persons  so  committed.'    p.  24. 

Schools.    An  act  was  passed  'to  provide  for  the  support  and  better 
regulation  of  common  schools.'    p.  25. 

Executors,  fyc.  It  shall  be  lawful  for  any  creditor,  heir,  widow,  de- 
Fisee,  or  other  person,  who  may  be  entitled  to  the  whole  or  any  part  of 
the  assets,  which  shall  in  the  course  of  administration  come  into  the 
hand  of  any  executor  or  administrator,  after  the  time  allowed  for  the 
settlement  of  such  estate  shall  have  expired,  or  after  the  same  shall 
have  been  settled  by  such  executor  or  administrator  before  the  proper 
court,  if  such  claim  shall  have  been  previously  liquidated  as  to  its 
amount,  either  by  judgment  or  the  admission  of  such  executor  or 
administrator,  and  the  payment  thereof  shall  be  withheld,  to  commence 
suit  against  such  executor  or,  where  bond  has  been  given,  to  institute 
suit  on  his  bond.  No  '  associate  judge,  clerk  of  the  court  of  common 
pleas  or  sheriff  shall  be  appointed  administrator  or  guardian  by  the 
court  in  their  respective  counties.'  Where  a  suit  shall  have  been  insti- 
tuted as  aforesaid,  and  no  judgment  shall  have  been  previously  obtained 
for  the  liquidation  of  such  claim,  such  executor  or  administrator,  or  his 
securities,  may  contest  the  validity  of  such  claim  in  whole  or  in  part 
p.  36. 

Divorce.  In  addition  to  the  causes  for  which  the  supreme  court  is 
authorized  to  grant  divorces,  it  shall  have  power  to  decree  a  divorce 
from  the  bonds  of  matrimony,  'in  all  cases  of  fraudulent  contract, 
habitual  drunkenness  for  three  years,  and  for  total  or  gross  neglect  of 
duty.'    p.  37. 

Wills.  Every  will  hereafter  made  according  to  the  provisions  of 
the  'act  relating  to  wills,'  which  shall  contain  a  devise  of  lands,  tene- 
ments or  hereditaments,  shall  be  construed  to  convey  a  fee  simple,  and 
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the  devisee  shall  take  all  die  estate  which  the  devisor  had  in  die  pro- 
perty devised, « unless  it  appears,  by  express  words  or  manifest  intent, 
that  a  lesser  estate  was  intended.'    p.  41. 

Militia,  An  act  was  passed  to  exempt  from  military  duty  in  time  of 
peace,  the  members  of  fire  companies,    p.  41. 

Justices  of  the  peace  and  constables.  Acts  were  passed  further  denning 
the  powers  and  duties  of  these  officers  in  civil  and  criminal  cases,  pp. 
42,43- 

Bail  in  criminal  cases.  It  shall  be  lawful  for  any  person  (wbo  may 
be  bail  in  any  case  of  recognisance  or  bond,  for  the  appearance  of  any 
defendant  before  any  court  in  this  state,'  to  surrender  him  up  in  the 
.  vacation  of  such  court  to  any  judge  thereof;  the  surrender  is  to  be 
made  in  the  court  house  in  the  proper  county ;  and  the  judge  is  to 
make  out  and  deliver  to  the  sheriff  or  some  constable  of  the  county  a 
warrant  for  the  commitment  of  the  defendant  to  jail,  unless  he  *  shall 
immediately  enter  into  a  recognisance  with  sufficient  securities  to  the 
satisfaction  of  said  judge,  according  to  the  original  recognisance.'  p. 
47. 

Salt.  An  act  was  passed '  to  provide  for  the  inspection  of  salt'  p. 
47. 

Railroads  and  canals.  Acts  were  passed  to  incorporate  the  Water- 
ford,  Cadiz  and  Philipsburgh  Railroad  Company,  the  Hockhocking 
Valley  Railroad  Company,  and  the  Yellow  Creek,  Carrollton  and  Zoar 
Railroad  Company,  with  capital  stocks  of  $1,000,000  each  ;  the  Cleve- 
land and  Newburgh  Railroad  Company,  with  a  capital  of  $50,000 ;  and 
the  Lake  Erie  and  Muskingum  Road  and  Canal  Company,  with  a 
capital  of  $1,000,000. 

Insurance  companies.  Acts  were  passed  to  incorporate  the  Geauga 
Insurance  Company,  with  a  capital  of  $100,000,  and  the  Ohio  Life 
Insurance  and  Trust  Company,  with  a  capital  of  $2,000,000. 

University.  An  act  was  passed  to  incorporate  the  '  Willoughby  Uni- 
versity of  Lake  Erie.'    p.  376. 

Miscellaneous  corporations.  Acts  were  passed  to  incorporate  fifty 
religious  societies,  two  athenaeums,  seven  lyceums,  eight  library  socie- 
ties, nine  banks,  three  manufacturing  companies,  &c. 


TENNESSEE. 

Public  acts  passed  at  the  first  session  of  the  twentieth  General  As- 
sembly, begun  and  held  at  Nashville  on  September  16, 1833. 

Ch.  78. — Appeals.  Sec.  1.  In  all  cases  originating  before  a  justice 
of  the  peace,  where  judgment  may  be  rendered  in  favor  of  the  plaintiff, 
and  the  plaintiff  shall  appeal  to  the  county  or  circuit  court,  and  such 
court '  shall  not  give  a  judgment  more  favorable  to  the  plaintiff  than  that 
given  by  the  justice,' '  making  allowance  for  the  difference  occasioned 
by  the  interest  accruing,  it  shall  be  the  duty  of  said  court  to  give  judg- 
ment in  favor  of  the  plaintiff  for  the  amount  so  by  him  recovered,  to- 
18* 
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gether  with  the  coats  recovered  before  die  justice  or  justices  who  tried 
the  cause,  and  at  the  same  time  to  give  judgment  in  favor  of  the  defend* 
ant  against  the  plaintiff;  for  all  costs  occasioned  by  such  appeal.' 

Sec  2.  In  all  causes  commenced  in  the  county  court,  where  judg- 
ment may  be  given  in  favor  of  the  plaintiff  and  the  plaintiff  shall  appeal 
to  the  circuit  court,  with  like  effect,  a  similar  judgment  shall  be  rendered 
by  the  circuit  court 

Ch.  15. — Practice.  If  in  a  suit  in  any  court  of  equity,  any  defendant 
against  whom  a  subpoBna  or  other  process  shall  issue,  shall  not  cause 
his  appearance  to  be  entered,  and  an  affidavit  shall  be  made  to  the  satis- 
faction of  the  court,  that  the  place  of  residence  of  such  defendant,  after 
diligent  inquiry,  cannot  be  discovered,  the  court  shall  make  an  order 
directing  such  defendant  to  appear  at  a  certain  day,  which  order  shall, 
within  sixty  days,  be  inserted  in  some  gazette  published  in  this  state ; 
and  if  the  defendant  do  not  appear  within  the  time  specified  by  such 
order,  or  within  such  further  time  as  the  court  shall  appoint,  then  the 
plaintiff's  bill  shall  be  taken  pro  confcsso,  and  such  other  proceedings 
had  thereon  as  are  directed  in  sL  1787,  c.  22. 

Ch.  £2.  In  all  « cases  where  a  bill  may  be  necessary  to  be  filed  to 
divest  tide  to  land,  and  the  party  or  parties  against  whom  said  bill  is 
contemplated  to  be  filed,  reside  beyond  the  limits  of  this  state,  said  bill 
may  be  filed  in  the  district  or  county  in  which  the  land  lies ;  and  upon 
the  affidavit  of  the  non-residence  of  the  party  defendant,  advertisement 
shall  be  made  as  heretofore ;  and  in  all  cases  where  such  bills  have 
been  filed,  [and]  on,  at  or  before  the  rendering  of  the  decree,  the  de- 
fendant or  defendants  were  dead,  such  decree  shall  not  be  void,  but  the 
heirs  of  such  party  may,  at  any  time  within  five  years  from  the  rendi- 
tion of  said  decree,  apply  and  have  themselves  made  parties,  and  upon 
due  proof  of  the  heirship  and  death  of  the  ancestor,  before  rendering 
said  decree,  said  court  is  hereby  authorized  to  set  aside  such  decree 
and  admit  said  heirs  to  be  parties,  and  the  cause  [shall  be]  then  pro- 
ceeded in,  in  the  same  manner  as  if  said  heirs  had  been  originally  made 
parties,  or  the  same  had  "been  revived  against  them.9 

Ch.  47.  Sec.  1.  The  judges  of  circuit  courts  and  chancellors  are 
authorized  to  appoint  receivers  in  vacation. 

Sec.  2.  Where  lands  or  interests  in  lands  are  directed  to  be  sold  by 
order  of  the  court  of  chancery,  founded  upon  a  foreclosure  of  a  mort- 
gage, deeds  of  trust  or  any  other  case  where  the  specific  land  to  be  sold 
is  mentioned  in  the  decree,  upon  the  application  of  the  complainant,  the 
court  is  empowered  to  order  the  property  to  be  sold  on  a  credit  of  not 
more  than  two  years  nor  less  than  six  months ;  and  '  when  the  sale  is 
made  by  the  master  or  commissioner  and  confirmed  by  the  court,  no 
right  of  redemption  or  repurchase  shall  exist  in  the  debtor  or  other 
creditors,  but  the  title  of  the  purchaser  shall  be  absolute,  and  the  court 
may  order  the  surplus  of  the  purchase  money,  or  the  bonds  and  notes 
taken  therefor,  over  and  above  what  is  necessary  to  pay  the  debt  due  to 
the  complainant,  to  be  paid  to  the  debtor  or  other  creditors,  who  may 
be  legally  or  equitably  entitled  thereto.' 
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Sec  3.  When  any  defendant  to  any  bill  filed  in  chancery  shall  be  a 
non-resident  of  this  state,  the  complainant  may,  after  filing  his  bin, 
*  have  publication  against  such  defendant,'  without  issuing  a  sti1  p&na 
as  now  required  by  law. 

Banks.  Acts  were  passed  to  establish  the  Planters'  Bank  of  Tennes- 
see, at  Nashville,  with  branches;  its  capital  is  to  be  $2,000,000;  and 
the  Farmers'  and  Merchants'  Bank  of  Memphis,  with  a  capital  of 
$600,000. 

A  resolution  was  passed,  instructing  and  requesting  the  senators  and 
representatives  of  the  state  in  congress  respectively,  to  vote  against  a 
re-charter  of  the  Bank  of  the  United  States. 

Ch.  2. — .Execution,  property  exempt  from.  Where  *  any  person  shall 
die,  leaving  a  wife,  or  a  wife  and  children,  or  absconds  and  leaves  his 
family,* '  the  property  now  exempt  or  which  may  hereafter  be  exempt 
from  execution  sale,' '  shall  be  set  apart  for  the  use  of  the  widow  or 
wife.' 

Ch.  20.  Sheriffs,  &c.  are  not  to  levy  executions  « on  any  crop  grow- 
ing or  attached  to  the  freehold,  before  the  15th  day  of  November  next 
after  such  crop  is  matured.'  But  nothing  in  this  act  is  to  be  construed 
*  to  deprive  landlords  of  any  lien  on  such  crops  for  rent,  or  of  any 
means  of  securing  or  obtaining  the  same,  to.  which  by  law  they  are  now 
entitled ; '  nor  to  prevent  the  levy  of  an  attachment  or  execution  on  a 
standing  crop  at  any  time,  in  case  the  owner  thereof  has  absconded  and 
left  the  country ;  nor  to  repeal  any  law  or  any  part  thereof,  exempting 
certain  articles  from  execution. 

Ch.  80.  In  addition  to  the  property  heretofore  exempt  from  execu- 
tion, 'there  shall  also  be  exempt  in  like  manner,  in  the  hands  of  a 
person  engaged  in  agriculture  from  executions  issuing  upon  judg- 
ments founded  upon  contracts  entered  into  from  and  after  February 
1, 1834,  one  plough,  one  hoe,  one  set  of  gears  for  ploughing,  one  iron 
wedge  and  one  farm  horse,  mule  or  yoke  of  oxen.'  There  shall  also 
'  be  exempt,  one  set  of  mechanical  tools,  such  as  is  usually  employed 
by  and  necessary  for  one  workman,  at  any  particular  trade,'  if  the  de- 
fendant in  execution  *  shall  usually  follow  such  trade  as  an  employ- 
ment' All  property  exempted  from  execution  in  the  hands  of  a  debtor 
shall  be  exempt  in  the  hands  of  his  widow,  executor,  administrator  or 
heirs ;  such  property  shall  also  be  exempt  from  seizure  by  attachment. 
The  *  benefits  of  this  act  shall  extend  only  to  the  heads  of  families.' 

Ch.  3. — Negroes,  fyc.  No  *  stage  contractor,  or  driver,  or  owner,  or 
captain  of  any  steamboat  or  other  water  crdft,  shall  receive  and  carry 
.  from  any  place  in  this  state,  to  any  other  place,'  any  colored  person, 
unless  such,  person  shall  produce  the  certificate  of  the  clerk  of  the 
couit  of  the  county  from  which  the  stage-coach,  steamboat,  &c.  is 
about  to  depart,  that  such  colored  person  is  free  or  generally  reputed  to 
be  so ;  but  if  said  colored  person  is  a  slave,  a  verbal  or  written  authority 
from  the  owner  shall  be  sufficient.  In  case  of  a  violation  of  the  pro- 
visions of  this  act,  the  offender  shall,  on  conviction,  be  fined  in  a  sum 
not  less  than  $200  nor  more  than  $500,  and  be  imprisoned  not  less  than 
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three  nor  more  than  six  months,  and  *  shall  be  liable  to  an  action  of 
trover  at  the  suit  of  the  owner  or  owners  of  any  slave  or  slaves  so 
received  and  carried  without  the  aforesaid  permission.* 

Ch.  62.  Where  any  slave  shall  have  concealed  himself  in  any  steam- 
boat, stage-coach,  &c.  without  the  knowledge  or  consent  of  the  owner, 
captain,  &c.  and  the  same  shall  not  have  been  discovered  before  the 
departure  of  the  steamboat,  &c.  if  the  owner,  captain,  &c.  shall  im- 
prison such  slave  in  the  nearest  county  jail  *  in  the  direction  they  are 
going  at  the  time  of  such  discovery,  and  make  publicity  to  the  same,  m 
some  convenient  newspaper,'  he  shall  not  be  subject  to  the  penalties 
provided  by  the  preceding  act. 

Ch.  75.  If  any  colored  person  shall  make  an  assault  upon  any  white 
woman,  with  intent  to  commit  a  rape,  he  shall  suffer  death  by  hanging; 
if  such  colored  person  be  a  slave,  he  shall  be  tried  under  the  provisions 
of  the  laws  now  in  force,  regulating  the  trial  of  slaves ;  but  the  master 
or  mistress  shall  have  the  right  to  appeal  to  the  circuit  court  of  the 
county. 

Ch.  81.  An  act  was  passed  to  explain  the  *  act  concerning  free  per- 
sons of  color,  and  for  other  purposes,'  passed  December  16, 1831. 

Ch.  61.  An  act  was  passed  to  aid  the  society  for  the  colonization  of 
the  free  black  population  of  Tennessee,  on  the  coast  of  Africa,  author- 
izing the  payment  of  ten  dollars  to  such  society  for  every  free  black 
person  that  shall  be  removed  from  the  state  to  the  coast  of  Africa ;  but 
the  sums  so  paid  are  not  to  exceed  $500  m  any  one  year. 

Ch.  7.— -Justices  of  the  peace.  If  any  officer  in  whose  hands  any  claim 
shall  be  put  for  collection,  shall  apply  to  any  justice  of  the  peace  for  a 
warrant  on  such  claim,  and  shall  produce  the  claim  to  the  justice,  the 
justice  is  required  to  issue  the  warrant,  without  any  order  in  writing 
from  the  plaintiff. 

Ch.  10. — Horse  racing.  Every  person  betting  on,  or  running,  or  aid- 
ing in  running  any  horse  along  any  public  road, '  shall  be  liable  to  be 
indicted  under  the  same  rules  and  provisions  as  are  now  in  force  and 
use  in  this  state  against  unlawful  gambling.' 

Ch.  16. — Cherokee  Indians.  An  act  was  passed  to  extend  the  lawB 
and  jurisdiction  of  the  state  to  the  southern  limits  thereof,  over  that  tract 
of  country  now  in  the  occupancy  of  the  Cherokees.  No  tax  is  to  be 
levied  upon  any  native  Cherokees  residing  in  the  said  tract,  nor  are 
they  to  be  required  to  work  on  roads,  or  to  perform  militia  duty ;  they 
are  to  be  secured  *  in  the  unmolested  enjoyment  of  their  improvements 
and  all  personal  property,  according  to  their  customs  and  usages,'  and 
may  enforce  their  rights  before  the  courts  of  the  state ;  and  nothing  in 
this  act  shall  interfere  with  or  invalidate  their  marriage  customs.  Such 
of  the  native  Cherokees,  as  have  had  or  shall  have  the  rights  of  citizen- 
ship extended  to  them,  t  shall  be  subject  to  the  same  duties  and  liable 
to  the  same  public  dues,'  as  other  citizens  of  the  state.  The  courts  of 
the  state  are  not  to  take  jurisdiction  of  any  criminal  offence  committed 
in  such  territory  by  Cherokees  resident  therein,  except  murder,  rape 
and  larceny;  and  the  usages  and  customs  of  the  Cherokees  in  all  other 
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respects  are  allowed  to  them,  within  the  territory, ( until  such  time  as  it 
may  be  deemed  necessary  and  proper  further  to  abridge  or  abrogate 
them  ;  saving  always  from  the  benefits  and  privileges  of  this  exception, 
such  of  the  native  Cherokee  Indians  as  have  had  or  may  have  the  rights 
of  citizenship  extended  to  them.'  This  act  is  not  to  authorize  any  white 
man  to  settle  within  such  territory ;  '  and  nothing  in  this  act  contained 
shall  be  construed  to  invalidate  any  law  or  treaty  of  the  United  States, 
made  in  pursuance  of  the  constitution  thereof; '  nor  shall  it  be  *  con- 
strued to  authorize  any  entry  or  appropriation  or  occupancy  of  any  of 
the  lands '  in  such  territory,  *  or  to  extend  our  laws  for  the  entry  of  vacant 
and  unappropriated  lands  over  any  part '  thereof. 

Ch.  18. — Scire  facias.  An  act  was  passed  'to  prevent  frauds  and 
hardships  in  the  issuance  of  scire  facias* 

Ch.  22. — Revolutionary  pensioners.  The  clerks  of  the  different  courts 
are  required,  on  the  application  of  any  revolutionary  pensioner,  or  his 
agent, '  for  a  certificate  and  seal  of  the  county  on  any  power  of  attorney, 
authorizing  said  person  to  draw  or  receive  said  pension  for  the  benefit 
of  said  pensioner,  to  certify  the  same  without  fee  or  reward.1 

Railroads.  An  act  was  passed  to  incorporate  the  Western  Railroad 
Company,  with  a  capital  of  $500,000,  for  the  construction  of  a  railroad 
from  Jackson,  in  the  county  of  Madison,  to  the  Mississippi  river.  An 
act  was  also  passed  'to  change  the  name  of  the  Memphis  Railroad 
Company  to  that  of  the  Atlantic  and  Mississippi  Railroad  Company;' 
its  capital  stock  is  to  be  $600,000 ;  and  the  railroad  is  to  extend  from 
Memphis  to  the  line  dividing  Mississippi  and  Tennessee,  in  the  direc- 
tion of  the  head  of  the  Muscle  shoals,  on  the  Tennessee  river,  in  Ala- 
bama. The  Pulaski  and  Florence  Railroad  Company  was  incorporated, 
with  a  capital  of  $150,000,  for  the  purpose  of  constructing  a  railroad 
from  Pulaski  to  a  point  on  the  line  dividing  the  states  of  Alabama  and 
Tennessee, '  so  as  to  meet  a  railroad  which  it  is  contemplated  will  be 
constructed  from  Florence  to  said  line.' 

Ch.  32.— Public  shows,  fyc.  This  is  an  act '  to  explain  the  act  of  18l9, 
c.  51,  taxing  shows ; '  it  provides  that  that  act  shall  not  be  construed  '  to 
prevent  artists  who  execute  pieces  of  painting  in  this  state,  from  ex- 
hibiting the  same  and  receiving  pay  therefor,  without  obtaining  a  license 
for  that  purpose.' 

Ch.  35. — Lien.  An  act  was  passed  providing,  that  when  any  debt 
shall  be  contracted  by  the  master,  owner,  &c.  of  any  steamboat  or  keel- 
boat,  within  this  state, '  by  and  on  account  of  any  work  done,  or  mate- 
rials or  articles  furnished  for,  or  towards  the  building,  repairing,  fitting, 
furnishing  or  equipping  such  steam  or  keel  boat,  or  for  wages  due  to 
the  hands  of  said  steam  or  keel  boat,  such  debt  shall  be  a  lien  upon 
such  steam  or  keel  boat,  her  tackle  and  furniture,  provided  that  suit 
be  commenced  within  three  months  from  the  time  said  work  is  finished, 
or  said  materials  or  articles  are  furnished,  or  said  wages  All  due.'  The 
act  then  prescribes  the  mode  of  enforcing  such  lien. 

Ch.  36. — Insolvent  estates.  An  act  was  passed  'to  regulate  and  sim- 
plify the  distribution  and  division  of  the  estates  of  persons  dying  insol- 
vent' 
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Ch.  U.—Firt-kunti*g.  If  any  person  shall  be  guilty  of  fire-hunting 
in  the  night  time,  and  thereby  kill  or  injure  « any  stock  of  any  kind,'  the 
person  so  offending « shall  be  guilty  of  malicious  mischief,  and  tried  and 
punished  under  the  same  rules,  regulations  and  restrictions,  as  other 
persons  guilty  of  malicious  mischief.' 

Ch.  6L— Insurance  company.  The  Tennessee  Marine  and  Fire  In- 
surance Company  was  incorporated,  to  be  established  at  Nashville,  with 
a  capital  of  $300,000. 

Ch.  68. — Gambling.  An  act  was  passed  'to  amend  the  laws  now  in 
force  to  suppress  gaming.9 

Ch.  74.— Poisoning  offish.  It  shall  not  be  lawful  for  any  person  to 
destroy  the  fish  in  any  of  the  waters  of  this  state,  by  putting  any  poi- 
sonous substance  in  said  waters ;  offenders  are  made  liable  to  a  fine  of 
ten  dollars. 

Ch.  76.— Convention.  An  act  was  passed  to  provide  for  the  calling  of 
a  convention. 

Ch.  86.— Clerks.  If  any  clerk  of  a  county  court  shall  fail  or  refuse  to 
furnish  the  tax  list,  at  the  time  and  in  the  manner  prescribed  by  law,  he 
shall  be  liable  to  indictment,  and,  upon  conviction,  he  may  be  removed 
from  office. 

Ch.  90. — Religious  assemblies.  If  any  person  *  shall  prepare  any  bar- 
bacue,  or  other  eatables  for  sale,  or  shall  sell  or  offer  for  sale  fruits  or 
bread  sty$  confectioneries,  fermented  liquors,  or  any  other  articles  of 
whatever  sort,  kind  or  description,  within  one  mile  of  any  worshiping 
assem!)!;,  so  M  to  interrupt  said  worshiping  assembly,  they  shall  be 
dealt  with  as  rioters  at  common  law,  and,  upon  conviction  thereof,  shall 
be  fined  at  the  discretion  of  the  court,  in  a  sum  not  less  than  five  dol- 
lars; provided  that  nothing  herein  contained  shall  prevent  any  person 
authorized  by  law  from  selling  the  articles  abovementioned,  at  the  usual 
places  of  selling  the  same.9  If  'any  person  shall  maliciously  throw 
down  any  fence  or  enclosure  of  any  camp  ground,'  he  shall,  *  on  con- 
viction before  any  justice  of  the  peace  in  this  state,  pay  the  sum  of  ten 
dollars  to  the  use  of  the  person  who  may  sue  for  the  same.' 

Ch.  92. — Registration.  An  act  was  passed  '  to  amend  the  registration 
aws  of  this  state,  and  to  regulate  probate  of  deeds  and  other  instru- 
ments.' 

No.  10. — West  Point  Academy,  By  this  resolution,  the  senators  and 
representatives  of  the  state  in  congress  were  respectively  instructed  and 
requested  to  oppose  the  passage  of  all  laws  making  further  appropria- 
tions for  the  support  of  this  institution. 

No.  11. — New  Constitution.  By  this  resolution,  the  legislature  *  most 
respectfully  recommend' to  the  people  to  urge  it  upon  the  candidates  for 
the  convention  in  the  several  districts,  and  upon  the  delegates  elected 
to  said  convention,  that,  when  the  new  constitution  shall  have  been 
formed,  it  shall  be  submitted  back  to  the  people  to  receive  their  sanction 
by  a  majority  of  the  votes  in  the  state,  before  it  shall  become  the  estab- 
lished constitution.' 
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MISSISSIPPI. 

At  the  seventeenth  session  of  the  General  Assembly  of  Mississippi, 
twenty-four  public  acts,  fifty-four  private  acts,  eight  resolutions  and 
four  '  memorials,'  were  passed. 

Ch.  1. — MMticL  An  act  was  passed  to  provide  for  the  organization 
and  discipline  of  the  militia. 

Ch.  9.  Probate  Court.  Sec.  1.  Whenever  it  shall  be  represented  to 
the  satisfaction  of  the  probate  court  of  any  county,  by  the  partiea  inter- 
ested in  any  lands  held  in  joint-tenancy,  in  common  or  co-parcenary, 
that  an  equal  division  of  such  lands  cannot  be  made,  *  on  account  of  the 
nature  and  situation  thereof,'  such  court  is  authorized  to  order  a  sale  of 
the  lands  to  be  made,  and  the  proceeds  shall  be  distributed  among  the 
parties  interested,  according  to  their  respective  interests. 

Sec.  2.  Whenever,  in  the  opinion  of  the  judge  of  the  probate  court, 
it  shall  be  necessary  to  order  a  sale  to  be  made  of  any  lands  or  tene- 
ments belonging  to  any  deceased  person's  estate,  where  no  persons  in- 
terested in  said  lands  or  tenements  are  known  to  be  in  existence ;  or 
when  it  shall  be  represented  to  the  satisfaction  of  the  court  or  judge, 
that  no  person  so  interested  resides  within  this  state,  it  shall  be  the  duty 
of  the  court  or  judge  to  cause  publication  to  be  made  in  some  news- 
paper printed  in  this  state,  for  the  space  of  three  months,  describing  such 
lands  and  the  estate  to  which  they  belong,  and  requiring  all  persona 
interested  therein  to  appear  and  show  cause,  why  such  sale  should  not 
be  made ;  and  if  no  person  shall  appear, '  it  shall  be  lawful  for  the  said 
court  to  make  such  order  or  sale  final.' 

Ch.  9.  Mote,  fyc.  Sec.  3.  The  guardians  of  idiots,  lunatics,  &c.  are 
authorized  to  sell  the  real  estate  of  such  idiots,  &c.  'under  the  rules  and 
regulations  now  prescribed  by  law  for  the  sale  of  real  estate  by  execu- 
tors, administrators,  and  guardians.' 

Ch.  10.  Merchandise,  slaves,  fyc.  The  several  tax  collectors  in  this 
state,  are  required  to  demand  and  receive  '  from  all  persons  deemed  by 
them  to  be  transient  merchants,  visiting  any  city,  town,  &c.  for  the  pur- 
pose of  selling  any  goods,  &c.  and  from  vendors  of  slaves,'  bonds  with 
sufficient  security,  in  a  penal  sum  not  exceeding  $5,000  conditioned 
that  the  principal  obligors  shall,  before  leaving  the  state,  render  a  true 
account,  on  oath,  of  all  sales  made  by  them  during  the  time  they  may 
remain  in  the  state,  and  that  they  shall  pay  the  lawful  taxes  due  thereon, 
within  sixty  days  from  the  date  of  such  bonds.  If  any  such  person  shall 
tail  or  refuse  when  thereto  required  to  enter  into  such  bond,  he  shall  for- 
feit the  sum  of  $500  for  every  such  failure  or  refusal.  When  a  bond 
shall  be  executed  and  delivered  as  required  by  the  act,  it  shall  be  the 
duty  of  the  tax  collector  to  give  the  obligor  a  certificate  thereof,  which 
shall  exempt  him  from  being  required  to  enter  into  any  other  bond  of 
the  kind  for  the  term  of  ninety  days  from  the  date  of  the  certificate.  If 
any  citizen  of  the  state  residing  permanently  therein  shall  import  any 
slaves,  and  shall  sell  or  otherwise  dispose  of  them  for  the  purpose  of 
speculation  or  profit,  he  shall  be  deemed  a  vendor  of  slaves  within  the 
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meaning  of  this  act,  and  shall  be  liable  to  the  tax  due  on  such  sales.  If 
any  tax  collector  shall  have  sufficient  cause  to  believe  any  citizen  of 
this  state  '  to  have  been  within  the  year,  engaged  in  any  such  vending  of 
slaves,'  he  shall  require  him  to  deliver,  on  oath,  a  true  account  of  such 
sales  made  since  the  preceding  return  or  collection  of  taxes ;  in  case  any 
such  citizen  shall  fail  or  refuse  so  to  do,  he  shall  forfeit  $500 ;  but  it 
shall  not  be  lawful  to  require  of  him  any  such  bond  as  is  above  men- 
tioned. 

Ch.  11.  Revision  of  laws.  An  act  was  passed  to  authorize  the  re- 
vision of  the  statutes  of  the  state.  The  '  revisor '  is  authorized  '  to  alter 
and  amend  the  phraseology  of  the  existing  statutes,  and  to  prune,  correct 
and  arrange,  alter  and  amend  the  provisions  thereof,  so  far  as  may  be 
necessary  to  render  the  code  harmonious  in  itself,  and  consistent  with 
the  provisions  of  the  revised  constitution ;  and  the  said  revisor  may 
incorporate  new  provisions,  .wherever  he  may  deem  it  expedient  to  do 
so ;  but  in  all  cases  of  provisions,  original  and  distinct  from  the  existing 
statutes,  and  not  necessary  for  the  attainment  of  harmony  and  con- 
sistency, he  shall  enclose  the  same  in  brackets,  or  designate  them  with 
some  mark  of  distinction.' 

Ch.  15.  Tenure  of  offices.  The  tenure  of  all  offices  not  otherwise 
provided  for  by  law,  shall  be  limited  to  four  years. 

Ch.  23.  Revenue.  An  act  was  passed  further  to  provide  for  the  col- 
lection of  the  revenue  of  the  state.  Among  other  provisions,  it  enacts, 
that  -whenever  any  assessor  or  collector  shall  have  funds  belonging  to 
the  state,  and  shall  hold  the  same  after  the  commencement  of  the  *  fiscal 
year,  of  each  year,  he  shall  pay  the  legal  interest  on  the  same.'  The 
fourth  section  provides,  that  it  shall  be  the  duty  of  the  collector  to  levy 
one  fourth  per  cent,  on  all  sums  insured  in  this  state  by  the  agent  of 
any  foreign  insurance  office ;  and  it  shall  *  be  the  duty  of  the  agent  to 
present,  on  oath,  to  the  assessor,  the  amount  so  insured.' 

Ch.  1.  Insurance  company.  An  act  was  passed  to  incorporate  the 
Protection  Insurance  Company,  at  Natchez,  with  a  capital  of  $500,000. 

Ch.  6.  Shipping  company.  The  Mississippi  Shipping  Company 
was  incorporated  with  a  capital  of  $500,000  for  the  purpose  of  pressing 
cotton,  transporting  by  steamboats,  sea-vessels,  &c,  importing  and  ex- 
porting merchandise,  buying  and  selling  merchandise  on  their  own 
account  and  on  commission,  carrying  passengers,  &c,  and  generally 
6  of  transacting  all  business  which  any  private  commercial  copartnership 
can  do ;'  it  is  to  be  established  at  Natchez. 

Ch.  13.  Railroad  and  banking  companies.  An  act  was  passed  to 
incorporate  the  Commercial  and  Railroad  Bank  of  Vicksburg,  with  a 
capital  of  $4,000,000 ;  the  object  of  this  corporation,  is  the  construction 
of  a  railroad  from  Vicksburg,  by  the  way  of  Clinton,  to  Jackson. 

Ch.  17.  The  Grand  Gulf  Railroad  and  Banking  Company,  was  in- 
corporated for  the  purpose  of  constructing  a  railroad  from  Grand  Gulf, 
to  Port  Gibson  ;  its  capital  is  $1,000,000. 

Ch.  21.  The  West  Feliciana  Railroad  Company,  was  invested  with 
banking  privileges. 
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Ch.  39.  JEfameqMftoft,  4**  An  act  wis  passed  to  emancipate  a  child, 
which  was  believed  by  the  legislature,  upon  examination,  to  be  the 
offspring  of  white  parents.  It  was  supposed  that  the  parents  *  had  pro- 
cured said  child  to  be  brought  to  this  suite  and  sold  as  a  slave.' 

Ch.  43.  An  act  was  passed  to  authorize  a  certain  person  who  was,  at 
that  time,  twenty  years  of  age,  *  to  manage  his  own  real  and  personal 
estate  and  to  do  all  other  civil  acts,  in  the  same  manner  as  if  he  were 
twenty-one  years  of  age.' 


Laws  passed  at  the  session  commenced  on  November  19th,  1832. 

Ch.  10.  Clerks,  fyc.  If  the  office  of  any  circuit  or  county  court  clerk, 
shall  be  held  by  any  person  residing  out  of  the  county,  it  shall  be  con- 
sidered vacant  from  and  after  May  1, 1833.  No  *  clerk  of  any  court  of 
record  in  this  state,  except  the  clerk  of  the  supreme  court,  who  shall 
keep  his  office  more  than  two  hundred  yards,  from  the  court  house, 
shall  receive  any  office  rent'  The  minutes  of  all '  courts  of  record,  of 
each  day  of  every  session  shall  be  read  in  open  point,  on  the  morning 
of  the  succeeding  day,  except  on  the  last  day  of  the  term,  when  the 
minutes  shall  be  read  and  signed  by  the  judge  or  judges  at  the  rising  of 
the  court'  Any  civil  officer  who  shall  be  addicted  to  habitual  drunken- 
ness, *  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  proceeded 
against,  and  punished  and  removed  from  office,  in  the  same  manner  as 
is  now  provided  for  by  the  laws  of  the  land,  in  case  of  misdemeanor  in 
office.' 

Ch.  14.  Conveyances,  Where  a  husband  and  wife  residing  out  of 
this  state,  shall  wish  to  convey  real  estate  of  the  wife,  lying  within  this 
state,  whether  the  estate  came  to  the  wife  before  or  after  coverture, '  it 
shall  be  lawful  for  said  feme  covert  to  do  so,  by  joining  her  husband  in 
the  conveyance  for  such  real  estate,  and  appearing  and  acknowledg- 
ing the  same  before  any  court  of  record  of  the  state  in  which  she  resides, 
to  the  judges  of  which  court,  or  either  of  them,  she  is  personally  known, 
or  proved  by  two  witnesses  to  be  the  person  who  executed  such  deed 
or  conveyance ;  and  such  court  or  one  of  the  judges  thereof,'  shall  ex- 
plain to  her  the  contents  of  the  deed,  and  shall  examine  her  separately, 
whether  she  executed  the  same  voluntarily  and  without  undue  influence 
on  the  part  of  her  husband ;  and  if  the  wife,  upon  such  examination, 
shall  acknowledge  such  deed  to  be  her  act,  and  shall  declare  that  she 
executed  the  same  voluntarily  and  without  such  undue  influence,  and 
that  she  does  not  wish  to  retract,  the  court  shall  cause  their  clerk  to 
draw*  up  a  certificate  setting  forth  these  facts,  which  being  recorded  in 
the  county  where  the  real  estate  is  situated,  together  with  the  deed  duly 
executed  and  acknowledged  by  the  husband  according  to  law,  *  shall  be 
sufficient  to  bar  the  claim  of  said  woman  to  the  lands  and  tenements 
conveyed  by  such  deed.'  . 

VOL.  XIII. — no.  xxv.  19 
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Colleges.  Acts  ware  passed  to  incorporate  Columbia.  College,  at 
Columbia,  and  tbe  St.  Louis  University. 

Ch.  18.  Momufaduring  Company.  The  Marion  Steam  Mill  Maim- 
Picturing  Company  was  incorporated. 

Ch.  21.  Library  Association.  An  act  was  passed  to  incorporate  the 
St.  Louis  Library  Association. 

Counties.     Acts  were  passed  to  organize  the  counties  of  Carroll, 

Clinton,  Greene,  Lewis,  Morgan,  Pettis,  Pulaski,  Ripley,  and  Warren. 

Ch.  41.  Slaves  and  persons  of  color.  If  the  keeper  of  any  tavern, 
grocery,  dram-shop,  &c.  permit  any  persons  of  color,  (other  than  his 
own  slaves,  dr  slaves  *  expressly  sent  by  their  master,  mistress,  or 
overseer,)  to  assemble  together  at  his  tavern,  grocery,  &c,  he  shall,  for 
every  such  offence,  forfeit  and  pay  a  fine  not  less  than  five  nor  more 
than  fifty  dollars,  at  the  discretion  of  the  justice  of  the  peace,  by.  whom 
he  shall  be  tried ;  but  he  shall  be  entitled  to  a  trial  by  jury,  if  he  require 
it.  If  any  persons  of  color  shall  disturb  any  religious  congregation  'by 
making  a  noise  or  other  disorderly  conduct,'  it  shall  be  lawful  for  any 
sheriff,  constable  or  justice  of  the  }»eace,  *  to  cause  them  to  disperse  by 
proclamation ;'  in  case  they  refuse  to  disperse,  it  shall  be  lawful  for  any 
justice  of  the  peace  to  cause  them  to  be  brought  before  him,  and  upon 
their  conviction  by  a  jury,  he  shall  sentence  them, 4  to  be  whipped,  not 
more  than  twenty  stripes,'  at  his  discretion.  Sheriffs,  undt  r-sheriffe, 
constables  and  their  deputies,  are  to  give  information  of  any  violation  of 
tbe  provisions  of  this  act,  *  to  any  justice  of  the  peace,  in  the  proper 
county.' 

Ch.  43.  Depositions  in  civil  cases.  The  official  character  of  any  per- 
son, authorized  to  take  depositions,  within  the  United  States,  may,  in 
addition  to  the  mode  hitherto  provided, '  be  authenticated  and  proved 
by  the  certificate  and  official  seal,  whether  public  or  private,  of  the  clerk 
of  any  court  of  record,  of  any  state  or  territory,  where  such  person  re- 
sides;' provided  it  be  also  certified,  that  the  judge  or  justice  taking  the 
deposition,  *  was  an  acting  judge  or  justice  of  the  peace  and  duly  com- 
missioned as  such  at  the  date,  when  such  depositions  were  taken.' 

Ch.  44.  Divorce.  The  circuit  court  is  authorized  to  grant  divorces 
from  the  bonds  of  matrimony,  in  cases  of  extreme  cruelty  or  conviction 
of  ah  infamous  crime.  Where  *  one  of  the  parties  shall  be  divorced,' 
*  it  shall  and  may  be  lawful  for  the  other  party  to  marry  again,  after  two 
years  shall  have  expired.'  Applicants  for  divorces  are  authorized  to 
maintain  their  suits  in  forma  pauperis,  *  if  unable  to  pay  the  costs,*with- 
out  manifest  injury  to  themselves  or  families.'  No  divorce  shall  be 
granted  by  the  general  assembly,  unless  the  applicant  shall  have  notified 
to  the  opposite  party  in  writing,  his  or  her  intention  to  apply  for  a 
divorce  to  the  general  assembly,  at  least  two  months  before  the  sitting 
of  the  same,  if  the  opposite  party  reside  in  tbe  state ;  if  such  party  does 
not  reside  in  this  state,  the  applicant  shall  publish  notice  in  some  news- 
paper printed  in  this  state,  for  at  least  three  weeks  successively,  the  last 
insertion  to  be  at  least  two  weeks  before  tbe  session  at  which  the  appli- 
cation is  intended  to  be  made;  'and  in  all  cases, the  applicant  shall 
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notify  the  opposite  party  of  the  grounds  on  which  he  or  she  intends  to 
make  such  application ;  provided,  that  the  causes  for  such  application 
for  a  divorce  shall  not  have  occurred  .since  the  next  two  months  pre- 
ceding the  sitting  of  the  legislature ;  and  provided  also,  that  the  law 
makes  no  provision  for  such  case  before  the  judiciary.' 

Thirteen  acts  of  divorce  were  passed. 

Ch.  46.  Evidence.  Printed  copies  of  the  ordinances,  rules,  &c  of 
any  city  or  incorporated  town,  published  by  authority  of  such  city  or* 
town,  and  all  copies  in  manuscript  of  the  same,  certified  under  the  hand 
of  the  proper  officer  and  having  the  corporate  seal  of  the  city  or  town 
affixed  thereto,  shall  be  competent  evidence  in  all  the  courts  of  this 
state.  The  mayor  of  any  incorporated  city  in  this  state,  *  shall  have  au- 
thority to  take  the  proof  and  acknowledgment  of  the  execution,'  of  any 
deeds,  &c.  of  real  estate,  covenants,  bills  of  sale,  and  indentures. 

Ch.  53.  Grocers,  and  tavern  keepers.  An  act  was  passed  further  to 
regulate  the  licensing  of  grocers,  and  tavern  keepers. 

Ch.  54  Jails,  and  jailors.  The  sheriff  of  any  county,  in  which  there 
shall  happen  to  be  no  jail,  or  when  the  jail  of  such  county  shall  be  in- 
sufficient, is  authorized  to  commit  any  person  in  his  custody,  either  on 
civil  or  criminal  process, '  to  the  nearest  jail  of  some  other  county.' 

Ch.  55.  Interest.  When  any  judgment  shall  be  rendered  in  this  state, 
upon  any  contract  hereafter  made,  where  such  contract  does  not  bear  a 
greater  interest  than  ten  per  cent  such  judgment  shall  bear,  until  it  m 
satisfied,  the  same  rate  of  interest,  as  that  expressed  in  such  contract 

Ch.  56.  Imprisonment  In  all  criminal  cases,  *  the  tribunals  transact* 
ing  county  business  in  the  several  counties,  whenever  the  public  good, 
in  their  opinion  requires  it,'  may '  discharge  from  imprisonment  any 
persons  hereafter  committed  to  the  jails  of  their  respective  counties, 
when  the  cause  of  detention  shall  be  non-payment  of  fine  or  cost,  or 
both.'  When  any  person  shall  be  so  discharged,  the  costs  shall  be  paid 
in  the  same  manner,  as  if  he  had  been  acquitted  of  the  offence  for  which 
he  was  committed ;  but '  nothing  in  this  act-shall  be  so  construed  as  to 
release  any  property  such  person  so  discharged  shall  or  may  subse- 
quently acquire.' 

Ch.  57.  Judges.  Whenever  any  vacancy  shall  occur  in  the  county 
court,  and  the  remaining  judges  of  the  court  'shall  disagree  in  the  nom- 
ination of  a  fit  person  to  fill  the  said  vacancy,  the  said  judges  shall  each 
recommend  one  fit  person  to  the  governor  for  such  vacancy,  one  of 
whom  the  governor  shall  commission  to  fill  said  vacancy.' 

Ch.  §9.— State  library.  An  act  was  passed  'to  provide  for  the  crea* 
tion  of  a  state  library.' 

Ch.  61. — Hospital.  This  is  an  act  to  authorize  a  sum  of  money,  not 
exceeding  $10,000,  'to  be  raised  by  lottery,  to  be  given  to  the  Sisters  of 
Charity,  in  the  city  of  St  Louis,  for  the  use  of  the  hospital  over  which 
they  may  now,  or  may  hereafter,  have  the  control  and  management 

Ch.  62.— Militia.  This  is  an  act '  supplementary  to  the  several  acta 
to  organize,  govern  and  discipline  the  militia.' 

Ch.  &.— Penitentiary.  By  this  act,  the  sum  of  $25,000  is  appro- 
priated for  the  erection  of  a  penitentiary  at  Jefferson. 
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Ch.  66. — Redemption.    All  lands  which  hare  been  sold  for  taxes  and 
purchased  in  by  the  state  *  shall  be  redeemable  until  Janury  1, 1835.' 

Ch.  72. — Revision  of  laws.    An  act  was  passed  '  to  provide  for  the 
revise!  of  the  laws  of  this  state.' 

Ch.  74. — Roads.    An  act  was  passed  Ho  enforce  the  performance  of 
the  duty  of  overseers  of  roads.' 

Ch.92. — Venue.    When  any  indictment  or  criminal  information  shall 
be  preferred  against  any  judge  of  a  circuit  court,  in  any  county  of  his 
circuit,  *  the  venue  is  to  be  changed  to  some  other  county.'    So,  when 
'  any  judge  of  a  circuit  court  shall  be  the  owner  of  any  slave,  or  near  of 
kin,  by  blood  or  marriage,  to  any  free  person,  against  whom  an  indict- 
ment or  criminal  information  has  been  or  may  be  preferred,  or  near  of 
kin,  by  blood  or  marriage,  to  any  person,  lor  an  injury  to  whom  an 
indictment  or  criminal  information  has  been  or  may  be  preferred  against 
any  other  person,  or  shall  be  personally  interested  in  the  prosecution  of 
any  indictment  or  criminal  information,  he  shall  cause '  the  venue  to  be 
changed  in  like  manner.    When  any  indictment  or  criminal  information 
shall  be  pending  in  any  circuit  court,  *  if  the  minds  of  the  inhabitants  of 
the  county  in  which  the  cause  is  pending,  are  so  prejudiced  against  the 
accused  that  he  cannot  have  a  fair  trial  therein,  he  may  make  applica- 
tion by  petition  in  writing  to  the  court,  or  the  judge  in  vacation,'  pray- 
ing a  change  of  the  venue  to  some  county  in  which  a  fair  trial  may  be 
had,  and  shall  give  five  days  notice  of  the  application  to  the  prosecuting- 
attorney ;  and  the  court  or  judge,  being  first  satisfied  of  the  truth  of  the 
statements  contained  in  the  petition  by  affidavits  of  credible  persons, 
'shall  award  a  change  of  venue  to  some  county  where  the  causes  com- 
plained of  do  not  exist ;'  and  whenever '  the  like  cause  for  changing 
the  venue  of  any  indictment  or  criminal  information  shall  be  within  the 
knowledge  of  the  court  or  judge,  a  change  may  be  awarded  as  aforesaid, 
without  the  application  of  the  party.' 

Bank  of  the  United  States.  Resolutions  were  passed,  instructing  and 
requesting,  respectively,  the  senators  and  representatives  of  the  state  in» 
congress  to  oppose  the  re-chartering  this  institution. 


Acts  of  the  General  Assembly  of  the  state  of  Indiana*  passed  at  the 
session  of  1833-4. 

Bank.  A  state  bank  with  ten  branches  was  established;  capital* 
$1,600,000 ;  the  state  is  to  own  one  half  the  stock ;  the  state  profits  are 
appropriated  to  the  common  school  fund. 

Canals.  A  loan  at  6  per  cent  of  $400,000  was  authorized  for  the 
continuation  of  the  Wabash  and  Erie  Canal. 

Clerks.  They  are  required  to  register  the  names  of  justices  of  the 
peace,  sheriffs,  coroners  and  constables  in  their  counties,  when  commis- 
sioned and  qualified ;  the  compensation,  fifty  cents,  is  to  be  paid  by  the 
officers. 
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Clerks  are  authoriied  to  admiiiieier  aU  oaths  required  in  the  conduct* 
ing  of  civil  suits. 

College.  Each  county  is  authorized  to  send  one  student  to  the  In- 
diana College,  who  is  to  receive  instruction  without  expense  for  two 
years. 

The  Wabash  Manual  Labor  College  and  Teachers'  Seminary  was 
incorporated. 

Counties.    Three  new  counties  were  organized. 

Courts,  Circuit.  They  are  to  have  jurisdiction  concurrent  in  all  suits 
by  or  against  executors,  administrators,  guardians,  and  their  securities 
or  representatives,  where  the  amount  in  controversy  shall  exceed  $50. 
On  the  chancery  side  they  shall  have  like  concurrent  jurisdiction  in  all 
applications  of  executors,  administrators  or  guardians  to  sell  real  estate 
for  the  payment  of  debts  or  to  provide  for  the  wants  of  minors,  idiots, 
&c. 

Depositions.  Whenever  the  attendance  as  a  witness  of  any  judge, 
attorney,  clerk  or  sheriff  is  prevented  by  the  sitting  of  any  other  court, 
their  depositions  may  be  taken. 

Evidence,  The  printed  statute  books  of  this  state  and  of  the  late 
territories  of  Indiana  and  Illinois,  printed  by  authority,  shall  be  evidence 
of  the  private  acts  contained  therein.  The  printed  statute  books  of 
other  states  and  territories  of  the  United  States,  purporting  to  be  printed 
by  authority,  shall  be  primd  facie  evidence  of  the  legislative  acts  therein. 
Copies  of  the  same  taken  and  certified  by  the  secretary  of  state  from  the 
statute  books  of  other  states  deposited  in  his  office,  shall  also  be  evi- 
dence. 

Copies  of  proceedings  or  judgments  before  any  justice  of  any  state  or 
territory  of  the  United  States,  certified  under  his  hand  and  seal  to  be 
true  and  complete  copies  of  such  proceedings  or  judgments,  the  clerk 
or  prothonotary  of  any  court  of  record  of  the  county  or  district  where 
such  justice  shall  bold  his  office,  certifying  under  the  seal  of  such  court 
that  said  justice  was  at  the  time  when  such  proceedings  were  had  and 
when  such  copy  was  taken,  duly  commissioned  to  act  as  such,  shall  be 
admissible  as  evidence  in  any  of  the  courts  of  this  state.  So  if  the  suc- 
cessor of  a  justice  shall  certify  to  the  proceedings.  Copies  of  the  pro- 
ceedings and  judgments  of  justices  in  this  state  shall  be  evidence  when 
certified  by  such  justices  or  their  successors. 

Certificates  or  instruments  under  the  signature  and  seal  of  a  notary 
public,  shall  be  primd  facie  evidence  of  the  facts  set  forth  therein. 

Execution.  To  the  articles  exempted  from  execution  by  a  former 
act,  are  added  six  sheep  and  the  wool  thereof,  and  one  additional  bed 
and  bedding.  If  the  execution  debtor  shall  be  destitute  of  any  article 
exempted  by  law,  he  may  claim,  as  exempt,  other  articles,  the  whole 
not  exceeding  in  value  $50. 

Fees.  Where  a  criminal  is  acquitted,  he  is  not  to  be  liable  to  pay 
fees  to  the  sheriff  clerk,  coroner,  justice,  constable  or  witnesses  for 
services  rendered  in  the  prosecution. 

Gambling.    Any  person  keeping  a  room,  &c.  for  gambling  purposes, 
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or  any  owner  renting  a  room  for  each  purposes,  is  to  be  fined  not  less 
than  $50,  nor  more  than  $500.  It  shall  be  sufficient  evidence  against 
the  owner,  if  he  shall  know  that  his  lessee  keeps  and  uses  therein  any 
gambling  apparatus,  unless  he  makes  complaint 

Incorporations.  Acts  were  passed  to  incorporate  five  manufacturing 
companies,  three  insurance  companies,  and  four  bridge  companies. 

Inspection  law.  An  act  was  passed  regulating  the  inspection  of  spirits, 
beef,  pork,  &c. 

Justices  of  peace  They  are  required  to  file  in  the  office  of  the  clerk 
of  the  circuit  court,  on  the  first  day  of  each  term,  a  list  of  fines  by  them 
assessed  or  collected,  for  the  preceding  six  months,  and  also  a  succinct 
statement  of  every  criminal  case  tried  before  them ;  and  the  clerk  shall 
lay  the  same  before  the  grand  jury.  Their  jurisdiction  is  increased  to 
$5ty  in  actions  of  replevin,  trespass  vi  et  armis  and  on  the  case. 

Legislature.  The  president  of  the  senate,  speaker  of  the  house  and 
chairmen  of  the  respective  standing  committees,  shall  have  power  to 
administer  oaths  and  take  depositions. 

Lien,  Mechanics  are  to  have  a  lien  on  the  buildings  by  them  con- 
structed or  repaired,  situate  in  any  recorded  town,  to  be  enforced  by 
bill  in  chancery.  The  property  may  be  released  on  the  defendant's 
filing  a  bond,  conditioned  to  pay  the  amount  due  m  instalments. 

Journeymen,  giving  the  owner  of  a  building  notice  that  their  em- 
ployer is  indebted  to  them,  shall  have  a  hen  for  the  balance  in  his  hands 
due  to  their  employer. 

Ne  exeat.  This  process  may  be  issued  on  claims  whether  due  or  not 
due  and  either  legal  or  equitable.  It  is  to  be  granted  on  bill  or  petition, 
and  the  judge  granting  the  same  shall  indorse  what  bond  and  security 
shall  be  required ;  the  complainant  shall  give  bond  and  security  to  pro- 
secute his  suit,  and  to  reimburse  ail  damages  and  costs  unjustly  occa- 
sioned thereby.  The  writ  shall  contain  a  summons  requiring  the  de- 
fendant to  appear  at  the  next  circuit  court  and  answer  to  the  bill.  No 
temporary  departure  from  the  state  shall  be  considered  a  forfeiture  of 
the  bond  if  he  return  in  time  to  appear  when  required. 

Practice.  In  all  actions  of  tort  (except  slander,  malicious  prosecu- 
tion, and  trespass  where  title  to  land  is  in  question,)  commenced  in  the 
circuit  court,  if  the  plaintiff  do  not  recover  five  dollars  damages,  he  shall 
have  no  more  costs  than  damages.  Plaintiffs  may  dismiss  their  suits  in 
vacation,  and  this  shall  operate  as  a  nonsuit 

Right  of  property.  Persons  claiming  property  seized  on  execution 
shall  make  their  claim  before  some  justice  in  the  township  in  writing, 
stating  whether  it  was  held  as  a  pledge  or  absolutely ;  which  statement 
shall  be  sworn  to ;  and  on  the  filing  a  bond  by  the  claimant,  the  pro- 
perty shall  be  delivered  to  him.  The  justice  shall  fix  the  time  of  trial, 
of  which  notice  shall  be  given  to  the  execution  plaintiff.  Either  party 
may  require  a  jury  of  three,  six,  or  twelve.  The  jury  of  twelve  shall, 
in  their  verdict,  find  the  value  of  the  property ;  and  if  it  do  not  exceed 
$20,  the  party  calling  the  jury  shall  pay  the  cost  occasioned  thereby  • 
and  such  jury  shall  be  entitled  to  no  fees  if  they  do  not  find  the  value 
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An  appeal  is  allowed  to  the  circuit  court,  if  taken  within  ten  days.  The 
execution  plaintiff  shall  be  entitled  to  recover  five  per  cent,  on  the  value 
of  the  property  found  subject  to  the  execution  on  appeal  to  the  circuit 
court ;  and  if  an  appeal  is  made  to  the  supreme  court,  he  shall  recover 
ten  per  cent. 

The  right  of  property  seized  on  a  foreign  or  domestic  attachment  may 
be  tried  in  like  manner. 

Mechanics.  They  may  sell  articles  left  with  them  to  be  altered  or 
repaired,  if  not  paid,  one  year  after  the  alteration  or  repairs  are  made ; 
ten  days  notice  must  be  given ;  the  overplus,  after  paying  the  debt  and 
expenses,  is  to  be  deposited  in  the  county  treasury ;  if  not  called  for  in 
one  year,  it  is  to  be  lent  out  for  the  benefit  of  the  county  library. 

Securities.  The  security  of  any  public  officer,  executor,  administra- 
tor or  guardian,  may  apply  in  writing  to  the  person  before  whom  his 
bond  may  have  been  approved,  to  be  relieved  therefrom,  stating  under 
oath  his  fear  of  loss.  Such  person  shall  forthwith  issue  a  summons, 
requiring  such  public  officer,  &c.  to  appear  and  enter  into  a  new  bond 
within  six  days ;  but  for  proper  cause  further  time  may  be  given ;  on 
failure  to  enter  into  further  bond  or  to  resign  the  office,  he  may  be 
fined,  on  indictment,  in  a  sum  not  exceeding  $50,  and  also  $  10  for 
every  week  thereafter.  On  further  bond  being  given,  the  applicant 
shall  be  discharged  from  further  liability.  No  other  obligor  in  such 
bond  shall  be  discharged  therefrom  but  on  like  application. 
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A  Lecture  on  the  Study  of  (he  Law ;  being  an  Introduction  to  a  course  of 
Lectures  on  thai  subject,  in  the  College  of  William  and  Mary,  by  Bev- 
erley Tucker,  Professor  of  Law. 

This  lecture  is  published  in  the  Southern  Literary  Messenger.  Its 
author  is  the  son  of  St  George  Tucker,  whose  edition  of  Blackstone's 
Commentaries  is  well  known  to  the  profession  throughout  the  country. 
The  father  filled,  many  years  ago,  the  professorship  now  occupied  by 
the  son.  Mr.  Beverley  Tucker  has  entered  upon  his  new  duties,  with 
an  ardor  that  cannot  fail  of  having  a  happy  influence  upon  the  pupils 
who  resort  to  old  William  and  Mary  for  a  legal  education.  His  Intro- 
ductory Lecture  shows  a  genuine  interest  in  young  men,  and  is  well 
calculated  to  enlist  their  attention.  The  following  remarks  on  the  study 
of  the  law,  upon  which  so  much  has  been  written,  have  a  freshness 
and  strength  with  which  we  are  pleased.  *• 

*  There  is,  perhaps,  no  study  that  tasks  the  powers  of  the  mind  more 
severely  than  that  of  law.  In  it,  as  in  the  study  of  mathematics,  nothing 
is  learned  at  all  that  is  not  learned  perfectly ;  and  a  careless  perusal  of 
Euclid's  elements  would  not  be  more  unprofitable  than  that  of  a  trea- 
tise on  the  laws  of  property.  Nor  will  a  mere  effort  of  memory  be  of 
more  avail  in  the  one  case  than  in  the  other.  Both  must  be  remem- 
bered by  being  understood ;  by  being,  through  the  exercise  of  intense 
thought,  incorporated,  as  it  were,  into  the  very  texture  of  the  mind. 
To  this  end  its  powers  must  be  fully  and  faithfully  exerted.  As,  in 
lifting  at  a  weight,  you  do  but  throw  away  your  labor,  until  you  man 
yourself  to  the  exertion  of  the  full  measure  of  strength  necessary  to 
raise  it ;  so,  in  this  study,  you  may  assure  yourselves  that  all  you  have 
done  is  of  no  avail,  if  you  pass  from  any  topic  without  thoroughly  un- 
derstanding it  And  let  no  man  persuade  you  that  genius  can  supply 
the  place  of  this  exertion.  Genius  does  not  so  manifest  itself.  The 
secret  of  its  wonderful  achievement  is  in  the  energy  which  it  inspires. 
It  is  because  its  prompting  sting,  like  the  sharp  goad  of  necessity,  urges 
to  herculean  effort,  that  it  is  seen  to  accomplish  herculean  tasks.  He 
is  deceived  who  fancies  himself  a  favored  child  of  genius,  unless  he 
finds  his  highest  enjoyment  in  intellectual  exercise.  He  should  go  to 
the  toil  of  thought  like  the  champion  to  the  lists,  seeking  in  the  very 
cerfomtttt*  gaudia  the  rich  reward  of  all  his  labors. 
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'  There  may  be  something  startling,  I  fear,  in  this  exhibition  of  the 
difficulties  that  lie  before  you,  and  it  is  proper  to  encourage  you  by  the 
assurance  that  by  strenuous  effort  they  may  be  certainly  overcome. 
Remember,  too,  that  this  effort  will  be  painful  only  in  the  outset  The 
mind,  like  the  body,  soon  inures  itself  to  toil,  and  wears  off  the  soreness 
consequent  on  its  first  labors.  When  this  is  done,  the  task  becomes 
interesting  in  proportion  to  its  difficulty,  and  subjects  which  are  under- 
stood without  effort,  and  which  do  not  excite  the  mind  to  thought,  seem 
flat  and  insipid. 

'  But  lest  the  student  should  falter  and  give  back  in  his  earlier  strug- 
gles, it  is  the  duty  of  the  teacher  to  afford  him  such  aids  as  he  can. 
This  is  mainly  to  be  done  by  means  of  such  an  analysis  and  arrange- 
ment of  the  subject  as  may  prevent  confusion,  and  consequent  perplexity 
and  discouragement 

*  There  are  two  sorts  of  analysis,  each  proper  in  its  place.  The  one 
philosophical,  by  which  the  different  parts  of  a  subject  are  so  arranged, 
as  to  exhibit  in  distinct  groups  those  things  that  depend  on  the  same  or 
like  principles,  and  such  as  are  marked  by  characteristic  points  of  re- 
semblance ;  giving  a  sort  of  honorary  precedence  to  the  most  important 
The  other  sort  of  analysis  may  be  termed  logical.  It  is  thai  method  by 
which  different  propositions  are  so  arranged,  as  that  no  one  of  them 
shall  ever  be  brought  under  consideration,  until  all  others  which  may 
be  necessary  to  the  right  understanding  of  that  one,  have  been  estab- 
lished and  explained.  Of  this  last  description  are  Euclid's  elements,  in 
which  it  is  interesting  to  observe  that  no  one  proposition  could  with 
propriety  be  made  to  change  its  place ;  each  one  depending  for  its  de- 
monstration, directly  or  indirectly,  upon  all  that  have  gone  before. 

6  Blackstone's  Commentaries  may  be  cited  as  an  example  of  philo- 
sophical analysis.  He  has,  indeed,  been  careful  to  avoid  perplexing  his 
reader,  through  the  want  of  a  strictly  logical  arrangement,  by  dealing 
chiefly  in  generalities,  and  never  descending  to  such  particulars  as 
might  be  unintelligible  for  want  of  a  knowledge  of  matters  not  yet 
treated  of.  This  I  take  to  be  the  reason  why  his  work  has  been  char- 
acterized as  being  "  less  an  institute  of  law,  than  a  methodical  guide  or 
elementary  work  adapted  to  the  commencement  of  a  course  of  study. 
He  treats  most  subjects  in  a  manner  too  general  and  cursory  to  give  the 
student  an  adequate  knowledge  of  them.  After  having  pursued  his 
beautiful  arrangement,  he  is  obliged  to  seek  elsewhere  for  farther  de- 
tails. After  having  learnt  the  advantage  of  system,  he  is  almost  at  the 
threshold  of  the  science,  turned  back  without  a  guide,  to  grope  among 
the  mazy  volumes  of  our  crowded  libraries.  This  cannot  be  right  If 
system  is  of  advantage  at  all,  it  is  of  advantage  throughout  Were  it 
practicable,  it  would  be  better  for  the  student  to  have  a  single  work, 
which,  embracing  the  whole  subject,  should  properly  arrange  every 
principle  and  every  case  essential  to  be  known  preparatory  to  his  step- 
ping on  the  arena.  Much,  very  much  indeed,  would  still  be  left  to  be 
explored  in  the  course  of  his  professional  career,  independent  of  the 
apices  juris,  which  the  most  vigorous  and  persevering  alone  can  hope; 
to  attain.0— 'Tucker's  Commentary,  Introduction,  p.  4,' 
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The  remarks  of  Professor  Tucker,  on  the  light  in  which  law  students 
are  regarded  by  the  professors  at  William  and  Mary,  and  the  liberal 
character  of  the  discipline  of  this  seminary,  are  spirited  and  proper. 
*  It  has  been  the  study  of  the  professors,'  says  Professor  Tucker,  *  to 
cultivate,  at  the  same  time,  the  intellect,  the  principles  and  the  deport- 
ment of  the  student,  laboring  with  equal  diligence  to  infuse  the  spirit  of 
the  scholar  and  the  spirit  of  the  gentleman.  He  comes  to  us  as  a  gentle- 
man. As  such  we  receive  and  trust  him,  and  resolutely  refuse  to  know 
him  in  any  other  character.' 


A  Charge  to  the  Grand  Jury  of  the  County  of  Suffolk,  for  the  Common- 
wealth of  Massachusetts,  at  the  opening  of  the  Municipal  Court  of  the 
City  of  Boston,  on  the  First  Monday  of  December,  A.  D.  1834.  By 
Peter  Oxenbridoe  Thacher,  Judge  of  that  Court 

The  following  extract  from  Judge  Thacher's  Charge,  will  furnish  our 
distant  readers  with  an  idea  of  the  feelings  with  which  the  atrocious 
burning  of  the  Convent,  at  Charlestown,  was  regarded  by  the  better 
portion  of  citizens  among  us.  We  are  happy  to  be  able  to  put  upon 
record  such  explicit  testimony  from  so  valuable  a  source. 

'  However  a  good  citizen  may  wish  to  throw  a  veil  over  the  faults  of 
his  countrymen,  it  would  be  an  inexcusable  neglect,  were  I  to  omit, 
upon  this  occasion,  to  speak  of  that  outrage,  which  was  lately  perpetrat- 
ed in  this  vicinity,  and  which  was  marked  with  such  disgraceful  char- 
acters. A  ferocious  band  of  daring  men  invaded,  at  midnight,  a  com- 
munity of  females,  separated  from  the  ordinary  pleasures  of  life,  and 
devoted  by  a  consecrated  vow,  to  the  education  of  youth,  and  to  a  cul- 
tivation of  a  life  of  religion,  according  to  their  sense  of  duty.  The 
rioteri,  having  with  threats  and  violence,  roused  the  unsuspecting  in- 
mates from  their  peaceful  sleep,  and  rifled  the  apartments  of  their  val- 
uable contents,  destroying  what  they  could  not  plunder,  applied  the 
torch  to  the  splendid  edifice,  and  reduced  it  to  ashes.  The  firemen, 
ever  on  the  watch,  and  never  tired  of  hard  duty,  hastened  to  the  spot, 
but  were  not  permitted  to  attempt  to  extinguish  the  flames.  Such  a 
scene  of  popular  madness,  and  of  culpable  official  neglect,  can  hardly 
find  a  parallel  in  that  period  of  the  French  revolution,  which  will  ever 
be  remembered  as  the  reign  of  terror.  There,  men,  exasperated  and 
rendered  mad  by  long  oppression,  waged  barbarous  and  bloody  war 
against  men.  Had  it  been  known,  that  this  peaceful  community  was 
likely  to  be  thus  disgraced,  thousands  of  our  citizens  would  have  rushed 
to  the  rescue  of  those  venerated  sisters  of  religion.  But  the  unoffending 
victims  took  no  precaution,  because  they  considered  themselves  armed 
by  their  very  defencelessness,  —  by  their  sex,  by  their  vocation,  and  by 
the  sacred  trust  which  was  confided  to  them  by  parental  affection,  to 
watch  for  the  safety  of  sixty  young  female  children.  Anarchy  was  per- 
mitted to  reign,  and  it  did  its  own  work.    The  ruthless  mob  rioted  for 
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a  time  on  living  frith  and  innocence.  They  even  invaded  the  Mcced 
repose  of  the  tomb,  and  scattered  to  the  winds  the  mouldering  fragments 
of  mortality,  which  there  rested  in  hope,  waiting  for  the  resurrection  of 
the  just  Hereafter,  as  the  traveller  visits  the  height  which  is  immor- 
talized in  our  history,  and  gazes  on  its  towering  monument,  the  memo- 
rial of  devoted  patriotism, *  he  will  direct  his  eye  a  little  farther  in  the 
distance  to  the  spot,  on  which  this  tragedy  was  acted.  Would  it  were 
but  a  work  of  fiction,  and  that  it  derived  all  its  horrors  from  the  imag- 
ination of  the  poet  But  the  black  record  now  makes  part  of  history. 
It  will  be  read  in  all  future  time,  wherever  civilization  exists.  It  is  a  sad 
commentary  on  our  free  institutions.  The  constitution  of  this  common- 
wealth guarantees  freedom  of  conscience  to  all  sects  and  denominations 
of  religion.  Toleration  is  a  right  established  by  a  law,  which  cannot  be 
repealed  by  the  ordinary  course  of  legislation ;  and  happily,  the  rights 
of  conscience  are  not  at  the  control  of  a  dominant  sect.  But  in  the  de- 
struction of  the  Ursuline  Convent,  on  Mount  Benedict,  it  was  seen,  that 
a  portion  of  the  people  could  wage  war,  equally  against  political  liberty, 
the  sacred  rights  of  property,  and  religious  charity.  The  just  and  en- 
lightened every  where  will  look  to  the  justice  of  the  country  and  to  its 
liberality  to  the  sufferers  to  efface  the  foul  disgrace.' 3 


Reports  of  Cases  argued  and  determined  in  the  English  Courts  of  Common 
Law,  with  Tables  of  the  Cases  and  Principal  Mailers.  Edited  by  the 
Hon.  Thomas  Sergeant,  of  the  Supreme  Court  of  Pennsylvania, 
Vol.  XXIV.  Containing  Cases  in  the  Court  of  King's  Bench,  in  1832 
and  1833,  and  at  Nisi  Prius,  in  1831, 1832  and  1833.  Philadelphia, 
P.  H.  Nicklin  &  T.  Johnson.    18348.    vo. 

[The  following  Jew  d^  esprit  exposes  a  fault,  with  which  the  above  pub- 
lication is  in  a  degree  chargeable ;  though,  we  are  disposed  to  believe, 
that  it  would  be  very  difficult — nearly  next  to  impossible — to  republish 
the  English  Reports,  on  the  plan  upon  which  this  proceeds,  without 
leaving  some  ground  for  similar  objections.  Every  lawyer,  who  keeps 
the  run  of  Westminster  Hall,  must  be  aware  of  the  vast  number  of 
volumes,  which  the  reports  of  cases  decided  there  occupy  in  the  course 
of  a  year,  and  which  the  prompt  intercourse  between  the  United  States 
and  England,  speedily  casts  upon  the  profession  in  our  country,  in 
numbers,  according  to  the  similitude  of  Milton,  *  like  locusts  warping 
on  the  eastern  wind.'  To  save  the  expense  of  money  and  of  time  — 
more  valuable  than  money — to  the  profession  in  buying,  and  afterwards 
reading  the  decisions  which,  of  course,  must  abound  in  the  English 
reports,  which  can  have  but  little  bearing  on  the  jurisprudence  of  our 
own  country,  and  will,  therefore,  shed  but  little  light  upon  legal  investi- 

1  Bunker  Hill,  in  Charlestown. 

*  See  the  Report  of  the  Boston  Committee,  relating  to  the  destruction  of 
the  Ursuline  Convent,  August  11th,  1884. 
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gat'tons  here,  Messrs.  Sergeant  and  Lowber,  of  the  Philadelphia  bar, 
commenced  the  present  publication.  Since  the  death  of  Mr.  Lowber, 
it  has  been  continued  under  the  sole  editorship  of  Mr.  Sergeant,  notwith- 
standing bis  advancement  to  the  bench  of  the  supreme  court  of  Penn- 
sylvania. The  object  of  the  editors  has  been  to  present  reports  of  aQ  the 
cases,  as  fast  as  they  were  published  in  England,  that  seemed  to  be  of 
interest  to  the  profession  in  this  country,  preserving,  nevertheless,  the 
abstracts  or  marginal  notes  of  those  cases,  which  they  did  not  see  fit  to 
retain  in  their  publication.  In  this  way  they  have  republished  the  5th, 
6th,  7th,  and  8th,  volumes  of  Taunton,  in  the  Common  Pleas ;  Starkie, 
at  Nisi  Prius ;  Marshall,  in  the  Common  Pleas ;  Moore,  in  the  Common 
Pleas ;  Broderip,  and  Bingham,  in  the  Common  Pleas ;  the  3d,  4tb,  and 
5th  volumes  of  Barnwall  and  Alderson,  in  the  King's  Bench  ;  Gow,  at 
Nisi  Prius ;  Barnwall  and  Cresswell,  in  King's  Bench ;  Bingham,  in  the 
Common  Pleas ;  Carrington  and  Payne,  at  Nisi  Prius :  Dowiing  and 
Ryland,  in  the  King's  Bench ;  Moore  and  Payne,  in  the  Common  Pleas; 
Manning  and  Ryland,  in  the  King's  Bench ;  Chkty*s  Cases  of  Practice ; 
Barnwall  and  Adolphus,  in  the  King's  Bench  ;  Ryan  and  Moody,  at  Nisi 
Prius ;  and  Moody  and  Malkin,  at  Nisi  Prius.  The  volumes  of  these 
reporters,  being  upwards  of  seventy  in  number,  as  published  in  England, 
are  so  reduced,  or  razeed,  as  to  be  contained  in  the  comparatively  mod- 
erate number  of  twenty-four  of  the  American  reprint  With  the  greatest 
care  and  industry  it  is  probable,  that  the  editors  would  omit  some  cases, 
which  bear  upon  our  jurisprudence  —  especially  such  cases,  as  like  that 
referred  to  by  our  correspondent,  though  of  considerable  importance  in 
some  parts  of  the  United  States,  would  be  of  little  value  in  the  state, 
where  the  edkors  happen  to  reside.  The  present  communication  may 
put  the  present  respectable  editor  on  his  guard  in  this  respect  En.  Jus.] 

To  the  Editor  of  the  Jurist. 

Hearken,  dear  sir,  to  a  voice  that  is  sent  forth  to  you  from  a  great 
distance,  and  accord  its  prayer.  You  must  know  that  Iamap...t....r 
at  law,  living  in  the  county  of  Sullivan  in  the  state  of  New  York,  in  a 
township,  upon  which  my  great  grandfather  squatted  many  a  long  year 
ago.  Owing  to  various  mishaps, ( the  dirty  acres  have  slipped  through 
the  fingers '  of  his  posterity,  and  I  am  compelled  to  *  moyl  in  law  *  for 
the  sustenance  of  myself,  my  wife,  two  sons  (excellent  Jackson  men) 
and  three  daughters.  My  library  is  a  passable  one,  having  been  much 
enlarged  since  the  establishment  of  a  branch  of  the  temperance  society 
in  our  village.  Among  my  tomes,  I  number  twenty-three  volumes  of 
the  Condensed  English  Common  Law  Reports,  and  the  sixth  American 
edition,  (that  which  you  castigated  in  your  twenty-second  number)  of 
Chitty*s  Pleadings.  I  bought  them  on  a  recent  visit  to  the  city  of 
Pena,  for  a  large  sum  of  money,  to  wit,  $110 ;  a  sum  which  I  then  and 
there  resolved  to  have  again  from  the  two  or  three  generous  clients  that 
belong  to  me,  by  imposing  a  small  tax  on  every  item  of  business  that  I 
shall  have  to  do  for  them  for  the  next  twelve  months ;  for  I  do  not  see 
why  we  lawyers  should  not  pluck  from  our  liberal  clients  to  make  up 
for  the  meanness  of  our  stingy  ones,  on  the  same  principle  that  honest 
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tradesmen  charge  their  hone*  customers  higher,  to  repair  the  tones 
which  they  sustain  through  their  Don-paying  debtors.  Though  the 
money  which  I  disbursed  for  these  books  departed  from  my  pocket 
accompanied  with  a  groan  ex  visceribus,  I  consoled  myself  with  the 
reflection  that  they  would  be  useful  to  me  in  more  cases  than  one. 

The  first  time  that  I  had  need  to  recur  to  them  was  in  an  action  of 
trover.  My  aforesaid  Chitty  (vol.  1,  p.  537,)  informed  me,  that  the  statute 
of  limitations  must  be  specially  pleaded,  and  referred  me  in  note  (r)  to 
8  Barn.  &  Ores.  385,  for  the  form  of  the  plea.  You  may  imagine  with 
what  delight  I  took  down  the  volume  that  contained  it — it  is  the  15th 
of  the  series — and  you  may  also  imagine  with  what  horror  I  saw,  at 
page  219,  that  the  case  was  omitted,  and  that  all  the  learned  condensers 
have  inserted  is  its  name  and  syllabus.  It  is  true  that,  by  way  of  doing 
as  much  as  possible,  they  have  favored  us  with  the  baptismal  names  of 
the  parties,  accessaries  which  they  neglect  in  the  succeeding  case  that 
is  reported  at  length.  Therefore,  all  we  learn  as  to  the  case  in  question 
is  this :  Joseph  Pratt,  administrator  of  Ann  Pratt,  v.  Swaine,  p.  285, 
(meamng,  of  8  B.  &  C.,  which  is  not  in  our  village.) 

'  To  a  declaration  in  trover  by  an  administrator,  alleging  the  grant  of 
letters  of  administration  to  the  plaintiff,  and  that  the  defendant,  know- 
ing the  goods  to  have  been  the  property  of  the  intestate  in  his  lifetime, 
and  of  the  plaintiff  as  administrator  since  his  death,  afterwards,  and 
after  the  death  of  the  intestate,  to  wit,  on,  &c.  converted  the  same 
goods,  a  plea  of  not  guilty  of  the  premises  within  six  years  is  bad  upon 
*  special  demurrer.'    Finis. 

Now,  sir,  this  case  may  have  appeared  unimportant  to  the  learned 
condensers,  as  Pennsylvania  lawyers;  because,  being  separated  from 
that  state  only  by  the  Delaware,  which  is  up  here,  near  its  source,  but 
a  narrow  stream,  I  have  acquired  some  notions  of  its  law  polity,  and  I 
know  that  pleading  is  of  very  little  consequence  to  the  profession  there, 
they  having  substituted  statements  and  counter-statements  for  declara- 
tions, pleas,  replications,  rejoinders  and  surrejoinders.  But,  sir,  allow 
me  to  say  what  you  and  your  readers  doubtless  know,  that  the  case  is 
quite  different  in  the  state  of  New  York,  and  I  might  add,  in  other 
states,  where  the  pure  light  of  pleading  is  still  fed  and  preserved,  and 
will  continue  to  be,  as  long — as  pleaders  know  their  own  interest.  My 
prayer  is  then,  that  you  would  publish  this  case  in  your  next  number, 
at  length ;  for  I  presume  that  you  have  an  original  8  B.  &  C.  in  Boston. 
I  would  also  recommend  to  you  to  examine  the  series  of  Common  Law 
Reports  condensed,  ab  initio,  in  order  that  if  there  be  any  other  cases 
omitted  which  should  have  been  inserted,  you  may  in  the  same  man- 
ner supply  theoq,  provided  always  that  their  number  should  not  be  so 
great  as  to  threaten  to  encumber  your  pages.  I  am  your  friend  and 
subscriber.  Prjecentor. 
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A  Practical  Summary  of  the  Law  of  Assignments  in  Trust  for  the  benefit 
of  Creditors,  with  an  Appendix  of  the  Forms.  By  Joseph  K.  Ahgell. 
Boston.    Milliard,  Gray  &  Co.  1835.    pp.  226. 

This  is  a  small  duodecimo  volume  on  a  subject  of  much  practical  in- 
terest to  the  profession.  The  author  begins  with  remarks  and  citations 
of  statutes,  cases  and  opinions  on  the  subject  of  fraudulent  assignments, 
and  conveyances.  After  remarking  that,  according  to  the  general  law,  an 
assignment  for  the  benefit  of  creditors  is  valid,  the  debts  for  the  payment 
of  which  the  assignment  is  intended  to  provide  being  a  sufficient  con- 
sideration, or  in  the  language  of  Mr.  Justice  Bayley,  that  such  an  assign- 
ment *  is  the  most  honest  act  the  party  could  do,'  the  author  proceeds— 

*  It  is  a  doctrine  peculiar  to  the  commonwealth  of  Massachusetts,  that 
an  assignment  in  trust  for  creditors,  is  so  far  a  fraud  upon  the  attachment 
law  and  trustee  process,  that  an  attaching  creditor -will  be  preferred  to 
those  creditors  who  have  not  assented  to  the  assignment,  though  the 
assignment  does  not  in  terms  impose  upon  the  creditors  any  onerous 
condition. l  Though  this  doctrine  would  seem  to  be  favored  by  the 
case  of  BrowA  v.  Burrell,  *  in  Connecticut ;  yet,  we  have  been  told  by 
Judge  Swift,  that  that  case  is  incorrectly  reported,  and  that  no  inference 
ought  to  be  drawn  from  it. 8 

4  The  attachment  law  was  relied  on  as  an  objection  to  an  assignment, 
in  a  case  before  Mr.  Justice  Story  —  the  case  of  Halcey  v.  Whitney.4 
The  judge  thought,  that  it  was  assuming  the  whole  question,  to  say  that 
a  general  assignment  is  a  fraud  upon  the  attachment  law,  and  there- 
fore void.  The  difficulty  of  the  argument,  he  thought,  was,  that  the 
debtor's  property  cannot  be  attached  or  taken  in  execution,  unless  at 
the  time  it  belongs  to  the  debtor;  and  that  if  he  has  bond  fde  parted 
with  it,  it  no  longer  remains  subject  to  process  against  him.  If,  he  said, 
by  the  principles  of  law,  it  is  not  dishonest  to  convey  all  a  debtor's 
property  for  the  benefit  of  all  his  creditors,  if  it  be  a  moral  and  just 
discharge  of  duty,  then  it  is  no  answer  to  say,  that  one  creditor  may  be 
defeated  of  process  to  levy  his  whole  debt ;  for  it  may  be  as  forcibly  re- 
plied, that  by  the  opposite  course,  all  other  creditors  would  lose  theirs. 
This  has  been  adjudged  to  be  the  correct  doctrine,  in  the  state  of 
Maine.'* 

If  the  assignment  does  not  provide  for  any  discrimination  among  the 
creditors,  they  will  be  entitled  to  distribution  in  the  proportion  of  their 
debts.    But  one  creditor  or  a  number  may  be  preferred,    p.  23.     But 

,See  Widgery  v.  Haskell,  5  Mass.  Rep.  151  ;  Stevens  v.  Bell,  5  Mass. 
Rep.  342 ;  Marston  v.  Coburn,  17  Mass.  Rep.  454 ;  and  more  especially  the 
late  case  of  Russell  v.  Woodward,  10  Pick.  Rep.  408 ;  New  England  Bank 
v.  Lewis,  8  Pick.  Rep.  113. 

•Brown  v.  Burrell,  1  Root's  Rep.  252. 

'  Hempstead  v.  Starr,  3  Day's  Rep.  340. 

4  Halcey  v.  Whitney,  4  Mason's  Rep.  206. 

•  Canal  Bank  v.  Cox,  6  Greenleaf,  396. 
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Mr.  Justice  Brackenridge,  p.  3,  and  Mr.  Chancellor  Kent,  p.  32,  intimate 
some  doubt  as  to  allowing  such  a  preference.  But  k  can  be  avoided  . 
only  by  a  bankrupt  or  insolvent  law,  p.  34.  Not  only  creditors  may  be 
preferred,  but  also  sureties  and  indorsers,  p.  35.  Preference  may  be  given 
not  only  to  a  creditor,  but  also  to  a  particular  debt  in  whomever  bands, 
p.  40.  So  indemnity  against  future  liabilities  may  be  provided,  p.  42.  But 
secret  agreements  for  a  preference  of  one  creditor,  stipulating  better 
terms  for  him  than  those  appearing  on  the  deed,  are  void  as  being  a 
fraud  upon  the  other  creditors,  p.  45. 

Any  person,  capable  of  contracting,  may  make  an  assignment,  p.  43. 
It  has  been  doubted  whether  a  partner  can  assign  the  whole  partnership 
effects  for  the  benefit  of  creditors,  but  *  the  better  opinion '  is,  that  he 
may,  p.  49. 

An  assignment  under  a  foreign  bankrupt  law  does  not  transfer  to  the 
assignees  the.  bankrupt's  property  in  this  country,  p.  57 ;  though  other- 
wise decided  by  Chancellor  Kent,  in  New  York,  with  strong  authorities 
and  arguments  in  favor  of  his  opinion. 

A  schedule  of  the  property  is  not  in  all  cases  essential  to  the  validity 
of  the  assignment,  p.  66,  even  though  the  assignment  provide  for  annex- 
ing one,  p.  67. 

It  has  been  held  by  a  recent  decision  in  England,  that  where  an  s 
assignor  under    pecuniary  embarrassment    remains  in  possession  of  7 
property  assigned  by  him  to  a  creditor,  this  is  not  conclusive  evidence  ' 
of  fraud,  p.  81.    1  Ryan  and  Moody,  312. 

'  In  this  country,  the  doctrine  that  a  vendor's  remaining  in  possession, 
after  an  absolute  conveyance  of  chattels,  is  conclusive  evidence  of  fraud, 
pr  fraud  per  «e,  has  been  maintained,  or  strongly  countenanced,  by  the 
federal  judiciary,  and1  by  the  courts  of  Virginia,  Kentucky,  and  Pennsyl- 
vania. 1  On  the  other  hand,  in  the  states  of  Massachusetts,  Connecticut, 
New  Hampshire,  North  Carolina,  Maine,  and  Alabama,  such  possession 
is  held  to  be  only  strong  primd  facie  evidence  of  fraud,  and  legally  sue-r 
ceptible  of  an  explanation  consistent  with  good  faith.*  It  might,  perhaps, 
be  inferred  from  the  case  of  Sturtevant  v.  Ballard,  *  that  in  New  York, 

1  Hamilton  v.  Russell,  1  Cranch,  309 ;  Bohlen  v.  Cleveland,  5  Mason, 
174;  Meeker  v.  Wilson,  1  Gallison,  419;  2  Kent's  Com.  410,  (1st.  ed.;) 
Alexander  t>.  Deneale,  2  Munf.  Rep.  341 ;  Thomas  v.  Soper,  5  lb.  28 ;  Fite- 
hugh  v.  Anderson,  2  Hen.  &  Munf.  Rep.  289 ;  Baylor  v.  Smithers,  1  Lit- 
tell's  Rep.  112;  Clow  v.  Woods,  5  S.  &  Rawle,  278;  Dawes  v.  Cope,  4 
Binn.  Rep.  258.  See,  also,  Croft  v.  Arthur,  3  Dessausure's  Rep.  229,  in 
the  court  of  chancery  of  South  Carolina. 

»  Brooks  v.  Powers,  15  Mass.  Rep.  247 ;  Bartlett  v.  Williams,  1  Pick.  Rep. 
295 ;  Badlam  v.  Tucker,  1  Pick.  Rep.  399 ;  New  England  Marine  Insurance 
Company  v.  Chandler,  16  Mass.  Rep.  279;  Wheeler  v.  Train,  3  Pick.  Rep. 
255;  Adams  v.  Wheeler,  10  lb.  199;  Ingraham  v.  Wheeler,  6  Conn.  Rep. 
277;  Haven  v.  Low,  2  N.  Hamp.  Rep.  18;  Trotter  v.  Howard,  1  Hawk's 
Rep.  320;  Cox  v.  Jackson,  1  Haywood's  Rep.  423;  Majone  «.  Hamilton,, 
Alabama  Rep.  286 ;  Brinley  v.  Spring,  7  Greenleafs  Rep.  241, 

*  Stqrtevant  *.  Ballard,  9  Johns.  Rep.  837. 
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the  strict  doctrine  prevails ;  but  the  contrary  clearly  appears  from  the 
cases  of  Bissell  v.  Hopkins, '  and  Hall  v.  Tattle.  *  In  these  cases,  the 
court  went  upon  the  ground,  that,  if  possession  be  not  taken  under  an 
absolute  bill  of  sale,  it  is  only  primA  facie  evidence  of  fraud,  and  is  open 
to  explanation :  and  the  only  reason,  say  the  New  York  courts,  why  the 
continuance  of  the  vendor  in  possession  can  be  accounted  fraudulent,  is, 
when  it  gives  him  a  false  credit,  by  which  third  persons  are  deceived.'  * 

Whether  an  assignment  will  be  defeated  or  its  validity  affected  by  the 
circumstance  of  its  containing  a  release  of  the  debtor,  and  whether  such 
a  release  will  be  valid,  are  vexed  questions.  *  The  weight  of  American 
authorities  is  in  favor  of  the  validity  of  a  stipulation  for  a  release.  The 
general  practice  in  England,  is  decidedly  in  favor  of  introducing  into 
assignments  a  clause  like  the  one  in  question.'    p.  114. 

Reservations  of  property  for  the  debtor's  own  use,  with  an  intention 
of  withdrawing  it  from  his  creditors,  are  void  as  against  creditors,  p. 
128,  and  where  an  assignee  concurs  in  the  design  it  renders  the  assign- 
ment void,  as  it  has  been  held  in  some  cases,    p.  143. 

It  is  not  necessary  to  the  validity  of  an  assignment  to  trustees  for  the 
benefit  of  creditors  free  from  conditions,  that  the  creditors  should  give 
previous  assent,  the  assignment  being  for  their  benefit  they  will  be  pre- 
sumed to  assent,  until  the  contrary  appears,  p.  169.  Bat  in  Massachu- 
setts, the  assignment  is  only  valid  against  attaching  creditors,  in  favor  of 
those  creditors  who  have  assented,  p.  173.  The  assent  of  a  creditor  to 
an  assignment  may  be  proved  by  other  evidence  than  his  signing,  at 
least  unless  the  signature  is  rendered  indispensable  by  the  instrument, 
p.  186.  Though  a  partner  cannot  bind  his  co-partners  by  deed  directly, 
yet  he  may  compound  and  release  the  debt  and  by  so  doing  may  in 
effect  bind  his  co-partners,  p.  189.  If  the  time  of  assent  is  limited  by 
the  instrument  to  a  certain  period,  it  must  be  given  within  the  time 
limited  and  will  not  be  afterwards  admitted  to  the  prejudice  of  other 
creditors,    p.  190. 

Such  is  a  hasty  outline  of  the  doctrines  and  contents  of  Mr.  Angell's 
work,  which  is  very  short,  and  written  in  a  very  easy  and  popular  style. 
The  doctrines  are  generally  correctly  stated,  we  say  generally,  for  we  do 
not  profess  to  have  examined  them  minutely,  so  minutely  as  to  test  the 
author's  positions  in  every  instance.  He  has  not,  in  all  cases,  followed 
out  the  doctrines  of  assignment  to  the  utmost  verge  of  the  law  upon  the 
subject  The  doctrine  of  the  lex  loci  a&to  assignments  is  disposed  o£ 
in  a  few  paragraphs,  and  occupies  much  less  space  than  in  Judge  Story's 
work  on  the  Conflict  of  Laws,  which  Mr.  Angel]  appears  not  to  have 
consulted  before  putting  out  his  volume.  Though  the  subject  would 
probably  have  borne  a  more  elaborate  treatise,  yet  this  will  be  a  very 
useful  practical  manual,  both  in  and  out  of  the  profession. 

1  Bissell  v.  Hopkins,  3  CoweiTi  Rep.  166.' 
*  Hall  «.  Tattle,  8  Wend.  Rep.  375. 

8  See  the  numerous  authorities  cited  to  establish  the  same  doctrine,  in  the 
Reporter's  elaborate  note  to  Bissell  v.  Hopkins,  3  Cowen's  Rep.  189. 
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Revue  Etrangere  —  Foreign  notice  of  Mr.  Justice  Story's  Commentaries 
on  the  Conflict  of  Laws.  We  have  received  numbers  10,  11  and  12, 
(August,  September  and  October,)  of  the  Revue  Etrangere,  published  at 
Paris  and  edited  by  M.  Fcelix,  containing  several  interesting  articles. 
One  of  particular  interest  in  our  country  is  areview,  by  M.  Fcelix,  of 
Mr.  Justice  Story's  Commentaries  on  the  Conflict  of  Laws.  In  the 
number  for  September  the  editor  says,  'we  shall  hasten  to  give  an 
account  of  this  remarkable  work,  in  which  M.  Story  examines  the 
opinions  of  almost  all  the  European  authors  who  have  written  upon 
the  subject*  In  the  next  number  there  is  a  formal  review  of  the  work, 
occupying  six  pages,  which  is  quite  an  extended  notice  for  this  journal 
We  shall  translate  some  passages.  The  editor  begins  thus :  '  This  work 
of  an  American  jurist  is  calculated  to  excite  the  most  lively  interest  in 
both  hemispheres.  M.  Story  is  the  first  author  who,  in  our  time,  has 
employed  himself  ex  professo  upon  International  Law,  and  we  think  he 
has  fully  performed  the  duty  which  he  undertook.  In  order  properly 
to  appreciate  the  work,  it  may  not  be  without  benefit  to  become  ac- 
quainted first  with  the  person  of  the  author.  M.  Story  is  one  of  the 
seven  judges  of  the  high  court  of  justice  at  Washington  (supreme  court). 
He  has  already  published  several  works  of  great  merit,  such  as  an  edi- 
tion of  Lord  Tenterden's  Treatise  on  Maritime  Laws  (Shipping),  adapted 
to  the  United  States,  and  an  extensive  work  on  the  Constitution  of  the 
United  States.  He  occupies,  at  Harvard  University,  the  chair  estab- 
lished by  the  late  M.  Dane,1  author  of  a  Digest  of  American  Law.  M. 
Story  commences  Jhis  work  on  the  Conflict  of  Laws  by  a  list  of  the 
European  authors  whose  opinions  he  has  quoted  and  examined.  We 
regret  the  omission  of  Jean  a  Sande,  of  Abraham  a  Wesel  and  of  one  ' 

1  We  trust  that  many  years  of  a  green  old  age  are  yet  in  store  for  Mr. 
Dane. 

(0"While  this  sheet  was  passing  through  the  press,  intelligence  was  re- 
ceived of  the  lamented  decease  of  Hon.  Nathaw  Dawe,  at  his  residence  In 
lieverley,  (Mass.)  on  Sunday,  15th  February,  aged  82,  full  of  years  and 
honor.  Of  the  author  of  the  Ordinance  settling  the  North  West  Territory, 
of  the  author  of  the  Digest  of  American  Law,  and  of  the  founder  of  the 
Professorship  adorned  by  the  talents  and  learning  of  Mr.  Justice  Story,  we 
can  only  speak,  as  of  one  that  was. 
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of  the  memoirs  of  M.  Henry.  He  next  gives  an  enumeration  of  the 
different  English,  Scotch  and  American  decisions  which  he  cites  in  the 
course  of  his  work ;  the  author  has  forgotten  to  consult  equally  the 
jurisprudence  (by  which  we  understand  the  arrets,  or  decided  cases,  in 
•contradistinction  to  the  doctrines  and  discussions  of  text-writers,)  of  the 
continent  of  Europe,  and  especially  that  of  France.' 
*  Every  one  who  has  opened  Mr.  Justice  Story's  work  must  have  ob- 
served the  great  freedom  with  which  he  has  drawn  from  the  writers  of 
the  continent  of  Europe  and  especially  of  France.  Indeed  the  discus- 
sion of  their  opinions  occupies  as  large,  if  not  a  larger,  share  of  his 
work  than  the  cases  decided  under  the  common  law.  It  is  from  a 
French  writer  that  he  has  borrowed  the  appropriate  motto  on  his 
title-page,  and  he  has  evidently  used  the  work  of  this  same  writer  more 
than  any  other,  English,  Scotch  or  American,  referred  to  in  the  whole 
volume.  There  is  hardly  a  page  in  which  we  do  not  find  the  name  of 
Boullenois,  or  Bouhier,  or  Froland,  or  Le  Brun,  or  some  other  French 
writer,  to  say  nothing  of  the  many  Dutch  authors  whose  works  are  in 
Latin.  But  the  decided  cases  or  arrets  of  the  continent  of  Europe  are 
hardly  accessible  to  a  writer  in  our  country.  The  means  for  consulting 
the  authors  of  the  continent  are  quite  limited ;  and  the  labor  fatiguing 
enough,  without  being  compelled  to  explore  the  volumes  of  cases,  of 
which  the  lawyers  there  complain  as  much  as  those  under  the  common 
law.  As  to  the  works  of  Sande  and  Wesel,  we  are  inclined  to  believe 
but  little  additional  light  could  have  been  drawn  from  them.  In  ex- 
amining them  we  have  found  no  reason  to  regret  that  Mr.  Justice  Story 
has  not  referred  to  them.  With  regard  to  the  memoir  of  M.  Henry,  we 
confess  ourselves  at  a  loss.  If  the  editor  means  by  this  the  English 
Treatise  on  Statutes  by  Mr.  Henry,  he  is  mistaken,  for  it  is  used  freely 
in  the  work  in  question.  If  he  means  a  tract  by  Claude  Henrys,  the 
French  jurisconsult,  it  would  seem  as  if  he  was  mistaken,  for  Mr. 
Justice  Story  has  referred  to  all  his  works,  as  preserved  in  4  vols. 
folio  and  edited  by  Bretonnier. 

After  the  introductory  remarks  above  translated,  the  editor  gives  a 
slight  sketch  of  each  of  the  seventeen  chapters  of  the  work,  at  the  close 
of  which  he  says :  *  We  exceedingly  regret  that  our  limits  do  not  allow 
us  to  analyze  each  chapter  by  itself;  we  have  found,  upon  all  the  matters 
of  international  law,  the  discussions  perfectly  reasoned  and  supported 
by  authorities.  Nothing  seems  wanting,  in  our  view,  in  order  to  render 
them  complete,  but  an  examination  of  some  questions  which  have  been 
raised  on  the  continent  of  Europe  and  chiefly  in  France,  since  the  pub- 
lication of  the  different  works  cited  by  M.  Story.  Notwithstanding  this 
defect,  the  work  will  be  consulted  with  profit  on  all  questions  of  Inter- 
national Law.'  The  editor  next,  in  order  to  ^ive  his  reader  an  idea  of 
the  manner  of  the  author,  furnishes  a  translation  of  three  sections  (§ 
495,  496, 497,)  from  the  chapter  on  Foreign  Guardianships  and  Admin- 
istration. 

We  feel  much  gratified  by  the  spirit  which  pervades  this  notice,  evi- 
dently regarding  the  whole  band  of  authors  as  of  one  large  family,  ir 
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which  the  distinctions  of  countries  and  nations  are  unknown.  Mr. 
Justice  Story's  work  is  saluted  by  the  French  reviewer  with  as  much 
cordiality  as  would  have  been  extended  to  the  production  of  a  native 
Frenchman  and  a  fellow-countryman.  We  are  afraid  things  are  not  so 
ordered  in  England. 

In  one  of  the  numbers  of  the  Revue  Etrangere  the  American  Jurist  is 
noticed. 


Legal  Intelligence  from  England,  Since  our  last  number  several  im- 
portant changes  have  occurred  in  some  of  the  high  offices  of  the  law. 
Sir  John  Leach,  the  Master  of  the  Rolls,  died  on  the  16th  of  September 
last  at  Edinburgh,  and  Sir  Charles  Pepys  has  been  appointed  to  succeed 
him,  with  the  genera]  approval  of  the  public  and  the  profession.  The 
Solicitor  Generalship,  vacated  by  Sir  Charles  Pepys,  was  first  offered  to 
Mr.  Bickersteth  and  by  him  declined.  Mr.  Bickersteth  was  a  friend  of 
Jeremy  Bentham  and  inclines,  perhaps,  to  the  radical  party  in  politics. 
On  his  refusal,  the  ministry  selected  Mr.  Rolfe,  who  was  the  only  equity 
lawyer  of  note  fortunate  enough  to  possess  a  seat  in  Parliament  These 
changes  had  hardly  taken  place  when  a  great  political  change  occurred, 
which,  as  usual,  caused  changes  in  the  law  offices.  .The  whig  ministry, 
under  whose  conduct  the  Reform  Bill  was  carried  through  Parliament, 
went  out  of  office  about  the  middle  o^November  last  Lord  Brougham 
resigned  the  great  seal  November  20th,  having  held  it  four  years  within 
two  days.  He  was  succeeded  by  Lord  Lyndhurst,  the  Chief  Baron  of 
the  Exchequer^  The  high  place  made  vacant  by  his  promotion  has 
been  conferred  upon  Sir  James  Scarlett,  who  is  to  be  raised  "to  the 
peerage  under  the  title  of  Baron  Abbinger,  (near  Dorking,)  in  the  county 
of  Surrey.  Abbinger  is  the  country  seat  of  Sir  James.  Mr.  F.  Pollock 
has  been  made  Attorney  General.  The  office  of  Solicitor  General, 
being  declined  by  Mr.  Pemberton,  has  been  conferred  upon  Mr.  Follet 
Sir  Edward  Sugden  has  been  appointed  Lord  Chancellor  of  Ireland 
viee  Lord  Plunkett 

Charles  Phillips,  well  known  in  our  country  as  an  Irish  orator,  has 
been  for  some  time  a  practitioner  at  the  Old  Bailey.  He  is  said  to  have 
been  recently  appointed  to  the  office  of  public  prosecutor  in  the  new 
Metropolitan  Criminal  Court,  at « about  £2000  a  year.' 

The  venerable  Sir  Robert  Graham,  formerly  one  of  the  Barons  of  the 
Exchequer,  who  is  now  upwards  of  eighty  years  of  age,  came  into  the 
Court  of  King's  Bench  November  4th.  The  barristers  all  rose  to 
receive  him. 

Professor  Lumley,  successor  to  Professor  Amos,  has  commenced  his 
Lectures  on  English  Law.  He  professes  to  divide  his  course  into  three 
parts.  In  the  first  division  he  will  examine  the  rights  of  persons ;  in 
the  second,  the  rights  over  property ;  in  the  third,  the  recovery  of  rights 
and  the  redress  of  public  and  private  injuries. 
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Lord  Brougham?*  FmrtweSL  Speech.  We  give  the  speech  made  by 
Lord  Brougham,  when  he  left  the  Court  of  Chancery,  on  his  resigna- 
tion.   The  remarks  which  follow  are  from  the  Legal  Examiner* 

1 "  I  have  now  disposed  of  all  the  cases  that  have  been  heard  before 
me  up  to  the  last,  and  it  is  with  great  satisfaction  that  1  quit  this  court 
without  putting  any  one  party  to  the.  expense  and  delay  of  having  his 
cause  re-heard  before  another  judge.  I  have  equal  satisfaction  in  ob- 
serving, that  besides  a  cause  which  stands  over  by  consent  of  parties 
.  for  the  attendance  of  common  law  judges,  there  are  only  two  cases 
which  remain  to  be  heard  of  those  that  were  set  down  before  the  last  long 
vacation.  As  I  bad  no  right  to  press  the  parties  closer  than  this,  it  was 
my  intention,  if  I  had  remained  here,  to  adjourn  the  court  on  the  last 
day  of  term,  early  in  the  next  week,  to  next  term,  the  lltb  of  January, 
as  I  was  obliged  to  adjourn  it  for  a  like  reason  in  the  month  of  June,  all 
the  business  being  then  also  disposed  of  Thus  I  have  the  greatest 
satisfaction  that  this  court,  represented  by  its  enemies  as  the  temple  of 
discord,  delay,  and  expense,  has  been  twice  closed  within  five  months ; 
and  I  ascribe  this  singular  felicity  in  great  part  to  the  tried  ability  and 
indefatigable  industry,  of  my  most  learned  and  excellent  coadjutors, 
the  present  Vice-Chancellor,  and  my  learned  friend  the  late  Master  of 
the  Rolls,  and  in  part  also  to  the  labors  and  talents  of  the  Bar.  That 
the  same  good  fortune  will  follow  my  successor  I  confidently  expect, 
for  he,  too,  will  have  the  aid  of  his  Honor  the  Vice-Chancellor,  and  he 
will  have  the  further  aid  of  the  present  Master  of  the  Rolls,  whose 
high  accomplishments  as  a  lawyer,  —  whose  consummate  fitness  for  the 
judicial  office,  renders  his  elevation  at  once  the  greatest  benefit  to  the 
public,  and  is  my  own  best  tide  to  the  gratitude  of  the  profession! " 

'This  address  was  read  by  his  lordship  in  the  most  impressive  and 
significant  manner,  and  was  listened  to  with  the.  deepest  attention  by 
the  auditors.  He  delivered  the  concluding  sentence  with  great  em- 
phasis, and  immediately  walked,  or  rather  rushed,  out  of  the  court.  It 
is  true  he  made  a  low  and  hurried  bow  to  the  bar ;  but  his  exit  was  so 
abrupt,  that,  had  they  desired  to  express  their  regret  at  his  departure 
from  office,  they  would  scarcely  have  been  afforded  an  opportunity. 
We  understand  that  Lord  Brougham  is  now  in  Paris.  What  business 
he  can  have  there  we  cannot  imagine ;  but  we  are  quite  sure  that  even 
his  best  friends  must  regret  that  he  should  visit  that  factious  capital  at 
this  juncture.' 


Appointment  of  Mr.  Justice  Wayne*  In  the  early  part  of  the  session  of 
the  present  Congress,  the  Hon.  James  M.  Wayne,  a  member  of  the 
House  of  Representatives  from  Georgia,  was  appointed  a  Justice  of  the 
Supreme  Court  in  the  place  of  Mr.  Justice  Johnson  deceased. 


Resignation  of  Mr.  Justice  Duvall.    Since  the  commencement  of  the 
present  term  of  the  Supreme  Court  of  the  United  States,  the  venerable 
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Bir.  Justice  Duvall  has  resigned  his  seat  in  the  court,  and  the  Hon. 
Roger  B.  Taney,  of  Maryland,  has  been  nominated  to  the  Senate  to 
supply  the  vacancy,  but  at  the  time  of  sending  the  present  notice  to 
the  press,  no  intelligence  has  been  received  of  the  confirmation  or 
rejection  of  this  nomination  by  the  Senate. 


Professor  of  Law  in  Transylvania  University.  The  Hon.  George 
Robertson,  Chief  Justice  of  the  state  of  Kentucky,  has  been  appointed 
Professor  of  Law  in  Transylvania  University,  and  has  accepted  and 
commenced  the  duties  of  his  office. 


Massachusetts  Revised  Statutes.  The  commissioners  appointed  to 
revise  the  Laws  of  Massachusetts,  Hon.  Charles  Jackson,  Asahel  Stearns, 
and  John  Pickering,  have  reported  the  second,  third,  and  fourth  parts 
of  a  code,  and  are  expected  soon  to  report  the  first  part  The  general 
divisions  follow  the  New  York  code,  the  subdivisions  being  somewhat 
varied.  The  parts  reported  have  been  committed  in  the  legislature  to 
a  committee  of  forty-eight,  who  hold  three  afternoon  sessions  a  week. 
It  appears  to  be  impracticable  to  continue  the  session  long  enough  for  a 
final  action  on  the  code.  We  have  been  able  only  cursorily  to  examine 
the  second  and  third  parts,  which  seem  to  present  a  very  rigid  analysis 
of  the  statutes,  well  arranged  with  clear  and  precise  phraseology,  emen- 
dations, and  copious  notes  explanatory  of  all  the  alterations  proposed. 
It  is  the  general  opinion  that  the  commissioners  have,  so  far  acquitted 
themselves  with  great  success.  We  shall  hereafter  call  the  attention  of 
our  readers  to  this  code. 
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Exposition  succincte  des  productions  les  plusrecentes  dans  la  science 
du  droit  en  AUemagne  et  a  Fetranger  (Summarium  des  Neuesten  in  der 
deutschen  und  auslaendischen  Rechts  wissenschaft),  par  une  reunion 
de  jurisconsultes,  publiee  par  M.  le  docteur  Emile  Kind,  a  Leipzig. 

Lois  commerciales  rendues  dans  le  royaume  de  Saxe  depuis  son  or- 
ganisation constitutionelle,  in  8vo. 

Principes  du  droit  public  constitutionnel,  administrate  et  des  gens,  ou 
Manuel  du  Citoyen,  sous  un  gouvernement  representatif ;  par  M.  f'w- 
heiro  Ferreira.  3  vol.  in-18.  Paris.  1834.  Chez  Rey  et  Gravier, 
Ailhaud,  Treuttel  et  Wurtz  et  Levrault. 

Considerations  historiques  et  diplomatiques  sur  les  anibassades  des 
romains,  comparees  aux  modernes ;  par  M.  Weiske,  conseiller  de  oour, 
etc.  Zwickau  (Saxe),  1834. 

De  institution  des  juges  de  paix,  notanunent  de  leur  competence  et 
de  leurs  rapports  avec  les  autres  autorites  judiciaires  et  administratives 
(Ueber  das  lnstitut  der  Friedensrichter,  etc.) ;  traduction  de  Fouvrage 
de  M.  le  president  Henrion  de  Pansey,  precedee  d'une  preface,  wac- 
compagnee  de  notes  et  suivie  d'un  appendice ;  par  M.  Hoffmann,  con- 
seiller a  la  Cour  d'appel  de  Deux-Ponts  (Baviere  rhenane),l  vol.  in  8vo. 
1834. 

•Sommaire  des  legislations  des  etats  du  Nord,  Danemark^Norwege,. 
Suede,  Finlande  et  Russie :  pour  servir  a  Fetude  des  legislations  com- 
parees ;  avec  des  notes ;  par  M.  Angelot,  avocat  a  la  cour  royale  de 
Paris.    Paris,  1834,  chez  Cotillon,  libraire,  1  vol.  in  8vo.  prix:  8  fr. 

Recherches  sur  Forigine  de  la  coutume  de  Normandie,  par  M.  Davie^ 
avocat  a  Rouen,  membre  de  la  societe  des  antiquaires  de  Normandie. 
Caen,  1834. 

Theorie  de  la  Procedure  civile,  par  M.  Boncenne,  avocat  a  la  cour 
royale,  et  doyen  de  la  faculte  de  droit  de  Poitiers.  Tom.  3 ;  in  8vo» 
Poitiers,  chez  Saurin  freres,  Paris,  chez  Brissot-Thivars,  Alex.  Grobelet> 
et  veuve  Charles  Bechet    1834. 

Pardessus,  Collection  des  Lois  Maritimes  antericeures  au  XVHIe 
Siecle.    Tome  3eme.    4to.    11.5s. 

Prudhon,  Traite  'du  Domaine  Public,  ou  de  la  distinction  des  biens 
consideres  prlncipalement  par  support  ou  Domaine  public,  3  vol  8vo* 
1/.  8s. 
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Rigal,  Traite  des  Transactions,  suivant  les  principes  du  droit  Francais, 
tent  d'apres  les  lois  anciennes  que  d'apres  le  code  civil,  ou  rooyer  de 
prerenir  les  proces  et  de  terminer  lea  diflerends  a  l'amiable.    8vo. 

Parant,  Lois  de  la  Presse  en  1834,  ou  Legislation  Actuelle  sur  Pim- 
primiere  et  la  librarie  et  sur  les  delits  et  contraventions  commis  par 
toutes  les  voies  de  publication.    8vo.    7a. 

Revue  de  Legislation  et  de  Jurisprudence.    Tome  ler*    Ire  Livrai 
son.    Prix  annuel  18$. 

Philemon  Lermet,  Des  Institutions  Judiciaires.  Discours  Historique 
servant  d'Introduction  a  la  Theorie  de  l'Application  des  Lois.    8vo. 

Corpus  Juris  Candnici,  ed.  Richter.    Fasc.  II.  et  III.    4to.  7a. 

Basilicorum  Libri  XX.  ed.  Heinbach.    4to.    Fasc.  IV.    Lips.    7$. 

Ulpiani  Fragmenta,  ed  cum  Notis  Hugo.    8vo.    £eroL    2*.  6d. 

Haenel,  Dissensiones  Dominorura,  sive  contfovarsia  vet.  Juris  Ro 
mani  interpretum.    gr.  8vo.    Lips.    1/.  2s.  6d. 

Herrmann,  De  Abolitionibus  Criminum  ex  sententia  juris  Romani. 
8vo.    Lips.    2s. 

Schneider,  Qtieestionum  de  Servio  Suelpicio  Rufo  Icto  Romano 
Specimen  I.  et  II.    8vo.    Lips.    Ss.6cL 

Burchardi,  Geschichte  und  Institutionemdesromischen  Rechts.  8vo. 
Kiel.    Kiel.    10*. 

[History  and  Institutions  of  the  Roman  Law.] 

Savigny,  Von  dem  Schutz  der  Minderjahrigen  im  romischen  Recht, 
und  insbesondere  von  der  Lex  Prcetoria.    4to.    Berl.    2s.  6d. 

[On  the  protection  of  minors  in  the  Roman  Law,  and  in  particular,  the 

Lex  Praetoria.] 

Low,  Ueber  akadem,  Lehr-und  Lern-weise  mit  verzughcher  Ruck 
sicht  auf  die  Rechts  Wissenschaft.    8vo.    Heidelb.    2«. 
[On  academical  modes  of  teaching  and  learning,  more  especially  in 

reference  to  the  science  of  law.] 

Albrecht  Die  Stellung  der  romischen  Acquitas  in  der  Theories  des 
Civil-Rechts.    8vo.    Dresd.    2s.  6d. 

[The  position  of  the  Roman  Equity  in  the  Theory  of  civil  rights.] 

Savigny,  Geschichte  des  romischen  Rechts  in  Mittelmalter.  lster  — 
3terBd.    2te  Ansgabe.    8vo.    Heidelburg.    21. 7s. 

[History  of  the  Roman  Law  in  the  middle  ages.] 

Erb,  Versuch  uber  das  gcsetzliche  Pfand-Recht.    8vo.   Wien.  2$.  6d. 
[An  essay  on  the  law  of  pledges.] 

Thibaut,  System  des  Paudekten-Rechts.  8te  verb.  Auflage.  8vo.  2 
Bde.    12. 

[System  of  the  laws  of  the  Pandects.] 

Rudorfi;  Das  Recht  der  Vormundschaft    3ter  Bd.    8vo.  Berlin.  6t* 

[The  law  of  guardianship.] 
Weitzel,  Geschichte  der  Staats.  Wisserschaft.    2ter.  The.  8vo.  10*. 
[History  of  Politics.] 
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ENGLISH. 
A  Compendium  of  Mercantile  Law.    By  John  William  Smith,  of 
the  Inner  Temple,  Esq.,  Barrister  at  Law.    In  8vo.  price  15».  boards. 
pp.554. 

[The  London  Legal  Examiner  has  no  hesitation  in  pronouncing  this 
book  among  the  most  useful  works  published  for  some  time.  From 
the  Table  of  Contents  we  should  think  it  must  be  instructive.] 

The  Law  relating  to  the  Duties  on  Probates  and  Letters  of  Adminis- 
tration in  England,  and  inventories  of  Personal  or  Moveable  estates  in 
Scotland,  and  on  Legacies  and  Successions  to  Personal  or  Moveable 
Estates  in  Great  Britain ;  also  the  Rules  and  Practice  of  the  Legacy 
Duty-office  in  London,  and  correct  copies  of  the  Forms  used  in  the 
Department,  with  Instructions  for  filling  them  up.  By  Thomas  Gwynne, 
Esq.,  Comptroller  of  the  said  Duties.    In  8vo.  price  9*.  boards,  pp.  232* 

[The  London  Law  Magazine  calls  this  the  best  work  of  the  sort  that 
has  yet  appeared.] 

The  Act  for  the  Amendment  of  the  Poor  Laws,  with  Practical  In- 
troduction, Notes  and  Forms.  By  John  Frederick  Arcbbold,  Esq., 
Barrister  at  Law.    In  12mo.  price  5>.  boards,  pp.  162. 

The  Act  for  the  Amendment  and  Better  Administration  of  the  Laws 
relating  to  the  Poor,  with  Explanatory  Notes  and  a  copious  Index.  By 
John  Tidd  Pratt,  Esq.,  Barrister  at  Law,  who  assisted  in  preparing  the 
Bill.    In  12mo.  2*.  ott  sewed,  pp.  140. 

The  Poor  Law  Amendment  Act,  with  a  Commentary  on  the  Powers 
of  the  Commissioners ;  and  a  General  Introductory  View,  showing 
how  the  Act  affects  the  Law  of  Relief,  Settlement,  Removals,  and  Ap- 
peals ;  with  the  changes  made  in  Gilbert's  and  other  Incorporations ; 
also  an  Account  of  the  dropped  clauses,  not  included  in  the  act,  but 
recommended  in  the  Report  of  the  Commissioners.  By  William  Theo- 
bald, Esq.,  Barrister  at  Law,  the  Drawer  of  the  original  Bill  for  the 
Commissioners.    In  12mo.  price  6s.  boards,  pp.  196. 

A  Digest  of  all  the  Election  Reports,  from  the  earliest  to  the  present 
time,  including  the  Cases  at  Common  Law,  with  a  copious  Index.  By 
Charles  F.  F.  Wordsworth,  Esq.  of  the  Inner  Temple,  Barrister  at  Law. 
In  8vo.  price  10».  6d.  boards,  pp.  191. 

A  Summary  of  Colonial  Law,  the  Practice  of  the  Court  of  Appeals 
from  the  Plantations,  and  of  the  Laws  and  their  Administration  in  all 
the  Colonies ;  with  Charters  of  Justice,  Orders  in  Council,  &c.  &c.  &c 
By  Charles  Clark,  Esq.,  of  the  Middle  Temple,  Barrister  at  Law.  In 
8vo.  price  £1  4*.  boards,  pp.  746. 

Hie  Practice  at  the  Chambers  of  the  Judges  of  the  Courts  of  Com- 
mon Law  in  Civil  Actions.  By  William  Bagley,  Esq.,  of  the  Inner 
Temple,  Special  Pleader.    In  12m6.  price  10s.  boards,  pp.  433. 

[This  book  is  reviewed  in  the  Legal  Observer,  and  is  called  a  useful 
manual] 

The  Science  of  Legal  Judgment ;  a  Treatise  designed  to  show  the 


Digitized 


by  Google 


1835.]         Quarterly  List  of  Law  Publications.  345 

materials  whereof,  and  the  process  by  which  the  Courts  of  Westmin- 
ster Hall  construct  their  Judgments;  and  adapted  to  practical  and 
general  use  in  the  Discussion  and  Determination  of  Questions  of  Law. 
By  James  Ram,  of  the  Inner  Temple,  Barrister  at  Law.  In  8vo.  price 
10*.  boards,  pp.  245. 

[This  work  has  been  formally  noticed  by  the  Legal  Examiner,  the  Legal 
Observer,  and  the  Law  Magazine.  We  hope  to  be  able  to  procure  a 
copy  of  it,  in  order  to  make  it  the  subject  of  an  article.] 

A  Review  of  the  Chandos  Peerage  Case,  adjudicated  1803,  and  of  the 
Pretensions  of  Sir  Samuel  Egerton  Brydges,  Bart,  to  designate  himself 
per  Legem  Terrae  Baron  Chandos  of  SudeJey.  By  George  Frederick 
Beltz,  Esq.  Lancaster  Herald.    In  8vo.  price  10*.  boards. 

[The  Law  Magazine  says  this  work  proves  most  conclusively  that  Sir 
Samuel  Egerton  Brydges  has  not  title  to  the  barony.  His  amusing 
autobiography,  recently  published,  must  be  familiar  to  many  of  our 
readers.] 

The  Practice  of  the  Law  in  all  its  Departments?  with  a  View  of 
Rights,  Injuries,  and  Remedies,  as  ameliorated  by  recent  Statutes, 
Rules  and  Decisions ;  showing  the  best  Mode  of  creating,  perfecting, 
securing,  and  transferring  Rights ;  the  best  Remedies  for  every  Injury, 
as  well  by  Acts  of  Parties  themselves,  as  by  Legal  Proceedings ;  and 
either  to  prevent  or  remove  Injuries ;  or  to  enforce  specific  Relief,  Per- 
formance, or  Compensation.  And  the  Practice  in  Arbitrations ;  before 
Justices;  in  Courts  of  Common  Law;  Equity;  Ecclesiastical  and 
Spiritual ;  Admiralty ;  Prize ;  Court  of  Bankruptcy ;  and  Courts  of 
Error  and  Appeal.  With  New  Practical  Forms.  Intended  as  a  Court 
and  Circuit  Companion.  By  J.  Chitty,  Esq.,  of  the  Inner  Temple,  Bar- 
rister.   In  2  vols,  royal  8vo.  Part  IV.  price  16>.  pp.  626. 

[The  Law  Magazine  says,  'the  further  Mr.  Chitty  proceeds  the  more 
do  we  become  convinced  of  the  merits  and  great  utility  of  this  publi- 
'  cation.'] 

An  Analytical  Digest  of  all  the  reported  cases  determined  in  the 
House  of  Lords  and  the  Courts  of  Common  Law  and  Bankruptcy,  &c. 
By  S.  B.  Harrison,  Esq.,  Barrister  at  Law.  2d  Edition.  3  vols.  Lon- 
don.   1834. 

[This  work  is  well  known  to  the  profession  in  this  country.  This 
edition  is  said  to  be  much  improved.] 

The  Conveyancer's  Assistant;  or  a  Series  of  Precedents  in  Convey-* 
ancing,  &c.  By  George  Crabb,  Esq.,  Barrister  at  Law.  2  vols.  Lon- 
don.   8vo.    pp.  1000. 

[Mr.  Crabb  is  already  favorably  known  by  the  publication  of  his  learned 
and  useful  Dictionaries.] 

A  Concise  View  of  the  Principles,  Object  and  Utility  of  Pleadings ; 
and  of  the  Causes  of  the  Abuses  in  Modern  Practice,  and  the  impera- 
tive necessity  for  reformation  in  these  respects  and  the  consequent 
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great  importance  of  the  New  Rules ;  with  Observations  for  the  use  of 
Students,  &c.  &c.    By  Joseph  Chitty,  Esq.    London.    1834. 

[Mr.  Chitty,  from  the  number  of  his  works,  will  be  the  Lope  de  Vega  of 
the  Common  Law.  The  volumes  already  published  by  him  would 
weigh  down  those  of  the  great  Spanish  dramatist  We  should  think 
that  the  present  publication,  from  what  we  have  seen  of  it  in  the 
Legal  Observer,  would  be  quite '  useful.  The  profession  in  our 
country  are  in  danger  of  forgetting  the  value  of  Special  Pleading.] 

Lectures  on  the  Law  of  England,  by  R.  Woodeson,  late  Vinerian 
Professor  in  the  University  of  Oxford.  A  new  edition,  with  Notes  and 
Additions,  bringing  the  Law  down  to  the  present  time.  By  W.  R. 
Williams,  D.  C.  L.  Vinerian  Fellow.    3  vols.    London.    1834. 

[We  are  glad  to  see  a  new  edition  of  this  valuable  work,] 

AMERICAN. 

A  Practical  Summary  o£  the  Law  of  Assignments  in  Trust  for  the 
Benefit  of  Creditors;  with  an  Appendix  of  Forms.  By  Joseph  K. 
Angell.    Boston.    1835.    12mo.  .  pp.  226. 

[Noticed  in  the  present  number.] 

Chitty's  Medical  Jurisprudence.  First  American  Edition,  with  Notes 
and  Additions  adapted  to  American  Works  and  Judicial  Decisions. 
Part  1.     Philadelphia.    Carey,  Lea  &  Blanchard.    1835.    8vo. 

[The  English  edition  was  noticed  in  our  last  number.  In  turning  over 
the  leaves  of  the  present  edition  we  have  not  been  able  to  discern  the 
notes  and  additions  6f  the  American  editor.  We  presume  that  he  is 
not  a  gentleman  of  the  bar,  but  of  the  medical  profession.] 

Reports  of  Cases  argued  and  determined  in  the  Court  of  Chancery  of 
the  State  of  New  York.  By  Alonzo  C.  Paige.  Vol.  IV.  New  York. 
1834. 

[This  volume  comprises  the  decisions  of  Chancellor  Walworth  from 
April,  1832,  to  October,  1834.] 

Reports  of  Cases  argued  and  determined  in  the  Supreme  Court  of 
Judicature  and  in  the  Court  for  the  Correction  of  Errors  of  the  State  of 
New  York.    By  John  L.  Wendell.    Vol.  XL    Albany.    1834. 

[The  cases  in  this  volume  will  be  found  in  our  Digest  for  the  present 
number.] 

A  Digest  of  the  Laws  of  England  respecting  Real  Property.  By 
William  Cruise.  Fourth  American  from  the  third  London  edition. 
With  the  addition  of  Notes,  by  Thomas  Huntington.  6  vols.  New 
York.    1834. 

{Mr.  Cruises's  work  has  a  distinguished  reputation.  While  this  edition 
was  passing  through  the  press  in  this  country  another  edition  was 
being  published  in  England.  The  cost  of  the  American  edition  is 
about  half  that  of  the  English,  and  has  an  additional  value  from  the 
American  notes.] 
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IN  PRESS. 

A  Digest  of  the  Reports  of  the  Courts  of  the  United  States,  by  Richard 
Peters,  Reporter  of  the  Decisions  of  the  Supreme  Court  of  the  United 
States. 

The  Practice  in  Admiralty  in  Civil  Cases.  By  Andrew  Dunlap,  Esq., 
District  Attorney  of  the  United  States  for  the  District  of  Massachusetts. 

[From  the  sheets  that  we  have  seen  of  this  work,  we  think  it  will  be  a 
highly  useful  publication,  and  will  fill  a  gap  in  our  libraries.  The 
practice  in  Admiralty  is  proverbially  dark  and  unintelligible  to  all  but 
.those  initiated  by  a  long  experience.] 
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TREADWAY  &  ATWOOD,  tfEW  YORK, 

Have  in  press  A  PRACTICAL  ABRIDGMENT  OF  AMERICAN 
COMMON  LAW  CASES  argued  and  determined  in  the  courts  of  the 
several  states  and  the  United  States  courts  from  the  earliest  period  to 
the  present  time,  by  J.  D.  Wheeler,  Esq.,  Counsellor  at  Law.  Three 
volumes  of  this  work  are  published,  and  the  fourth  is  far  advanced ;  from 
the  arrangements  made  it  is  confidently  expected  that  the  entire  work  in 
seven  volumes  will  be  completed  the  ensuing  summer.  Of  the  practical 
utility  of  this  Abridgment  to  the  profession  there  can  be  no  doubt.  Of  the 
numerous  letters  received,  commendatory  of  this  work,  two  only  are  an- 
nexed ;  the  one  from  Chancellor  Kent,  and  the  other  from  Chief  Justice 
Marshall. 

Messrs.  Treadway  &  Atwood.  Gentlemen :  I  have  cursorily  looked 
over  the  first  volume  of  Wheeler's  Practical  Abridgment  of  Common  Law 
Cases,  which  you  were  so  obliging  as  to  send  me ;  as  far  as  I  have  had 
time  to  examine  the  work,  I  have  found  it  ably  and  accurately  executed. 
The  rapid  multiplication  of  American  Reports  suggests  the  necessity  and 
value  of  such  an  undertaking;  and  when  it  shall  be  completed,  in  the 
manner  and  style  it  has  commenced,  it  will,  and  ought  to  become  an  indis- 
pensable part  of  a  lawyer's  library.  I  wish  the  editors  and  publishers  of 
the  Abridgment  the  utmostpatronage  and  success. 

Yours  respectfully,  James  Kent. 

From  Chief  Justice  Marshall,  dated  Richmond,  April  16, 1834. 
I  have  received  your  letter  of  the  21st  March,  accompanying  the  first 
volume  of  Wheeler's  Practical  Abridgment  of  American  Common  Law 
Cases,  which  I  have  read  rapidly ;  the  plan  is  well  adapted  to  the  object  of 
the  writer,  which  is  certainly  a  valuable  one,  to  furnish  the  profession  with 
some  information  respecting  the  decisions  and  peculiar  statutory  provisions 
of  the  different  states  which  compose  our  great  republic.  Reports  have 
multiplied  so  enormously  that  they  can  be  collected  only  in  public  libraries 
or  in  those  of  the  wealthy  and  curious.  This  interesting  information, 
therefore,  can  be  communicated  only  by  means  of  abridgments  or  treatises, 
such  as  Story's  Conflict  of  Laws.  The  plan  on  which  Mr.  Wheeler  has 
executed  his  Abridgment  appears  to  be  judicious.  He  has  presented,  with 
the  necessary  brevity,  the  very  point  decided  in  the  words  of  the  court.  To 
speak  positively  on  the  accuracy  of  the  selections  would  require  an  inti- 
mate knowledge  with  the  reports  themselves,  to  which  I  have  no  preten- 
sions ;  but  so  far  as  I  am  acquainted  with  them,  I  am  satisfied  of  his  fidelity. 
Very  respectfully,  J.  Marshall. 

Orders  addressed  to  the  publishers  will  be  attended  to. 

The  above  Abridgment  will  also  be  furnished  by  Messrs.  Gould,  Banks, 
&  Co.  and  Halsted  &  Voorhies,  New  York ;  S.  Colman,  of  Boston ;  W. 
&.  A.  Gould  &  Co.,  of  Albany,  and  Grigg  &  Elliot,  of  Philadelphia. 

Treadway  &  Atwood  will  also  publish  in  March  a  Supplement  to  Peters- 
dorfFs  Abridgment  of  the  English  Common  Law  Cases  in  two  volumes, 
royal  8vo. .  These  volumes  commence  where  Mr.  Petersdorff  ended,  and 
bring  the  cases  down  to  the  present  time,  a  period  of  near  ten  years.  For 
sale  by  the  agents  of  the  American  Common  Law,  as  above.    , 
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SAMUEL  COLMAN, 
SUCCESSOR  TO  LILLY,  WAIT  &  COMPANY, 

At  the  Old  Stand,  No.  121,  Washington  street,  Boston,  (Mass.) 

Respectfully  gives  notice,  that  he  has  made  arrangements  with  the  Pro- 
prietors for  publishing  those  highly  esteemed,  and  truly  excellent  Perio- 
dical Publications : — 

The  American  Jurist  and  Law  Magazine,  an  invaluable  work  for 
the  Profession,  each  number  containing  a  Digest  of  late  Decisions,  Re- 
views of  New  Works  on  Law,  Original  Essays,  &c.,  &c.  Terms  $5  a 
year,  payable  in  advance.  The  first  number  of  the  thirteenth  Volume,  will* 
be  issued  in  February. 

Parley's  Magazine  for  Children  and  Youth,  beautiful,  and  highly 
approved  throughout  the  United  States,  and  the  terms, — one  dollar  a  year, 
so  exceedingly  low  as  to  come  within  the  means  of  all. — The  publisher's 
time  and  attention  will  be  principally  devoted  to  this  work,  and  no  pains  or 
expense  will  be  spared  to  make  it  constantly  interesting  and  useful.  Six 
Copies  for  $5. 

Music,  particularly  adapted  to  the  young,  is  proposed,  and  will  be  con- 
tinued in  the  Numbers  of  the  succeeding  year,  (if  approved)  free  of  extra 
charge. 

The  People's  Magazine,  published  every  other  week,  at  the  same  price 
as  Parley's  Magazine, — for  particulars  see  cover  of  No.  22  of  that  work. 


VALUABLE  PERIODICAL  PUBLICATIONS. 


SAMUEL  COLMAN?  Successor  to  Lilly,  Wait  &  Co.,  121,  Washing- 
ton Street,  Boston,  Publisher  and  Agent  for  some  of  the  best  Journals  and 
Magazines,  hereby  gives  notice,  that  he  has  made*  arrangements  for  the 
General  Agency  of  the  following  Publications,  and  assures  the  patrons  of 
the  same,  that  his  constant  endeavor  will  be  to  have  each  work  arrive  in 
this  city,  the  earliest  moment  possible  after  being  issued  from  the  Publish- 
er's Office,  and  delivered  or  mailed  as  promptly,  in  good  order. 

The  present  subscribers  are  respectfully  invited  to  continue  their  sub- 
scriptions, and  the  attention  of  others  requested  to  the  examination  of  the 
various  works,  with  a  view  to  entering  their  names  for  the  ensuing  year. 
Waldie's  Select  Circulating  Library.    Price  a  year  &5  00. 
Waldie's  Port  Folio.    To  single  subscribers,  a  year  $3  00.    To  subscrib- 
ers to  the  Library,  $2  50, 
Lady's  Book,  a  very  agreeable  Work,  illustrated  with  Engravings.   Price 

a  year  $3  00. 
Blackwood's  Magazine,  Metropolitan  Magazine,  and  Foreign  Quarterly 

Review,  at  the  low  price  of  $7  00. 
Knickerbocker  Magazine  a  work  of  an  excellent  character,  published 

monthly.    Price  a  year  $5  00. 
Silliman's  Journal  of  Science  and  Art,  quarterly.    Price  a  year  $6  00. 
American  National  Portrait  Gallery,  12  numbers,  containing  thirty-six 

portraits,  with  biography,  for  only  $6  00. 
Mechanic's  Magazine,  a  work  of  immense  value  to  Mechanics,  it  is  pub* 

lished  monthly,  in  New  York.     Price  a  year  $3  00. 
Johnson's  Medico,  Chirurgical  Review,  quarterly,  a  year  $5  00. 
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Law  Library,  comprising  reprints  of  the  most  valuable  new  English 
Works,  adapted  to  the  Profession  in  this  country,  a  year  $1 0  00. 

French  Review,  monthly,  a  year  $5  00. 

French  Magazine,  twice  a  month,  $4  00. 

American  Quarterly  Review,  a  year  $5  00. 

North  American  Review,  $5  00. 

New  England  Magazine,  monthly,  a  year  $5  00. 

Christian  Examiner,  once  in  two  months,  $4  00. 

Chamber's  Edinburgh  Journal,  which  has  already  reached  an  issue  of 
S>60,000  copies,  and  is  simultaneously  printed  and  published  in  each  of 
the  capitals  of  the  United  Kingdom,  each  monthly  part,  stitched  and 
covered,  twelve  and  a  half  cents ;  or,  a  year  $1  50. 

Bicknel's  Counterfeit  Detector,  a  year  $1  00. 

Bicknel's  Reporter,  Price  Current  and  Detector,  weekly  a  year  $3  00. 

Saturday  Courier,  a  large  and  cheap  family  newspaper,  a  year  $2  00. 

Saturday  Evening  Post,,$2  00. 

Orders  for  any  Periodical  Publications,  from  Associations, or  Individuals,, 
will  receive  eatly  and  careful  attention  It  is  expected  that  an  advance 
or  the  most  undoubted  reference,  will  always  be  sent  with  an  order. 


THIRD  YEAR, 
PARLEY'S   MAGAZINE. 

Q~f>  No.  I.  will  be  published  14th  March,  and  continued  regularly  every 

fortnight. 

The  unexampled  success  of  this  Juvenile  Work,  which  now  circulates  in 
every  state  and  territory  of  the  Union,  has  enco« raged  the  publisher  to  re- 
newed exertions  in  making  it  all  that  judicious  parents  and  teachers 
could  reasonably  expect  for  the  amusement  and  instruction  of  youth. 
Whatever  can  be  devised  to  improve  the  style  and  beauty  of  the  work,  and 
more  especially  to  make  it  useful,  shall  be  immediately  introduced. 

It  islmportant  to  remark,  that  this  Magazine  has  become  a  great  favorite 
and  that  judicious  parents  and  teachers  have  discovered  that  its  interesting 
matter,  its  spirited  and  appropriate  engravings,  its  entire  novelty,  added  to 
the  circumstance  of  its  coming  every  fortnight  fresh  from  the  press,  in 
convenient  and  beautiful  numbers,  conspire  to  render  it  unusually  attractive 
to  young  readers.  It  is  read  with  avidity  and  pleasure :  and  the  object  of 
education,  so  far  as  it  relates  to  understanding  what  is  read,  and  acquir- 
ing at  the  same  time  valuable  knowledge  and  an  enduring  taste  for  read- 
ing, is  better  accomplished  by  this  interesting  periodical,  thaw  by  any  means 
hitherto  attempted. 

Specimens  furnished  free  of  charge,  if  requested,  without  expense  to  the 
publisher. 

The  introduction  of  Juvenile  Music  into  the  work  will,  it  is  believed,  be 
to  parents  and  teachers,  one  of  its  highest  possible  commendations.  To 
render  this  in  the  greatest  degree  useful  and  acceptable,  we  have  secured 
the  aid  of  one  of  the  most  distinguished  masters  of  the  art.  Some  of  the 
early  numbers  of  the  third  volume  will  contain  a  careful  description  of  the 
most  approved  method  of  teaching  the  science,  giving  illustrations,  &€., 
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To  those  who  are  yet  unacquainted  with  Parley's  Magazine,  some  of  the 
interesting  topics  that  it  presents,  are  briefly  stated : — 

I.  Natural  History. — Of  beasts,  birds,  fishes,  reptiles,  insects,  plants, 

flowers,  trees ;  the  human  frame,  Ac 
II.  Biography. — Especially  of  youth. 

III.  Geography. — Accounts  of  places,  manners,  customs,  &c. 

IV.  History. — Particularly  of  our  own  country. 

V.   Voyages,  Travels. — In  various  parts  of  the  world. 
VI.  Lively  descriptions  of  the  Curiosities  of  Nature  and  Art. 
VII.  Juvenile  Music  and  Poetry.— Both  adapted  to  the  youthful  feelings 

and  capacity; 
VIII.  Lessons  on  Objects  that  daily  surround  Children  in  the  Parlor, 
Nursery,  Garden,  &c.    Accounts  of  Trades  and  Employments. 
IX.  Duties  of  Youth, — to  parents,  teachers,  brothers,  sisters,  &c. 
X.  Bible  Lessons  and  Stories. 

XI.  Narratives,  such  as  are  well  authenticated. — Original  Tales;. 
XII.  Parables,  Fables,  and  Proverbs,  where  the  moral  is  obvious  and 
excellent. 
Many  of  the  above  subjects  are  illustrated  by  beautiful  Engravings,  pre- 
pared by  the  best  artist,  and  selected  not  only  with  a  view  to  adorn  the 
work,  but  to  improve  the  taste,  cultivate  the  mind,  and  raise  the  affections 
of  the  young  to  appropriate  and  worthy  objects.     We  would  make  them 
better  children,  better  brothers,  better  sisters,  better  associates,  and,  in  th% 
end  better  citizens. 

A  Publishing  House  will  be  established  the  10th  of  March  in  New  York, 
Philadelphia,  and  Baltimore,  and  the  Magazine  will  bo  published  in  each 
city  simultaneously ;  and  the  proprietors  nave  much  confidence  in  believ- 
ing that  their  arrangements  are  such  as  will  give  satisfaction.  The  work 
being  stereotyped,  the  two  volumes  issued  can  be  had  when  desired  at  sub- 
scription price,  in  four  parts  ;  and  can  be  sent  per  mail  at  the  same  rate  as 
the  numbers.  Each  year  may  be  obtained  of  the  principal  Booksellers, 
neatly  bound  in  full  cloth  for  one  dollar. 

Those  Subscribers  who  have  paid  for  the  first  or  second  volume,  and  have 
not  received  all  the  numbers,  will  be  supplied  free  of  charge  on  application 
to  the  subscriber,  post  paid. 

Terms. — One  Dollar  a  year,  in  advance;  6  copies  for  $5.  Postage  thru 
quarters  of  a  cent  if  under  100  miles,  one  cent  and  a  quarter  only  for  the 
geatest  distance. 

SAMUEL  COLMAN, 
Successor  to  Lilly,  Wait,  &  Co. 
BOSTON,  February,  1835. 
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ART.  I.— THE  CONTRACT  OP  SALE-CIVIL  LAW. 

Obligations  of  the  Vendor. 

The  obligations  of  the  vendor  wlikh  result  from  the  nature 
of  the  contract,  are : 

1.  The  delivery  of  the  thing  sold ;  and  this  includes  the 
obligation  of  keeping  it  safely  until  it  is  delivered. 

9.  The  obligation  of  warranty ; 

First,  against  eviction  and  all  legal  disturbance  eft  the  pur- 
chaser^ peaceable  and  exclusive  possession  ;  and 

Secondly,  against  certain  faults  and  defects,  which  are 
denominated  inhibitory  vices. 

The  Obligation  of  Custody. 

The  delivery  is  the  transfer  of  the  possession  to  the  pur- 
chaser. Traditio  est  possessionis  datio.  When  the  thing 
is  sold,  it  is  in  the  possession  of  the  vendor,  and  he  becomes 
debtor  of  it ;  and  the  obligation  of  delivery  includes  that  of  keep 
iog  it  safely  until  it  is  delivered,  or  until  there  is  delay,  mora,  on 
the  part  of  the  purchaser  in  receiving  and  taking  it  away. 
Every  obligation  of  giving  a  thing,  includes  the  accessory 
obligation  of  keeping  it  safely.  As  the  vendot  is  bound  for 
the  safe  custody,  it  is  an  important  inquiry  to  determine  to 
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what  degree  of  care  and  diligence  he  is  bound,  and  what 
degree  of  negligence  will  render  him  liable  to  the  purchaser 
for  any  damage,  which  may  thereby  accrue. 

On  the  subject  of  the  liability  of  persons  resulting  from  con- 
tracts, or  quasi  contracts,  for  damages  happening  to  another, 
through  their  negligence  or  fault,  called  in  the  civil  law  pros- 
tatic culparum,  the  civilians  have  extracted  from  the  various 
texts  of  the  Digest  a  theory  of  great  subtlety  and  ingenuity. 
It  is  recommended  by  its  simpljpity,  and  the  facility  with  . 
which  it  impresses  itself  on  the  memory,  and  still  more  by 
its  apparent  completeness,  as  in  its  terms  it  professes  to  ex- 
haust the  subject,  and  to  furnish  a  certain  rule  for  the  decision 
of  every  case,  that  can  be  presented.  The  theory,  either  from 
the  authority  of  the  civil  law,  where  it  is  supposed  to  be 
found,  and  the  great  authority  of  the  names,  by  which  it  is 
supported,  or  from  the  intrinsic  merits  of  the  system  itself,  or 
from  both  causes,  has  been  adopted  into  the  jurisprudence  of 
most,  if  not  all  the  nations  of  Europe. 

The  theory,  to  which  we  allude,  distinguishes  faults  into 
three  degrees  or  classes,  viz.  gross  fault,  slight  fault,  and  very 
slight  fault. 

Gross  fault  or  negligence,  lata  culpa,  consists  in  not  giving 
to  the  business  of  another  that  degree  of  care  and  attention, 
which  careless  and  inattentive,  or  as  it  is  sometimes  express- 
ed, the  most  careless  and  inattentive  persons,  give  to  their  own 
affairs.  This  degree  of  negligence  is  opposed  to  good  faith, 
and  in  contemplation  of  law,  partakes  of  fraud. 

Slight  fault  or  negligence,  levis  culpa,  consists  in  not  giv- 
ing to  the  business  of  another  that  degree  of  care  and  atten- 
tion, which  men  of  common  prudence  bestow  on  their  own. 
This  is  opposed  to  common  diligence. 

Very  slight  fault,  levissima  culpa,  consists  in  not  render- 
ing that  degree  of  care  and  diligence  which  the  most  careful 
and  attentive  men  give  to  their  own  concerns.  This  fault 
is  opposed  to  the  most  exact  diligence. 

In  contracts,  where  the  whole  benefit  is  for  the  creditor  of 
the  obligation,  and  the  services  of  the  debtor  are  gratuitous,  as 


Digitized 


by  Google 


1836.]  Cmtratt  ef  Sale.  251 

in  deposit,  the  debtor  is  responsible  only  in  the  first  case,  that 
k,  for  gross  fault.  Quia  nulla  utiliias  ejus  versatur  apud 
quern  depositor,  meriio  dolus  prastatur  solus.  Dig.  13, 
6.  5.  He  k  bound  only  to  act  with  good  faith  ;  but  when  he 
has  voluntarily  taken  on  himself  a  duty,  although  without 
compensation,  good  faith  requires  a  reasonable  degree  of  dili- 
gence in  performing  it.  Gross  negligence,  though  it  may  not 
be  actual  and  intended  fraud,  is  a  breach  of  good  faith,  and  in 
this  light  it  is  considered  by  the  law.  Dissoluta  negligentia  ' 
prape  dolum  est.  Dig.  17.  1.  29.  Magna  negligentia 
culpa  est,  magna  culpa  dolus  est.  Dig.  50. 16.  226.  Lata 
culpa  plane  dole  comparabitur.   Dig.  11.  6.  1. 

In  contracts  and  quasi  contracts,  where  both  parties  ace 
mutually  interested,  each  is  bound  to  common  diligence,  and 
is  responsible  for  the  second  degree  of  fault,  de  levi  culpa. 
Ubi  utriusque  utilitas  versatur  ut  in  empto,  ut  in  locate, 
ut  in  dote,  ut  in  pignore,  ut  in  societate,  et  dolus  et  culpa 
pnestatur.  Dig.  13. 6  6. 

Contracts  which  have  for  their  object  the  benefit  only  of 
the  debtor,  belong  to  the  third  class,  such  as  commodatum, 
or  gratuitous  loan  for  use ;  and  in  these  the  debtor  is  bound  to 
the  most  exact  diligence,  and  is  responsible  for  very  slight  fault, 
de  levissima  culpa.  Is  qui  utendum,  cxactissimam  dili- 
gentiam  custodAenda  rei  pmstari  compellitur.  Dig.  44. 
7. 1. 4.  Vinnius  Com.  lnstitut. :  L.  3. 16.  2.  Pothier  Ob- 
servation  Generals  at  the  end  of  bis  Traiic  des  Obliga- 
tions, originally  published  at  the  end  of  a  Treatise  on  the  Con- 
tract of  Marriage.  Repertoire  de  Jurisprudence,  mot,  Faute. 
Vinnius  Select.  Qutest. :  Juris.  L.l.ch.  62. 

These  are  the  general  rates  as  they  are  laid  down  by 
the  most  approved  commentators ;  but,  while  the  theory 
appears  in  its  terms  to  meet  all  cases,  and  to  furnish  a  certain 
rule  for  each,  when  it  is  applied  to  practice  it  is  found 
necessary  to  limit  the  general  rules  by  many  exceptions. 
The  contract  of  mandate  is  one  of  an  obvious  and  striking 
character.  This  is  a  contract,  in  which  the  creditor  of  the 
obligation  only  is  interested,  and,  by  this  theory,  the  debtor  or 
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mandatory  ought  to  stand  on  the  same  ground,  and  be  equally 
fevered  with  the  depositary;  that  1b,  be  responsible  only  for 
gross  negligence  of  fraud.  But' it  is  certain,  though  the  ser- 
vices of  the  mandatory  are  gratuitous,  and  lie  has  no  inter- 
est in  the  contract,  that  he  is  responsible  for  simple  neglect, 
de  levi  culpa,  and  sometimes  for  very  slight,  de  ie+issima. 
A  procurator*  delum  et  omnsm  culpam,  non  etiath  imprt>- 
visum  casnm,  prcestandum  esse,  juris  auctoritate  mani- 
fests dectoratur.  Code.  4«  35,  13.  Pothier  de  Mandat. 
No.  49.  Indeed,  the  theory  itself,  by  which  faults  are  dfe- 
tJftgtiiehed  into  three  degrees,  is  admitted  to  be  embarrassed 
with  many  difficulties  by  those  who  have  followed  this  trip- 
artite division,  quastio  diffusa  etperquatn  diffMMs,  says  Yin- 
nfcw,  and  though  generally  received  by  the  interpreters,  has  not 
been  universally.  It  was  rigorously  examined  by  Thomasius, 
in  a  dissertation  published  in  1705,  a  jurisconsult,  says  Tool- 
liar*  who  united  vast  learning  wkh  a  rare  sagacity  and  pro- 
found judgment  He  rejected  the  whole  theory.  He  insists 
that  this  systematic  doctrine  is  hot  found  in  the  Digest ;  that 
the  Roman  jurisconsults  are  at  variauce  wkh  each  other  on 
the  subject,  and  that  it  has  been  engrafted  on  the  civil  law 
by  the  interpreters.  The  terms  lata  or  grams,  levis  and  ft* 
vtsskna,  gross,  slight,  and  very  slight,  are  not  sufficiently  pre* 
cise*  and  discriminate  in  their  signification  to  make  the  dis- 
tinction of  any  utility  in  their  application  to  practice  ;•  and 
their  sense  necessarily  varies  in  their  application  to  different 
persons  and  circumstances.  What  would  be  gross  negligence 
in  one  case  would  be  slight  in  another,  and  what  in  one  per- 
son would  be  unpardonable  neglect,  in  another  of  less  capaci- 
ty and  skill,  might  be  excusable.  In  order  to  reconcile  these 
rules  with  equity,  the  commentators  have  been  obliged  to 
make  so  many  exceptions,  that  these  have  become  more 
numerous  than  the  application  of  the  rules  themselves,  arid 
thus  they  tend  rather  to  embarrass,  by  the  confusion  they 
introduce,  than  to  throw  any  useful  light  over  practical  juris- 
prudence. The  subject,  in  its  own  nature,  fe  not  suscepti- 
ble of  any  fixed- rules.    Each  case  must  be  judged  by  ks 
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own  circumstances,  and  what  will  amount  to  that  culpable 
degree  of  neglect,  wbich  renders  the  party  responsible  for 
damage,  is  to  be  referred  rather  to  the  discretion  of  the 
judge  than  to  any  fixed  and  unchangeable  rule.  .  It  is  rather 
a  question  of  fact  than  of  law.  After  establishing  the  gen- 
eral principle  of  natural  law,  that  every  person  is  responsi- 
ble for  the  damage,  which  he  has  occasioned  to  another  by 
his  act  or  neglect,  the  law  cannot  proceed  further  without 
becoming  involved  in  the  most  embarrassing  difficulties. 
When  this  principle  is  settled,  what  remains  to  be  decided 
is,  whether  the  fault  or  negligence  exists,  and  this  is  a  ques- 
tion of  fact,  wbich  must  depend  on  the  peculiar  circumstances 
of  each  case.  Toullier  adopts  the  opinions  of  Tbonojasius> 
and  strongly  approves  the  redactors  of  the  Code  Napoleon  for 
rejecting  this  subtle  theory  of  the  civilians,  and  conforming 
their  legislation  to  the  simple  principles  of  natural  law,  by 
which  every  person  is  bound  to  repair  the  damage  resulting 
from  his  fault*  or  neglect,  without  attempting  to  decide  the 
degree  of  care  or  diligence,  wbich  should  be  exacted  ib  dit* 
ferent  contracts.  Toull.  Droit.  Civile,  vol.  6.  No.  230—234 ; 
vol.  10.  No.  159.  Repertoire  de  Jurisprudence,  mot,  Faute. 
No.  2.  Code  Civile,  Arts.  1136,  1137,  1322,  1383.  Pu/- 
fendorf,  Droit  de  la  Nature,  Lib.  5.  ch.  4.  §  3,  andch.  5,  i  3. 
Barbeyrads  notes. 

The  contract  of  sale  falls  within  the  second  class  of  this 
tripartite  division,  as  it  is  a  contract  in  \^ich  both  parties  are' 
interested.  The  degree  of  care,  to  which  the  vendor  is  bound 
for  the  safe  keeping  of  the  thing  sold,  is  measured  by  that 
which  the  generality  of  men  of  ordinary  prudence  take  of 
their  own  property.  His  obligations  are  not  measured  by  his 
own  habits  of  care,  especially  if  they  are  characterized  by 
levity  and  carelessness,  in  <u fending  to  his  own  affairs.  He 
may  be  negligent  and  inattentive  when  his  own  interests  only 
are  involved.  But  by  the  contract  of  sale  he  comes  under 
obligations  to  the  purchaser,  and  the  law  will  not  permit 
him  with  impunity  to  indulge  in  habits  of  carelessness  and 
inattention  at  the  expense  of  another.  It  exacts  the  care- 
1* 
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Mmm  of  a  prudent  taker  of  a  family.  7Wi*  cufdig 
desideranda  est  a  venditor*,  qualem  tonus  paterfamilias 
suis  rebus  adhibet.  Dig.  18.  i.  36. 

This  obligation  of  custody  does  not  continue  for  an  indefi- 
nite period.    It  ceases  after  the  time  fixed  for  the  creditor  to 
receive  the  thing ;  or  if  no  time  is  fixed  by  the  contract,  after 
he  is  notified  to  take  it  away.    If  the  purchaser  then  delays, 
the  vendor  is  no  longer  responsible  for  the  same  degree  of 
vigilance,  nor  is  he  discharged  from  all  care.    He  is  stiU 
bound  by  the  obligations  of  good  faith,  and  if  any  damage 
happens  to  the  thing  through  his  fraud,  or  from  that  gross 
negligence  which  is  assimilated  to  fraud,  be  will  be  held  re- 
sponsible.   JUud  sciendum  est  quum  morartt  emptor  ad- 
hibere  ccepit,  jam  nan  culpam  sed  dolum  malum  tantum 
prmstandum  a  venditore.    Dig.  18.  6.  17 ;  Dig.  18.  6.  4  / 
Dig.  18.  6.  11.    Though  the  law  mentions  dolum  with 
the  addition  of  the  adverb  of  exclusion  tantum,  the  civil* 
ians  hold  that  in  all  cases  where  there  is  a  liability  for  fraud, 
there*  is  a  liability  also  for  gross  negligence.    '  Whenever,' 
says  Ytnnius,  'a  contract  is  said  to  render  the  party  liable 
for  fraud,— dolus,  gross  negligence,  lata  culpa,  is  understood 
as  included,  although  to  the  word  dolo  are  subjoined  the  par- 
ticles of  exclusion,  solum,  tantum,  duntazatj  fyc.    Selects 
juris  QtuBstiones.    Lib.  1.  Chap.  52.     The  rule  is  founded 
on  this  enlarged  principle  of  morality,  which  obliges  us  to 
render  those  offices  qfcsocial  duty  to  others,  which  every  man 
feels  that  he  has  a  right  to  claim  in  bis  own  case.    Though 
gross  negligence  may  not  have  its  origin  in  any  fraudulent 
intention  or  premeditated  design  to  do  an  injury,  it  can  justly 
be  attributed  only  to  a  spirit  of  exclusive  selfishness  and  indif- 
ference to  the  interests  of  others,  that  is  incompatible  with 
the  good  order  of  society.    It  is  repugnant  to  .the  first  great 
law  of  our  social  nature,  which,  as  it  is  expressed  in  the  em- 
phatic language  of  the  divine  law,  commands  us  to  love  our 
neighbor  as  we  do  ourselves ;— a  sublime  principle  of  others, 
which  it  would  be  a  satisfaction  to  see  recognised  as  frequent- 
ly in  the  ancient  common  law  of  our  Christian  ancestors,  as 
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H  is  by  the  dignified  and  derated  morality  of  ibe  Pagan 
lawgivers  of  ancient  Rome. 

Of  the  Delivery. 

The  contract  of  sale  creates  a  tide,  but  it  does  Ml  alom4 
vest  in  the  purchaser  the  p^r^^or^ominioo  of  the  thing  * 
sold.    The  Roman  law  studiously  preserved  the  distinction  > 
between  the  title  to  things  and  the  mode  or  means  of  acquir- 
ing them.    Beinn.   Elementa  Juris    CimiUs,   sec    Ord. 
Inst  No.  339.     Toullier  Droit   Civile,    Vol.  4.  No.  64. 
Contracts,  with  the  exception  of  such  as  were  invented  for  t 
the  express  purpose  of  transferring  rights  in  things,  as  Ay- . 
potheca,  created  merely  a  title  or  a  right  to  the  thing.    The  , 
Roman  jurisconsults  adhered  rigorously  to  this  principle,  and 
considered  it  as  belonging  to  the  essence  of  contracts.     Oblir 
gationum  substantia,  says  Paul,  non  in  eo  consistit,  ut 
aliquod  corpus,  nostrum,  mut  servitutem,  nostram  fmdat; 
sed  ut  alium  nobis  obstringat  ad  dandum  aliquid,  vd 
faciendum,  velprastmndum.   Dig.  44.7. 3.  Sale,  therefore, 
when  the  contract  was  complete  and  binding  on  the  parties,  did 
not  give  the  purchaser  the  thingjtself,  nor  a  right  in  it,  jus  in 4 
re,  but  only  a  right  to  it,  jus  ad  rem,  that  is,  the  legal  facul- 
ty of  demanding  it  by  action.    It  was  the  delivery  only, 
which  operated  a  transfer  of  the  dominion,  or  the  right  of 
property.     TYaditionibus  et  usucapionibus  dominia  return, 
-non  nudis  pactis,  transferuntur.     Code.  2.  3.  20.    If  I 
purchase  an  estate,  and  take  possession  of  it,  my  title  is  the 
contract,  the  means  of  acquiring  or  making  the  estate  my 
own,  is  the  delivery  or  transfer  of  the  possession ;  for  until 
the  delivery  the   property  continues  in  the  vendor.     Qui 
nondum  rem  emptori  tradidit,  adkue  ipse  dominus  est. 
Inst.  L.  3.  24.  3. 

It  is  a  disputed  question,  among  the  interpreters  of  the  civil 
law,  whether  after  the  contract  of  sale  is  complete  and  the 
price  paid,  the  vendor  can  be  compelled  to  deliver  the  thing, 
or  whether  he  has  the  election  either  to  deliver  it  or  pay  the 
purchaser  his  damages  and  interest    Those,  who  contend 
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that  he  has  this  election,  rely  on  the  principle  that  every 
obligation  of  doing,  faciendi,  on  the  mere  performance  of  the 
engagement,  is  resolved  into  another  obligation  of  indemnify- 
ing the  other  party,  and  that  in  these  obligations  the  rule  of 
law  is  universal,  that  the  debtor  is  discharged  by  paying 
the  damages.  Noma  potest  cogi  pracise  ad  factum.  In 
variotis  ljws  it  is  said  if  the  vendor  does  not  deliver,  the  thing 
he  shall  be  condemned  in  id  quod  interest.  Dig.  19.  1,  1. 
— 19.  1.  11.  5. — 19.  1.  12.  And  more  distinctly,  in  the 
Code  it  is  said  that  if  the  vendor  refuses  through  obstinacy, 
pervicacia,  to  deliver  the  thing,  he  shall  be  condemned  in 
damages  quanti  interesse  compter  i  emptionem.  Code,  JL.  4. 
49.  4.— Voet  ad  Pond.  L.  19.  1.  14. 

In  answer  to  this  reasoning,  it  is  said  that  the  maxim 
nemo  potest  cogi  pracise  ad  factum,  applies  only  to  those 
acts  that  are  properly  and  peculiarly  of  a  personal  character, 
in  which  the  will  of  the  individual  must  concur.  No  man 
can  be  compelled  to  paint  a  picture,  to  build  a  house,  to  go 
to  Rome.  In  such  acts,  the  agency  must  be  voluntary,  and 
can  be  coerced  only  through  the  will  of  the  individual  by 
moral  force.  The  rule  of  law,  that  the  debtor  in  an  obliga- 
tion of  doing  is  discharged  from  it  on  the  payment  of  dam- 
ages, does  not  extend  to  those  cases  where  the  contract  in- 
volves an  interest  in  things^  and  where  tbe  creditor  can  have 
the  benefit  of  the  literal  fulfilment  of  the  contract,  without 
the  personal  agency  of  the  debtor,  as  in  the  contract  of  sale, 
where  he  can  be  put  in  possession  of  the  thing  by  the  min- 
isters of  tbe  law.  As  the  purchaser  is  compelled  to  fulfil 
his  engagement  to  the  letter  by  tbe  payment  of  the  price, 
equity  and  reciprocity  require  that  the  vendor  should  be  held 
to  the  literal  performance  of  his  part  of  the  contract  by  the 
delivery  of  the  thing.  If  it  is  not  in  his  power,  the  purchaser 
must  of  necessity  submit  to  receive  an  indemnity.  But  if  the 
thing  sold  is  in  being  and  can  be  delivered,  justice  can  be 
done  to  him  only  by  putting  into  his  possession  that,  the 
price  of  which  he  has  paid.  It  is  a  violation  of  the  first  prin- 
ciples of  justice,  where  be  has  acquired  a  perfect  right  to 
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the  thing,  to  compel  him  to  receive  a  substitute  lor  k.  This 
is  the  doctrine,  says  Yinnius,  which  itf  almost  universally  y 
tantum  turn  ubique,  received  in  practice ;  and  one  text  of  thtf 
law  supports  it  in  direct  terms.  Actions  ex  ompto,  si  id 
quod  empium  eat  neque  trodatur  neque  manripetttr,  vendi- 
tor coffi  potest  ut  traded  aut  mancipet.  Pothier  Pandect. 
Ztl  19.  1.  25.  The  question  is  not  free  from  difficulty,  but 
this  opinion  seems  most  conformable  to  equity,  and  is  sup- 
ported by  Vinnius,  Comm.  Jn  Instit.  L.  3.  24.  sub  huitie1 
by  Pothier  Traitc  de  Vente.  No.  68,  and  Domat  Legmm 
Delectus  L.  19.  1.  I ;  and  seems  to  be  the  more  probable 
opinion. 

The  Soman  jurisconsults  rigorously  adhered  to  the  doc- 
trine that  the  proprietor's  interest  or  dominion  of  things  could 
be  transferred  only  by  delivery.  This  led  to  some  practical 
inconvenience  and  injustice.  One  consequence  was,  that  a 
fraudulent  vendor,  after  a  sale  to  a  first  purchaser  without  de- 
livery, might  sell  the  same  thing  to  a  second  purchaser,  and 
if  the  second  sale  was  followed  by  delivery,  it  conveyed  the 
property,  and  left  the  first  only  a  right  of  action  against  the 
-vendor  for  his  damages.  Code  L.  3. 32. 15.  Pothier  Vente, 
No.  319.  20.  Toull.  Droit  Civile,  Vol.  4.  No.  67.  To 
avoid  these  inconveniences,  they  had  recourse  to  fictitious  and 
symbolical  deliveries,  which  rendered  the  strict  application  of 
the  rule  rare. 

Real  delivery.  A  real  delivery  is  made  by  transferring 
the  corporeal  possession  of  the  thing.  As  if  I  purchase  a  book 
of  a  bookseller,  it  is  delivered  by  putting  it  into  my  hands.  If 
it  be  land  that  is  sold,  a  real  delivery  is  made  by  the  purchaser 
or  some  one  for  him,  going  on  the  land  with  the  oonsent  of 
the  vendor.  If  it  be  a  bouse  or  store,  by  the  vendor's  remov- 
ing his  goods  out  of  it,  and  permitting  the  purchaser  to  put 
his  in. 

If  that  which  is  sold  be  something  adhering  to  the  land  and 
making  part  of  the  estate,  the  delivery  is  made  by  the  pur- 
chaser separating  the  thing  from  the  estate,  with  the  consent 
of  the  vendor.    Asif  a  stone  is  soW,  or  a  standing  tree,  as  soon 
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as  the  stooe  p  taken  from  the  ground  or  the  tree  severed  from 
the  soil,  it  is  delivered,  and  becomes  the  property  of  the  pur- 
chaser.   Dig.  39.  5.  6. 

Symbolical  delivery.  A  symbolical  delivery  is  the  deliv- 
ery of  one  thing  as  the  symbol  or  representative  of  another. 
As  if  I  buy  a  quantity  of  merchandise  in  a  store-house,  the 
delivery  of  the  key  of  the  store  is  a  symbolical  delivery  of  the 
merchandise.  The  merchandise  is  considered  as  represented 
by  the  key,  which  putq  it  in  the  power  of  the  purchaser.  Item 
si  quia  merces  in  horree  repositos  vendiderit,  simuleUque 
cloves  horrei  trodiderit  emptori,  transferret  proprietcUem 
mercium  ad  emptorem..  Dig.  41.  1.  9.  6.  The  delivery 
of  the  keys  of  a  house  to  the  purchaser,  by  the  vendor,  after 
he  has  removed  hip  furniture,  is  a  symbolical  delivery  of  the 
house.    Pothier  Traiii  de  la  Proprieii.  No.  200. 

Delivery  longcs  manus.  When  the  thing  to  be  delivered 
is  of  large  bulk  and  not  easily  removed,  the  delivery  may  be 
made  without  any  actual  taking  possession,  apprekensio 
corporate.  Take  for  an  example  a  quantity  of  timber.  If 
the  vendor  shows  the  timber,  and  gives  the  purchaser  permis- 
sion to  take  it  away,  this  is  held  to  be  equivalent  to  a  delivery, 
and  the  purchaser  is  said  to  take  possession  oculis  atque 
affectu.  Dig.  41.  2. 1.  21.— Dig.  41.  2.  18.  And  this  is 
also  a  valid  delivery  to  pass  the  property  in  things  of  small 
bulk.  As  if  I  tell  you  to  lay  on  the  table  a  sum  of  money, 
which  you  owe  me ;  as  soon  as  you  have  put  it  down,  you 
have  paid  the  debt ;  the  property  in  the  money  is  transferred 
to  me  and  is  at  my  risk.  Dig.  46.  3.  79.  And  if  one,  of 
whom  I  have  purchased  an  estate,  shows  it.  to  me  from  a 
distance,  and  says  I  deliver  to  you  the  possession  of  it,  this  is 
a  valid  delivery,  without  my  putting  my  foot  on  the  soiL 
Dig.  41.  2.  18.  2.     This  is  called  a  delivery  langce  manus*. 

A  symbolical  as  well  as  a  fictitious  delivery,  longce  manus, 
to  be  valid,  and  operate  a  transfer  of  the  dominion,  must  be 
in  the  presence  and  sight  of  the  thing  sold.  The  delivery 
of  the  keys  of  a  store,  to  operate  as  a  delivery  of  the  mer- 
chandise, which  it  contains,  must  be  made  re  prasentt^ 
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Tvilhin  sight  of  the  store.  Giambus  traditis,  ita  tnercium 
%n  horreis  conditarum  possessio  trctdita  videtur  si  doves 
vxpud  hortea  tr&ditee  sunt.  Dig.  18.  1.  4.  is  the  decision 
<of  Papinian.  And  in  like  manner  the  fictitious  delivery  of 
goods,  which  are  incapable  of  real  delivery  on  account  of  their 
bulk,  or  of  any  article  which  is  not  actually  delivered,  must, 
in  order  to  be  valid,  be  made  in  sight  of  the  thing,  re  pr&senti* 
Dig.  4ft.  3.  T9  ;  Dig.  41. 2. 1.  21.  Though  there  are  laws 
which  speak  of  fictitious  delivery  as  valid  in  general  terms,  and 
without  requiring  the  presence  of  the  thing,  yet  as  this  is  re- 
quired  by  others  as  essential  to  the  validity  of  such  a  delivery, 
the  condition  must  be  considered  as  implied,  where  it  is  not 
expressed.  '  The  fictions  of  the  law,'  says  Voet, '  are  assimi- 
lated to  realities,  and  suppose  the  natural  possibility  of  the 
thing  itself  being  done ;  so  that  a  fiction  cannot  usually  be 
admitted,  where  that,  which  is  supposed  to  be  done,  is  natu- 
rally impossible.'  Voet  ad  Pandtctas,  L.  12.  1. 5.  Reper- 
toire de  Jurisprudence,  mot,  Tradition. 

Delivery  by  marking.  When  the  purchaser,  with  the 
consent  of  the  vendor  puts  a  mark  on  the  thing  sold,  if  it 
be  a  heavy  article,  and  not  easily  removed,  this  mark  is  con- 
sidered as  equivalent  to  a  delivery.  Videri  trabes  traditas, 
quas  emptor  signasset.  Dig.  18.  6.  14.  1.  But  it  is  other- 
wise with  articles  which  are  light,  and  susceptible  of  a  real  de- 
livery. In  such  a  case,  the  mark  is  considered  to  be  made 
to  designate  the  particular  article  bought,  and  to  prevent  an- 
other from  being  substituted  for  it.  Si  dolium  signatum 
sit  ab  emptore,  Trebatius  ait  traditum  id  videri.  Labeo 
contra;  quod  tefum  est,  magis  enim  ne  summutetur  sig- 
nari  solere,  quam  ut  trader e  turn  videatur.    Dig.  18.  6. 1. 

Delivery  brevis  mantis.  There  is  another  species  of  ficti- 
tious delivery,  called  traditio  brevis  manus.  It  takes  place 
when  a  thing  is  sold,  which  is  already  in  the  possession  of  the 
purchaser,  under  another  title,  as  by  loan  or  deposit.  In  this 
case  there  is,  as  there  can  be,  no  delivery,  and  so  it  is  treated 
by  Gaius.     Interdum  etiam  sine  traditione  nuda  vohm- 
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toe  dommi  suficit  ad  rem  trmneferandam.  VchOi  si  1 
quam  commodavi  aut  locan  tibi,  auf  opwL  U  dcposm 
vendition*  tibi.  Dig.  41.  1.  9.  5.  The  Iftngtfege  of  Gaius 
k  copied  by  Tribonian  in  the  Institutes.  U  2.  I.  43.  But 
the  general  principle  thai  the  proprietary  interest  or  dominion 
of  things  could  be  acquired  only  by  delivery  or  usucapion 
was  deeply  seated  in  the  genius  of  the  Roman  law.  The 
jurisconsults,  to  save  the  principle  and  at  the  same  time 
adapt  the  case  to  the  practical  convenience  of  society,  resorted 
in  this  case  to  a  delivery  purely  imaginary.  The  thing  sold, 
which  was  already  in  the  possession  of  the  purchaser  as  a 
deposit  or  loan,  was  supposed  to  be  returned  to  the  owner,  and 
by  him  delivered  back  to  the  purchaser.  By  the  aid  of  these 
two  imaginary  deliveries,  the  general  principle  of  law  was 
preserved.  This  is  the  explanation  given  by  Ulpian.  (Dig. 
J2. 1.  15.)  and  is  generally  adopted  by  the  civilian.  Pothier. 
Pandect.  L.  12.  1.  12.  in  notis,  and  L.  41.  1.  47. 

<  There  is  the  same  fiction  of  a  double  delivery  where  a 
person  sells  a  thing,  of  which,  by  a  condition  of  the  sale,  he 
is  to  retain  the  possession,  or  where  he  reserves  the  usufruct. 
In  these  cases  the  vendor  is  supposed  to  deliver  the  thing 
sold,  in  order  to  transfer  the  dominion,  and  then  the  pur- 
chaser to  redeliver  it  back  to  him,  to  hold  as  lessee  or  usufruc- 
tuary. Pothier  Traite  de  la  Propriety  No.  202 — 211. 

Delivery  of  thing*  incorporeal.  Incorporeal  things,  such 
as  an  easement  or  servitude,  as  they  are  incapable  of  posses- 
sion in  the  strict  sense  of  the  word,  so  they  are  not  suscepti- 
ble of  a  real  delivery.  Yet  there  is  a  quasi  possession  of  a 
servitude,  as  a  right  of  way,  when  it  is  used  ;  and  so  there 
is  a  quasi  delivery,  when  the  vendor  permits  the  use  of  it. 
The  delivery  in  such  cases  can  only  be  usu  et  patientia  ; 
and  when  the  vendor  first  permits  the  purchaser  to  use  the 
right,  it  is  a  delivery  which  operates  a  transfer.  A  credit  is 
an  incorporeal  thing  not  susceptible  of  a  real  delivery,  but  it  is 
considered  as  delivered,  and  the  right  is  transferred  when  the 
creditor  notifies  the  debtor  that  he  has  assigned  it.  Pothier. 
Traite  de  la  Proprietef  No.  215.  Domat.  Liv.  2.  Tit.  2,  §  9. 
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As  the  vendor  is  obliged  to  deliver  the  thing  sold,  it  Mows 
that  all  the  expenses  of  (he  delivery  are  chargeable  on  him. 
The  expense  of  weighing,  measuring,  of  title  deeds,  and  du- 
ties to  the  government  on  the  sale,  if  any  are  due,  must  be 
paid  by  the  vendor.    Pothier.  Vente,  No.  42. 

The  fruits  and  accessories.  The  obligation  of  delivering 
the  thing  includes  that  of  delivering  all  that  makes  part  of  it, 
or  that  is  accessory  or  appurtenant  to  it ;  and  also  of  all  the 
fruits,  natural  or  civil,  which  have  arrived  after  the  pride  is 
paid.  The  fruits,  which  the  vendor  has  received,  are  due 
in  all  cases.  This  results  from  the  nature  of  the  contract. 
Though  the  contract  dors  not  operate  a  transfer  of  the  pro- 
prietary interest,  yet  when  the  sale  is  complete,  the  thing  sold 
is  at  the  risk  of  the  purchaser.  If  it  is  destroyed,  or  dimin- 
ished in  value  by  any  injury,  the  loss  falls  on  him ;  and  if 
its  value  is  increased  from  any  accession,  as  an  increase  of 
soil  by  alluvion,  or  from  the  fruits  of  the  thing,  as  the  young 
of  an  animal,  or  from  accruing  rents,  these  are  the  profits  of 
the  purchaser.  Post  perfectam  conditionem  omne  commo- 
dum  et  ineommodum,  quod  rex  venditce  contigit,  ad  tmp- 
torem  pertinet.  Code,  L.  4. 48. 1.  Instit.  L.  3.  24. 3.  Vin- 
wius*  Comm.  in  locum.  While  the  vendor  is  not  in  delay 
in  the  delivery,  he  is  responsible  only  for  the  fruits  which  he 
has.  received ;  but  after  he  is  in  delay,  he  is  responsible  for 
all,  which  the  purchaser  might  have  received  if  the  thing 
had  been  delivered  at  the  time  when  it  ought  to  have  been. 
Poih.  Vente.  No.  47—80.  The  reason  of  the  difference  is, 
that  while  the  debtor  is  not  in  delay,  he  is  responsible  only 
for  good  faith,  and  ordinary  diligence  in  the  custody  and 
preservation  of  the  thing ;  he  is  responsible,  therefore,  only 
for  the  fruits  which  he  has  received,  or  for  those  which,  with 
ordinary  care  and  diligence,  he  might  have  received.  But 
after  delay,  he  is  in  fault,  and  his  fauh  shifts  the  risk  of 
the  thing  back  upon  him.  He  then  becomes  responsible  for 
fortuitous  events,  and  is  bound  to  indemnify  the  purchaser 
not  only  for  any  damage  he  sustains  through  his  fault,  but 
for  the  profit  which  he  has  deprived  him  of  gaining.  Quod 
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to  tniki  dare  oporteat,  ei  idposteaperierit,fmamper  te  fac- 
tum erit  quo  minus  id  mihi  dares,  tuum  fore  id  detri* 
mentum  constat.  Dig.  12, 1.  5.  Pettier  des  Obligations, 
No.  169.  Domat,Liv.l.  Tit.2.h7— 9;  m<.L.2.T.7.§4.2. 

Loss  of  the  thing.  By  Che  contract  of  sale,  the  vendor 
becomes  the  debtor  of  the  thing  sold,  the  possession  of  which 
be  is  bound  to  transfer  to  the  purchaser,  unless  he  has  some 
lawful  excuse.  If,  while  it  remains  in  his  possession,  it  per- 
ishes by  some  internal  vice,  or  is  destroyed  by  any  fortuitous 
accident,  or  external  violence,  which  is  not  imputable  to  him, 
we  have  seeu  thai  the  civil  law  throws  the  loss  on  the  pur- 
chaser. But  writers  ou  natural  law  have  not  universally  as- 
sented to  the  justice  of  this  decision ;  and  it  is  inconsistent 
with  another  principle  of  natural  as  well  as  of  the  civil  law, 
that  the  destruction  of  the  thing  is  the  loss  of  the  owner. 
As  the  proprietary  interest  is  changed  only  by  delivery,  and 
until  that  takes  place,  the  ownership  remains  in  the  vendor, 
(Instit.  L.  3.  24.  3.)  it  follows  as  an  inevitable  consequence 
from  the  maxim,  Res  perit  domino,  that  the  loss  muet  rest 
with  the  vendor.  But  the  law  places  it  on  the  purchaser. 
This  is  one  instance,  in  which  the  Roman  jurisconsults,  so 
remarkable  for  following  out  principles  to  their  natural  and 
legitimate  roults,  by  the  rules  of  a  severe  logic,  found  them- 
selves obliged,  from  having  adopted  a  false  principle  in  the  be- 
ginning, to  accommodate  their  philosophical  deductions  to  the 
convenience  of  society  and  the  safety  of  business. 

The  error  lay  in  assuming  it  as  an  axiom,  that  the  proprie- 
tary interest  in  things  would  be  transferred  only  by  transfer- 
ring the  possession,  an  error  into  which  they  were  led  by  ad- 
hering in  their  reasonings  too  closely  to  the  original  mode  of 
acquiring  and  transferring  rights  of  property,  without  attend- 
ing  to  the  changes  introduced  by  the  establishment  of  civil 
society.  In  the  infancy  of  society,  when  men  were  in  the 
savage  state,  improperly  called  the  state  of  nature,  the  only 
mode  of  acquiring  profterty  was  by  occupation.  All  -things, 
which  were  not  in  the  actual  occupation  of  some  individual, 
remained  in  a  state  which  has  been  called  negative  comma- 
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irity,  like  the  air,  the  tea,  and  running  water.  No*  person 
had  an  exclusive  right  in  any  thing  except  what  was  in  hie 
immediate  possession.  As  toon  as  that  possession  was  aban- 
doned, it  returned  into  a  state  of  negative  community,  and 
became  the  property  of  the  first  occupant  The  owner  could 
Hot  transfer  to  another  by  contract  alone,  the  right  which  be 
held  only  by  possession,  aud  which  ceased  to  be  a  right  the 
moment  that  his  possession  ceased.  As  soon  as  he  aban- 
doned this  possession,  be  abandoned  his  exclusive  right  of 
property,  and  had  nothing  on  which  his  contract  would  ope- 
rate. An  attempt  to  convey  it  by  contract  would  be  void,  as 
affecting  the  rights  of  third  persons.  For  by  a  fundament-  ' 
al  law  of  the  society  to  which  he  belonged,  if  such  a  state 
.  can  be  called  society,  the  field  which  be  had  cleared  and 
cultivated,  and  the  cabin  which  he  had  erected  and  eoeu- 
pied,  as  soon  as  be  abandoned  the  possession  of  them,  were 
left  free  to  the  first  comer  to  occupy  and  appropriate  to  him- 
self. An  attempt  to  exclude  him  from  this  right  of  appro- 
priatton  would  be  repugnant  to  the  order  and  constitution  of 
the  society  of  which  he  was  a  member;  The  only  way  in 
which  the  original  occupant  could,  consistently  with  the  rights 
of  others,  secure  to  a  successor  bis  exclusive  proprietary  inter* 
est,  was  to  put  him  in  possession  before  the  vacant  heritage 
was  occupied  by  another.  The  possession  and  the  ownership 
were  indissolubly  connected,  and  as  soon  as  his  occupation 
ceased,  his  right  of  property  was  extinguished. 

On  the  establishment  of  civil  society,  we  surrender,  as  it  is 
commonly  said,  a  part  of  our  natural  rights,  for  the  sake  of 
being  protected  in  the  enjoyment  of  those  which  we  retain ; 
it  would  be,  perhaps,  more  correct  to  say,  that  we  surrender 
some  of  the  rights  of  nature  of  little  value,  in  exchange  for 
civil  rights,  which  we  acquire,  of  infinitely  greater  value.  And 
one  of  the  first,  in  the  order  of  time  and  importance,  which 
the  laws  of  society  confer,  is  the  right  of  permanent  property. 
The  exclusive  and  permanent  property,  in  a  single  farm,  is 
of  more  value  to  the  individual  who  owns  it,  than  the  right 
of  negative  community  in  a  whole  continent.  When  the  • 
right  of  permanent  property,  which  is  a  creation  of  civil  society. 
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iioocA  established,  this  right  has  no  necessary  connexion 
with  possession  or  occupation.  And  so  says  the  Roman  law. 
JVU  commune  habet  proprietor  cum  posttstime.  Dig*  41. 
1.  12.  1.  The  possession  and  proprietary  interest  become 
distinct  and  independent  of  each  other  \  fend  being  so,  they 
may  well  exist  separately  in  different  persons,  and  be  separately 
transferred*  If  we  may  have  the  right  of  property  without 
the  possession,  there  is  nothing  to  prevent  this  proprietary 
interest  from  bring  transferred  by  contract,  without  touching 
the  possession  or  any  right  of  possession  which  may  exist  in 
another  person.  But  the  Roman  legislators,  though  they 
acknowledged  that  the  right  of  dominion  was  entirely  inde- 
pendent of  the  possession,  and  that  they  might  exist  simulta- 
neously in  different  persons,  without  adverting  to  the  distinc- 
tion between  permanent  property  in  things  created  by  law,  and 
that  transitory  interest  which  is  dependent  on  possession,  held 
that  the  proprietary  interest  could  not  be  transferred  separate 
from  the  possession,  and  that  delivery,  real  or  fictitious,  waa 
necessary  to  the  transfer.  This  principle  is,  however,  by  writes 
on  natural  law,  justly  considered  as  merely  a  positive  institution 
of  municipal  legislation,  which  has  no  foundation  in  the  law 
of  nature  as  applied  to  the  state  of  civilized  societies. — Grotiu* 
Lib.  2,  Ch.  6.  Sect.  1.  and  Ch.  8.  Sect.  25.  Puffendorjf. 
Droit  de  la  Nature  et  Des  Gens,  Liv.  4.  Ch.  9.  &  8. 
PothUr.  Traiti  de  la  Propriety  No.. 245,— though,  from 
the  aythority  of  tlfe  civil  law,  it  has  been  incorporated  into  the 
jurisprudence  of  all  the  nations  of  modern  Europe.  The  Code 
Napoleon  provides,  that  property  in  immovables  shall  be  trans- 
ferred by  the  effect  of  obligation  alone,  without  delivery,  a  prin- 
ciple which,  says  Toullier,  is  peculiar  to  the  Code,  and  distin- 
guishes the  legislation  of  France  from  that  of  the  other  nations 
of  Europe.  Droit  Civile  Francaise,  torn.  4.  No.  54  et  mi- 
vants.  and  torn.  6,  No.  202. 

Puflendorff  thinks  that  the  principle,  which  places  the  risk 
of  the  thing  on  the  purchaser  before  the  delivery  and  before 
the  ownership  is  changed,  can  be  reconciled  with  the  prin- 
ciples of  natural  equity  only  by  a  distinction.  If  the  delivery 
is  delayed  from  the  circumstance  that  the  thing  sold  must 
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be  transported  to  a  certain  place  before  H  k  dettvered,- 
that  the  delay  in.  tbe  delivery  10  owing  to  the  vendor,  in  these 
cases  the  loss  ought  to  fall  on  him.  But  if  the  delay  is 
,  occasioned  by  tbe  neglect  of  the  purchaser  in  taking  possession, 
the  loss  should  be  borne  by  the  purchaser.  Droit  de  la  Na- 
ture et  dee  Gens.  Liv.  5.  Ch.  6.  Sect.  3.  Barbeyrac,  in  his 
notes  on  the  chapter  referred  to,  says  that  he  can  see  no  way 
in  which  the  principle  can  be  satisfactorily  reconciled  with  the 
other  principles  of  the  law,  that  the  loss  of  the  thing  falls  on 
the  owner.  The  jurisconsults,  he  says,  would  have  avoided 
this  embarrassing  difficulty,  and  would  have  preserved  har- 
mony in  their  principles,  if  they  had  not' so  pertinaciously 
adhered  to  the  false  idea,  that  property  can  only  be  transferred 
by  delivery.  Cujas,  and  some  who  have  been  influenced  by 
the  authority  V>f  his  great  name,  even  contend  that  in  tbe 
Roman  law  the  risk  of  accidents  happening  after  the  sale  and 
before  the  delivery,  are  with  tfie  vendor,  and  they  quote  laws 
12. 13.  and  14.  of  tbe  Digest.  L.  13.  Tit.  6.  De  periculo  et 
commotio  rei  venditm,  in  support  of  their  opinion.  Pothier 
Vente,  No.  308.  Barbeyratfs  notes,  5.  #•  6.  in  Puffend. 
ubi  supra.  But  though  in  the  particular  cases  mentioned  in 
these  laws,  the  loss  occasioned  by  accidents  not  imputable  to 
either  party  were  thrown  on  the  vendor,  t&ey  must  be  con- 
sidered as  exceptions  to  the  general  rule.  The  two  principles, 
first,  that  after  the  contract  of  sale  is  perfected,  the  vendor 
remains  the  proprietor  of  the  thing  until  the  delivery,  and 
secondly,  that  after  the  sale  it  is  at  the  risk  of  the  purchaser, 
are  firmly  established  in  the  Roman  law.  Whether  they  are 
reconcileable  with  the  principles  of  natural  law  and  with  the 
nature  of  the  contract,  is  another  question. 

The  true  principle  on  which  the  decision  is  vindicated, 
which  places  tbe  thing  at  the  risk  of  tbe  purchaser  during 
the  period  intervening  between  the  sale  and  the  delivery,  is 
this ;  that  the  debtor  of  a  specific  and  determinate  thing  is 
discharged  from  the  obligation  of  buying  it  by  its  destruction. 
By  the  contract  of  sale,  as  has  been  observed,  the  vendor  be- 
comes the  debtor,  and  is  bound  to  buy  the  specific  thing  sokL 

2* 


Digitized 


by  Google 


266  Contract  of  SWr  [April, 

When  it  has  ceased  to  exist,  there  ceases  to  be  any  thing  which 
can  be  the  object  of  the  obligation.  The  debtor  cannot  be 
bound  to  pay  or  deliver  that,  wbkh  has  no  existence.  The 
extinction  of  the  thing,  therefore,  necessarily  involves  the  ex- 
tinction of  the  obligation.  This  is  a  case  in  which  the  rule 
applies,  that  an  obligation  is  extinguished  when  things  have 
come  to  that  state,  in  which  they  could  not  hare  a  beginning. 
Placeat  extmgui  obligationem,  si  in  sum  casum  incident, 
a  quo  incipere  nan  potest    Dig.  46. 1. 140.  2. 

But  it  does  not  extinguish  the  contract  That  is  distinct 
from  the  obligations  which  flow  from  H.  From  the  contract 
arise  two  rights  and  two  obligations.  When  it  is  coneunv 
mated,  the  vendor's  right  to  the  price  and  the  purchaser's  right 
to  the  thing  sold,  are  both  perfect  and  complete ;  and  so  are 
the  vendor's  obligation  to  deliver  the  thingand  the  purchaser's 
obligation  to  pay  the  price.  The  event  which  destroys  the 
thing  that  was  the  object  of  the  vendor's  obligation,  necessarily 
annihilates  the  obligation  itself  by  rendering  it  impossible; 
and  the  performance  of  the  obligation  having  become  impos- 
sible by  an  event  which  is  not  imputable  to  him,  he  is  not  in 
fault  in  failing  to  fulfil  it.  No  one  is  compelled  to  that  which 
is  impossible.  Lex  neminetn  cogit  ad  impossibilia.  And  no 
one  can  be  responsible  in  damages  for  not  fulfiling  an  obliga- 
tion, when  the  non-performance  of  it  cannot  be  imputed  to 
bim  as  a  fault.  On  these  two  principles  the  vendor  is  dis- 
charged. 

The  extinction  of  the  thing,  to  which  the  purchaser  has 
annexed  a  right,  does  not  discharge  him  from  the  obligation 
of  paying  the  price.  Inst  L.  3.  24.  3.  The  vendor's  right 
to  this  is  as  perfect  as  the  purchaser's  was  to  the  thing,  and 
like  it,  is  derived  directly  from  the  contract ;  and  this  is  not 
annulled  by  the  extinction  of  that,  which  was  its  object.  A 
contract  once  perfect  is  not  annihilated  because  things  have 
come  to  that  state,  in  ^vhich  it  could  not  have  a  beginning. 
This  is  in  conformity  with  another  principle  of  law  which  is 
in  apparent  conflict  with  that  just  mentioned.  Non  est  novum, 
*tt  qua  semel  utUiter  constituta  sunt,  durent,  licet  tile 
casus  extiterit  a  quoinitium  caper e  non  potuerunt.    Dig. 
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5a  17.  85.1  Thb  principle  of  law,  says  Touliier,  is  founded 
on  a  maxim  of  immutable  truth,  viz.  thai  the  present  canoe* 
have  a  retroactive  effect  on  the.  past,  and  cause  that  not  to 
have  been,  which  has  had  an  actual  existence.  Broil  Civil*, 
Vol.  7.  No.  447.  Things,  then  being  brought  to  that  state, 
that  the  contract  could  not  now  have  a  beginning,  from  the 
want  of  a  thing  to.  be  the  object  of  the  sale,  does  not  prevent 
it  from  having  been  good  and  valid  at  the  time  when  it  was 
made,  and  when  this  objection  did  not  exist  As  it  was 
then  good,  the  rights  acquired  under  it,  as  well  as  the  corres- 
ponding obligations,  were  perfect,  as  soon  as  it  was  consum- 
mated. The  event  which  discharges  the  vendor  from  the 
obligation  of  delivery  by  rendering  it  impossible,  does  not  also 
discharge  the  purchaser  from  paying  the  price,  who  can  aUege 
no  such  excuse.  The  same  principle  applies  in  an  exchange. 
If  I  agree  with  you  to  exchange  a  picture  in  my  possession  for  a 
statue,  which,  you  have,  the  contract  is  perfect  by  our  mutual 
consent.  I  have  acquired  a  right  to  the  statue  and  you  to 
the  picture.  If  then,  before  the  delivery,  the  picture  is  destroyed 
by  an  accident  not  imputable  to  me,  that  is,  for  which  I  am 
not  responsible,  I  am  freed  from  the  obligation  of  delivering 
it,  because  it  has  become  impossible,  but  I  do  not  lose  my 
right  to  the  picture. 

The  Roman  jurisconsults  would  have  avoided  this  embar- 
rassing conflict  of  principles  if  they  had  adopted  the  rational 
doctrine  that  the  property  was  transferred  by  the  contract ; 
a  principle  which  follows  as  a  direct  consequence  of  the  fact 
that  the  proprietary  interest  exists  independently  and  separate 
from  the  possession.  But  the  distinction  is,  perhaps,  more 
formal  than  substantial  between  the  absolute  property,  and 
the  absolute  and  indefensible  title  to  the  thing  joined  with 
the  right  of  compelling  the  delivery.  And  this  rule  of  law 
is  sometimes  vindicated  oa  this  ground,  that  in  relation  to 

l  Vinnius,  in  hit  Commentary  on  the  Institutes,  L.  2.  TU.  20.  Sett.  14, 
has  explained  these  two  conflicting  principles  of  the  ciril  law.  Hemne- 
cios  in  a  note  on  Vinnius,  says  that  no  one  has  treated  this  subject  more 
accurately,  or  reconciled  these  principles  more  satisfactorily,  than  Gotho- 
fred  in  his  Commentary  on  Law,  25.  de  Regulis  juris.  Vinnius  Comm.  in 
Instit.  Ml.  1.  500.    Pec*.  Pand.  50.  IV.  44.  t»  netis. 
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the  vendor  the  purchaser  is  considered  ae  the  proprietor. 
Pufendorf.    Droit  de  la  Nature.    L.  &  Ch.  6.  Ataf .  3. 

The  principle,  that  the  extinction  of  the  thing  due,  dis- 
chargee the  debtor  from  the  obligation  of  paying  k,  applies  to 
aU  cases  where,  by  any  event  after  the  sale,  not  imputable  to 
him,  the  delivery  has  become  impossible.  If  it  be  therefore 
excluded  from  commerce,  that  is,  be  rendered  incapable  of 
being  held  as  private  property  by  being  devoted  to  sacred  or 
public  uses,  as,  if  the  land  is  taken  for  a  public  road,  or  a  slave 
be  manumitted,  the  debtor  is  discharged.  Dig.  45.  1.  51.— 
Dig.  46.  3.  92.  Pokier  Des  Obligations,  No.  650.  And 
if  the  thing  is  lost  without  the  vendor's  fault,  so  that  it  cannot 
be  found,  his  obligation  is  discharged,  or  at  least  suspended, 
until  it  w  found.    Pothier  Des  Obligations,  No.  656. 

But  the  vendor  is  excused  from*  the  delivery  only,  when 
that  which  is  sold  is  a  specific  and  determinate  thing.  If, 
therefore,  there  is  a  sale  of  a  quantity  of  merchandise  of  a 
particular  kind,  utiless  the  specific  articles  are  identified  by  the 
contract,  the  vendor  will  not  be  excused  from  delivering  them, 
because  the  articles,  with  which  he  intended  to  fulfil  his  obli- 
gation, and  which  might  have  been  in  the  contemplation  of 
the  parties  at  the  time  of  the  contract,  happen  to  be  lost  or 
destroyed.  This  constitutes  what  the  civilians  call  obligatio 
generis  ;  and  genus  nunquam  peril.  There  can  be  no  loss 
or  destruction  of  an  indeterminate  thing.  Toullier  Droit 
Civile,  Vol.  7.  No.  442.— Code,  4.  2. 11. 

A  sale  may  be  made  of  a  quantity  of  merchandise,  which 
is  indeterminate  itself,  but  may  be  a  part  of  a  larger  quantity 
which  is  determinate.  As,  if  I  sell  50  barrels  of  flour,  consti- 
tuting part  of  160  barrels,  in  a  particular  store-house.  In  this 
case,  though  the  particular  casks  among  the  150  are  indeter- 
minate, yet  the  whole  quantity  from  which  they  are  to  be 
taken  is  certain.  If  the  whole  is  destroyed,  the  vendor  is 
discharged  from  the  obligation.  But  if  a  part  oply  is  destroyed, 
as  one  hundred  of  the  barrels,  the  obligation  subsists  and! 
becomes  determinate  in  the  fifty  which  remain.  Pothier  des 
Obligations,  No.  659. 

In  such  a  case,  the  principal  difficulty  is  in  determining, 
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from  ike  terms  of  the  contract,  whether  it  was  the  intention 
of  the  parties,  that  it  should  be  restricted  to  a  part  of  the 
particular  merchandise  named,  or  whether  this  is  named 
merely  to  indicate  that,  from  which  it  is  proposed  to  be  taken. 
In  the  first  case  the  terms,  in  the  language  of  the  civilians, 
are  said  to  be  limitations,  and  the  destruction  of  the  whole 
mass  extinguishes  the  obligation.  In  the  second,  they  are 
said  to  be  demonstrative,  and  to  indicate  only  unde  eelvatur, 
and  the  destruction  of  the  whole  quantity  leaves  the  obliga- 
tion of  the  vendor  in  full  force.  Pothier  says,  if  a  person  owes 
me  one  pipe  of  the  wine  that  ie  in  my  cellar,  of  which 
there  are  a  number  of  pipes,  the  obligation  subsists  as  long 
as  there  is  any  one  remaining.  But  if  they,  are  all  destroy- 
ed* the  obligation  is  extinguished.  Here  the  expression  is 
limitative,  and  confines  the  obligation  to  the  particular  wine 
mentioned.  But  if  the  language  is,  that  he  owes  me  a  cask 
erf  wine  to  be  taken  from  those  in  his  cellar,  the  terms  are 
demonstrative.  The  words  to  be  taken  do  not  restrict  the 
obligation  to  the  particular  wine  mentioned ;  they  do  not 
qualify  the  debt,  or  affect  the  nature  of  the  obligation,  but  re- 
late merely  to  its  execution,  or  the  manner  in  which  it  is  to 
be  discharged.  If,  therefore,  the  whole  wine  in  the  cellar  is 
destroyed,  the  debt  or  obligation  subsists,  and  the  mode  in 
which  it  was  intended  to  be  discharged  having  become  im- 
possible, the  debt  is  not  thereby  extinguished,  but  must  be 
paid  in  some  other  mode.  If,  says  Toullier,  the  language 
admits  of  a  doubt,  whether  it  was  intended  to  be  limitative 
or  demonstrative,  the  decision  ought  to  be  that  it  is  demon- 
strative, indicating  unde  solvatur.  Pothier  dee  Obligations, 
No.  659.    ToulL  Droit  Civile,  vol.  7,  No.  445. 

If  I  sell  you  one  of  two  things,  without  determining  at  the 
time  of  the  sale  which,  this  creates  an  alternative  obligation. 
As,  if  I  have  two  horses  and  I  sell  you  one,  leaving  it  unde- 
cided by  the  contract  which  horse  you  shall  have.  In  that  case 
the.  vendor  has  the  right  of  making  the  election ;  and  if  be 
dies  before  having  made  it,  the  right  devolves  on  his  heirs; 
for  one  is  always  presumed  to  stipulate  for  his  heirs.  Si  itar 
dietrahatur,  ilia  aut  ilia  res7  utram  eliget  venditor,  hoc 
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erit  empta.  Dig.18.1.96.    Toullier,  vol.  6>  No.  691. 

if  ooe  of  tbe  things  sold  perishes,  or  is  lost,  the  obligation 

becomes  fixed  in  the  other.    Dig.  18. 1.  34. 6. 

The  doctrine  of  Pothier  is,  that  in  an  alternative  obligation, 
both  things  are  doe ;  the  obligation  subsists  at  the  same  time 
in  both,  though  it  is  satisfied  by  the  payment  of  one.  If  one 
is  lost,  it  becomes  restricted  to  the  other.  Traiti  des  Obliga- 
tions, No.  246  et  suivants.  But  tbe  true  doctrine,  according 
to  Toullier,  is,  that  while  both  things  exist,  and  before  (he 
debtor  has  made  his  election,  the  obligation  is  indeterminate, 
and  as  they  are  due  in  the  alternative,  one  or  the  other,  not 
one  and  the  other,  the  obligation  by  the  destruction  of  one 
becomes  determinate  in  that  which  remains.  A  thing 'due 
may  be  determinate  as  to  the  species,  and  indeterminate  as 
to  tbe  individual ;  and  by  a  stronger  reason  a  thing  may  be 
due  indeterminately  as  to  the  individual  among  many  that 
are  determinate.  But  in  such  an  alternative  obligation,  if 
both  perish  or  are  destroyed  without  the  fault  of  tbe  vendor, 
his  obligation  is  extinguished.  Si  emptio  ita  facta  fuerit, 
est  mihi  emptus  Stichus  aut  Pamphilus,  in  potestate  est 
venditors,  quern  velit  dare,  sicut  in  stipulationibus  ;  sod 
uno  mortuo,  qui  super  est,  dandus  est ;  et  ideoprwris  perir 
eulum  ad  venditorem,  posterioris  ad  emptorem  respiciL 
Dig.  18. 1.  34. 6. 

The  right  of  the  debtor  to  the  election  in  an  alternative 
obligation,  unless  the  choice  is  given  to  the  creditor  by  the 
terms  of  the  agreement,  results  from  a  general  rule  in  the  in- 
terpretation of  contracts.  When  the  language  is  ambiguous, 
k  is  to  be  interpreted  in  favor  of  the  debtor  or  promisor,  that 
is,  in  favor  of  discharging  the  obligation.  In  stipulatiombm 
cwn  quceritur  quid  actum  sit,  verba  contra  stipulator  em  inter* 
pretanda  sunt.  Dig.  45.  1.  38. 18.  Dig.  34.  5.  27.  What- 
ever is  intended  to  increase  the  obligation,  and  render  it  more 
onerous  to  the  promisor,  must  be  clearly1  expressed,  or  no 
effect  will  be  given  to  the  words.  Qtridquid  astringeneUe  ob- 
ligations est,  id  nisi,  pcdan  verbis  eaprimitur,  omissum  inteK- 
gendum  est,  acfere  secundum  promissorem  interpretamur,  quia 
stipulator!  Kbervmfmt  verba  late  concipert.  Dig.  45,  1.  99. 
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But  fecia  or  coodkioos  annexed  to  a  sale  are  interpreted  mo* 
atnmgly  against  the  vendor.  Condition*  are  added  for  bk 
benefit,  and  are  onerous  to  the  purchaser.  This  is,  there- 
fore, ooly  another  application  of  the  same  rule.  Veteriim 
float  pectuiontm  obscuram  eel  ambiguam  venditori,  et  ei  ft* 
locality  nocere;  in  quorum  fuk  potest stte  legem  apertjme  eometri 
bere.  Dig.  2.  14.  39 ;  Dig.  18.  1.  21 ;  Dig.  60.  17.  178. 
The  terms  by  which  the  obligation  is  expressed  are  presumed 
to  be  those  of  the  creditor,  and  the  kngaage  of  the  feet  or 
condition  is  supposed  to  be  that  of  the  debtor  for  whose  benefit  it 
is  annexed  to  the  contract.  This  agrees  with  the  form  of  the 
stipulation.  The  words  in  which  it  is  expressed  come  from 
the  stipulator,  and  are  responded  to  by  the  promisor ;  as  Dm- 
bisne  mihi  sex  auros.  The  promisor  answers  Dabo.  la  an 
alternative  promise  it  will  be  Debume  miki  sex  aurioe  vd  de- 
tern  miiuu;  and  the  answer  is  Dabo.  It  is  at  the  election  of 
the  promisor,  whether  to  give  sex  aurios  or  decern  imam.  The 
contract  is  expressed  in  the  words  of  the  creditor,  and  it  is 
1m  feult  if  they  have  any  ambiguity  in  them.  But  when 
facts  or  conditions  are  annexed  to  the  sale,  they  are  added  by 
the  vendor ;  and  when  the  language  is  ambiguous,  the  inter- 
pretation is  against  him.1 

-  When  the  thing  sold  is  not  wholly  destroyed,  the  obligation 
of  delivery  continues  as  to  that  which  remains*  Thus,  if  a 
flock  of  sheep  is  sold,  per  aversionem,  as  a  single  and  entire 

1  The  words  stipulator  and  to  stipulate  are  often  used  in  Engfiih  in  4 
•ease,  precisely  opposite  to  that  which  they  have  in  the  chril  law,  aa  sy- 
nonymous with  promiaor  and  to  promise.  The  stipulator  is  the  promi- 
see, and  to  stipulate  is  to  receive  or  exact  a  promise.  Stipulator  dicUur 
qui  interrogate  promissor  qui  spondet.  Unde  stipulator  et  promutor  oppo* 
mmtur.  Brissmimc  do  Verberum  8ign$c*tioiu.* 

*  Chancellor  Kent,  in  hit  Commentaries,  (vol.  ft,  p.  567, 9d  edit)  has  misapprehended  As 
row  of  the  civil  law  above  examined.  After  stating  the  rale  of  the  eommon  law,  eerea 
amiigua  fortius  occipunUur  contra  preferenten,  he  adds,  that  the  Roman  law  went  upon  a 
directly  opposite  maxim,  and  quotes  from  the  Digest,  the  words  secundum  trtewtterem  in- 
Urprrtamvr,  in  confirmation  of  this  view.  It  will  be  clear  to  every  reader  of  the  pretest 
article,  that  the  rale  of  the  civil  law  is  precisely  the  same  with  that  at  common  law,  ex- 
ateesod,  indeed,  in  different  mngaage.  The  role  eerta  fortiu*  —ntra  tt^tvltiertm,  which 
belongs  to  the  civil  law,  is  correlative  of  that  cited  by  Chancellor  Kent,  tscimdtsi  sremiass- 
rem  intetyretamur.  The  itipulator,  in  a  Roman  contract,  is  the  same  with  the  perry 
•re/mat  in  the  maxim  of  the  common  law^-JBt*.  J«r. 
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flock,  and  all  the  individual  sheep  should  perish  bat  one,  by  «& 
even!  for  which  the  vendor  was  not  responsible,  he  wooli 
still  be  bound  for  the  delivery  of  that  which  survived.  One 
dees  not  constitute  a  flock,  that  is  destroyed  by  the  aeckknt 
which  destroyed  all  the  individuals  of  which  it  was  com 
posed  but  one.  But  the  obligation  of  safe  custody  and  de- 
livery applies  to  every  part  of  the  thing  sold.  Pothier  des 
ObUgaHones,  No.  669. 

There  is  supposed  to  be  more  difficulty  where  the  extinc- 
tion of  the  thing  is  total,  so  that  what  remains  cannot  ba  re- 
garded as  part  of  the  thing  sold.  Suppose  it  be  an  ani- 
mal, as  an  ox ;  if  the  ox  perished  without  the  fault  of  the 
vendor,  would  he  be  bound  to  deliver  the  skin  and  carcass? 
Or  suppose  it  be  a  sjiip  which  is  destroyed,  and  the  materials 
of  which  it  is  composed  separated,  so  that  the  ship  no  longer 
exists,  is  the  vendor  bound  to  deliver  these  materials  ?  Both 
these  cases  are  supposed  to  be  decided  in  the  negative.  Mor- 
tuo  bote  qui  legatus  est,  neque  cerium,  neque  caro  debetUr. 
Dig.  31. 1.49.  Nave  autem  Ugata  dissoluta,  neque  mate- 
ria neque  navis  debetur.  Dig.  32.  1.  22.  2. 

These  laws  both  treat  of  legacies,  but  the  reason  which 
would  justify  the  decision  in  a  legacy  would  apply  with  the 
same  force  in  a  sale.  In  both  cases  a  specific  thing  is  due, 
and  the  only  distinction  is,  that,  in  that  of  a  legacy,  the  credi- 
tor claims  by  a  lucrative,  and  in  that  of  a  sale,  by  an  on- 
erous title.  But  this  cannot  be  a  reason  in  favor  of  the  debtor. 
>  The  ground  on  which  the  decision  is  vindicated  is,  that  the 
specific  thing,  which  was  the  object  of  the  contract,  is  extin- 
guished. It  was  the  living  animal  that  was  sold,  and  the 
ox,  in  his  specific  character  as  a  living  animal,  has  ceased  to 
$xist  The  skin  and  the  carcass  which  remain,  are  new 
species,  and  not  parts  of  that  which  was  sold  ;  that  is,  of  the 
living  animal.  This  defence  is  manifestly  but  a  mere  meta- 
physical subtlety,  and  Pothier  rejects  the  decision  as  repug- 
nant to  justice  and  to  other  well  established  principles  of  the 
law.    Des  Obligations,  No.  669. 

It  is  only  where  the  thing  is  destroyed  by  some  event  not 
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inyraM*  to  the  vendor,  ihai  be  b  excused  from  the  deliv- 
ery. If  the  loss  it  occasioned  by  his  fruit,  or  by  the  fruit 
*£  aoy  person  for  whose  acts  he  is  responsible,  he  is  net  dis- 
charged from  the  obligation,  although  the  delivery  has  be- 
come impossible.  But  the  right  of  the  purchaser  in  this  case 
is  converted  into  a  right  of  damages. 

Nor  will  he  be  excused  where  the  loss  happens  after  he  is 
in  delay  in  delivering  it.  <Si  post  moram  promissoris  homo 
Jkesistrit  temetur  mkihminus  proinde  ac  si  homo  viveret. 
Dig.  45. 1. 82.  If,  however,  the  vendor,  before  the  loss  of  the 
tiring,  had  purged  the  delay  by  offering  to  deliver  k,  and  the 
purchaser  bad  neglected  to  take  it  away,  the  vendor  will  be  ex- 
cused, and,  the  loss  wiU  faU  on  the  purchaser.  Dig.  45. 1. 91. 
3*  Sticki  promissory  post  moram  of  trends  purgat  moram 
Dig.  45. 1. 73. 2.  And  if  the  loss  would  equally  have  hap- 
I  if  the  thing  had  been  delivered  at  the  time  when  it 
demanded,  the  vendor  will  be  discharged.  Dig.  16.  3. 
14. 1 ;  Dig.  6. 1. 15. 3 ;  Dig.  10.4. 12.  4.  The  effect  of  de- 
lay is  to  perpetuate  the  obligation  with  reaped  to  the  damages 
after  the  extinction  of  the  thing ;  and  if  it  would  equally  have 
ftoriahed  in  the  hands  of  the  purchaser,  be  cannot  be  said  to 
have  suffered  damage. '  If,  however,  the  purchaser  might 
have  sold  it,  and  realised  the  price,  this  forms  an  exception  to 
the  principle  here  stated.  In  that  case,  the  purchaser  may 
truly  be  said  to  have  suffered  damage,  and  the  loss  falls  on 
the  vendor,  Dig.  30. 1. 47. 6.  And  it  will  easily  be  presumed 
that  the  purchaser  would  have  sold  the  thing  if  he  was  a 
dealer  in  articles  of  that  kind.  Pothier  des  Obligations,  No. 
664.   De  Vente,  No.  68. 

When  the  vendor  seeks  to  excuse  himself  from  the  deliv- 
ery by  the  foes  of  the  thing,  the  burthen  of  the  proof  of  the 
loss,  and  that  it  was  occasioned  by  an  event  for  which  be  is 
not  responsible,  lies  on  hinv  It  must  be  shown  by  an  ex- 
ception, and  in  cxceptionibus  diceftd%tm  est  reum  partibus 
**toris  fungi  oportere,  et  ipsum  exeeptionsm  probare  do- 
lors.  Dig. ,22.3.19. 

▼01..  XIII. — NO.  XXVI,  3 
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AUT.  n.-RIGHT  OF  REMOVAL  OK  THS  BMAkWG  OUT  ofr 

WAR. 

A  Ae  breaking  out  of  a  War,  has  a  Citizen  a  right  to 
remove  from  an  enemy* t  country  urith  his  property  ? 

This  question  naturally  divided  itself  into  two ; 

The  first,  whether  a  belligerent  sovereign  is  brand  to  per- 
mit the  subjects  of  his  enemy,  at  the  breaking  out  of  a  war, 
to  remove  to  their  own  country  with  their  property  ? 

The  second,  whether  a  belligerent  sovereign  has  a  right  to 
prevent  his  own  subjects  from  so  removing,  by  inflictttg 
punishments  on  their  persons,  or  confiscating  their  property  so 
brought  by  them  from  the  enemy's  country. 

I.  The  first  question  belongs  properly  and  exclusively  to  the 
law  of  nations,  and  all  the  modern  writers  on  this  branch  ef 
jurisprudence  decide  it  in  the  affirmative.  (The  sovereign 
declaring  war/  says  Vattel,  '  can  neither  detain  those  object* 
of  the  enemy  who  are  within  his  dominions  at  the  time  of 
the  declaration,  nor  their  effects.  They  came  into  fall 
country  under  the  safeguard  of  the  public  feith.  By  permit- 
ing  them  to  enter  his  territories  and  continue  there,  he  tacitly 
promised  them  liberty  and  security  for  their  return.  He  is 
therefore  to  allow  them  a  reasonable  time  for  withdrawing.' 
Law  of  Nations,  Book  3.  C.  4.  §  63.— Burlemaqui,  (Fait*. 
C.  6.  *  6.)  Emerigon,  (Vol.  1.  P.  667.)  and  other  writers, 
maintain  the  same  doctrine,  and  in  most  of  the  modern  com- 
mercial treaties,  nations  have  agreed  with  each  other  on  what 
should  be  a  reasonable  time  for  their  respective  subjects  to 
remove  with  their  effects  in  case  of  war,  which  shows  that 
the  principle  of  this  doctrine  is  generally  recognized  and  ad- 
mitted. The  United  States  are  parties  to  not  less  than  eleven 
such  treaties,  in  which  different  periods  of  time  are  stipulated* 
one  year  being  the  maximum  and  six  months  the  minimum 
allowed.  In  the  treaties  with  Great  Britain,  Spain  and  Tunis, 
one  year  is  the  term  stipulated ;  with  Prussia,  nine  months ; 
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,  wjfh  Franpe,  Holland  and  Sweden,  six  months.    In  several 

of  those  treaties  it  is  expressly  said  that  the  respective  subjects 

f  f  hall  be  allowed  to  remove,  with  their  merchandises,  by  others 

the  words  effects  or  movables  are  only  used,  but  there  can  te 

„  ao  doubt  that  merchandises  are  included  in  these  general 

expressions.  • 

See  Treaty  of  Amity  and  Commerce  between  the  United 
States  and  France,  of  1778.  Art.  20.  1  Duane's  Laws 
U.S.  88.. 

Treaty  with  the  Netherlands,  1782.  Art  12  and  18.  Ibid* 
p.  161.    The  12th  Article  allows  six  months  for  removing 
jthe  goods  in  enemy's  ships,  and  nine  months  in  other  vessels. 
,  Convention  with  France,  1800,  Art  a  Ibid.  p.  119* 
Treaty  with  Sweden,  1780,  Art  22.  Ibid.  p.  190. 
Treaty  with  Great  Britain,  1794.  Art.  26.  Ibid,  p.  220. 
Treaty  with  Prussia,  178&  Art  23.  Ibid.  p.  240. 
Ibid,  1799.  Art  23.  Ibid  p.  268. 
Treaty  with  Spain,  1795,  Art  13.  Ibid.  p.  270. 
Treaty  with  Morocco,  1793,  Art  24.  Ibid.  p.  283.   In  this 
„  .treaty  no  fixed  time  is  stipulated.    A  reasonable  time  is^of 
^ouree,  understood. 

Treaty  with  Tripoli,  1805*  Art  15,  Ibid.  p.  294. 
Treaty  with  Tunis,  1799.  Art.  23.  Ibid.  pt  301. 
II,  The  second  question  belongs  more  properly  to  munir 
:  cipal  law,  for  the  law  of  nations  does  not  interfere  between 
a .  a  sovereign  and  his  subjects.  The  usage  of  nations,  how- 
%  ,ever,  is  generally  the  rule,  where  no  other  has  been  estab- 
lished. 

To  decide  this  question  in  the  affirmative  is  revolting  to 

human  nature.     That  the  father  should  plunder  his  son, 

when  he  is  coming  home  from  an  enemy's  country  to  throw 

f  ,  Jumself  into  his  arms,  is  a  doctrine  as  absurd  as  it  is  wicked 

and  unnatural.    That  it  is  unnatural,  is  self  evident ;  that  it 

■j  is  absurd,  is  easy  to  be  demonstrated.   .  For  what  purpose,  in- 

(ydeedt  should  sovereigns  stipulate  with  those  who  may  become 

,  .their  enemies,  that  their  subjects  shall  be  allowed,  in  case,  of 

.  war,  to  return  home  with  their  property,  if  they  were  deter- 
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mined  to  seise  and  confiscate  that  property,  either  oo  tbe  way 
(on  tbo  high  Mas),  or  in  port  after  its  safe  arrival  ?  Would 
not  the  State,  thus  acting,  lay  an  unworthy  snare  before  km 
own  citizens,  and  be  more  cruel  to  them  than  tbe  enemy, 
frog)  whose  bands  it  indirectly  advises  them  to  escape  ?  Great 
Britain  herself  has  never  dared  to  maintain  such  a  doc~~ 
thougb  her  jealousy  of  foreign  trade  has  induced  her  toi 
so  many  distinctions,  that  a  British  subject  finds  it  very  < 
cult,  in  case  of  war,  to  bring  his  property  home.  SoU  Iter 
decisions  admit  that  it  may  be  brought  directly  from  4be 
enemy's  country,  though  she  discourages  as  much  as  die  can 
circuitous  voyages,  lest  they  should  be  used  as  a  dealt  %o 
cover  a  trade  with  the  enemy.  This  is  the  result  of  the 
numerous  adjudications  collected  together  and  cited  by  Dr. 
Nichoil  in  the  case  of  Potts  v.  Bell ,  8  Durnf.  and  E.  564— 
661.  Among  those  decisions,  the  case  of  the  St.  Louis,  abas 
El  Alessandro,  alias  the  New  Orleans  case,  p.  567,  deserves 
particular  notice,  and  is  in  point  In  the  year  1779,  Florid* 
still  belonged  to  Great  Britain,  but  she  was  not  in  a  situation 
to  protect  effectutdly  that  dominion,  which  was  open  to  ths 
incursions  of  the  Spaniards  and  Americans,  and  was  finally 
taken  by  them.  A  British  subject  of  Florida  had  been,  an 
consequence  of  that  state  of  things,  obliged  to  take  shelter  In 
New  Orleans,  where  the  Governor  had  given  him  permission 
to  remain.  He  wished  to  send  his  property  home  to  England ; 
he  sent  a  part  of  it  circuitously  by  way  of  Bordeaux  (an 
enemy's  port)  and  another  part  directly  from  New  Orleans  to 
(  London.  The  two  shipments  were  libelled  in  the  Admiralty, 
the  first  was  condemned,  and  the  latter  acquitted.  By  tins 
acquittal,  the  English  Court  of  Admiralty  evidently  sanctioned 
the  principle  at  present  contended  for. 

It  is  admitted,  that  trading  with  enemies  in  time  of  war, 
is  prohibited  by  the  general  usage  of  nations.  It  is  admitted, 
also,  that  it  is  easy  for  a  belligerent  subject,  under  color  of 
sending  or  bringing  his  property  borne,  to  carry  on  that  pro- 
hibited commerce.  What  is  then  to  be  done  ?  It  seems 
clear  that  the  principle  still  remains  the  same  and  cannot  be 
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.,,  rf*kc%  and  that  the  f  «♦  oiiimo  must  determine  whether  aft 

u  fospprtation  pf  goods  from  an  enemy's  country,  in  a  case  of 

.  ihp  description,  be  lawful  or  fraudulent    In  the  course  of 

vthe  duty  which  the  law  imposes  on  Courts  of  Justice,  then 

4  willf  of  course,  frequently  occur  difficult  questions  of  feet  to 

a    be uuravelled ;  but  it  is  their  business  to  do  this  to  the  best 'of 

n  .their  judgment ;  and  it  will  not  do  to  condemn  property  ia 

jr  the  lump,  because  possibly  there  m»y  be  fraud  in  the  case. 

<,  The  law  of  Admiralty  is  severe  enough  in  all  conscience;  it 

puts  the  proof  of  every  thing  upon  the  claimant,  therefore 

be  should  always  have  a  chance  of  showing  the  purity  of 

.  Jus  intentions* 

.,  When  the  citizen,  returning  home  himself,  accompanies  his 

t  ( property  in  the  same  ship  that  brings  it,  there  is  less  difficulty 

.    thai*  when  he  sends  it  by  other  ships,  or  when,  being  at 

home  himself,  he  sends  for  it  to  the  belligerent  country.    In 

t  tfye  latter  case,  it  is  customary  for  the  government  to  which 

he  belongs  to  give  him  a  special  license,  on  a  fair  and  full 

representation  of  the  circumstances.    Our  legislature  have  not 

,  yet  provided  in  this  manner  for  such  cases ;  but  it  is  to  be 

^  hoped  that  they  will  do  il  in  a  future  war,  and  then  the  duty 

of  judges  will  be  easy9  for  they  will  be  authorised  to  condemn 

.,  every  thing  that  comes  without  a  license. 

When  the  property  is  brought  home  by  the  party  himself 
there  may  be,  undoubtedly,  cases  of  fraud  ;  and  the  time  or 
period  after  the  war  within  which  he  returns  home,  will  be  an 
important  consideration.  But  still  there  may  be  many  reasons 
to  have  prevented  him  from  coming  sooner,  and  these  will  ha 
a  subject  of  investigation  for  the  Courts  on  the  question  of 
quo  ammo. 

There  have  been  but  two  cases  decided  in  the  Supremo 
Court  of  the  United  States,  in  which  this  question  has  coma 
before  them,  and  as  yet  they  have  avoided  deciding  upon  it 
I  shall  take  a  brief  review  of  these  two  cases. 

The  first  is  the  case  of  the  Rapid,  Perry,  roaster,  8  Cranch, 
155. — This  was  a  case  in  which  the  citizen,  who  resided  ia 
the  United  States,  had  gone  with  a  vessel  to  the  British  do* 
3* 
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minions  to  fetch  his  property,  which  be  bad  deposited  there. 
The  Court  declared  that  to  be  unlawful,  and  condemned  «h» 
ship  and  goods. — These  goods,  however,  it  is  to  be  observed, 
had  been  purchased  in  violation  of  the  non  intercourse  kw, 
which  existed  before  the  war,  and  thus  the  whole  case  vm 
involved  in  illegality.  It  was*  unfortunate,  on  the  other  hand, 
that  the  President  was  empowered  to  grant  licenses  in  such 
cases ;  but  certainly  the  claimant  had  no  right,  of  his  owa 
authority,  to  send  a  vessel  to  the  Brkt*U  dominions.  He  should 
have  employed  a  neutral  vessel  to  bring  his  property  home* 
The  other  (the  St.  Lawrence,  Webb,  9  Crunch.  12a)  w 
a  case  of  direct  importation  by  the  owner  of  the  |wopeaj 
returning  home,  eleven  months  after  the  declaration  of  war. 
The  Court  declared  that  it  was  too  late.  I  cannot  betievs 
that  the  Court  decided  on  that  single  ground.  For  by  the 
Treaty  of  1794,  between  the  United  States  and  Great  Britain, 
our  Government  bad  virtually  admitted  that  one  twelvemonth 
was  not  an  unreasonable  time.  It  is  evident  that  other  cir- 
cumstances influenced  their  decision.  Further  proof  had  been 
ordered  at  a  former  hearing,  and  none  had  been  produced. 
This  shows  that  there  must  have  been  strong  sospicaoos  ef 
fraud  in  the  case,  which  the  claimant  did  not  clear  op,  as  he 
should  have  done.  The  decision  therefore  cannot  be  found 
fault  with. 

IX 
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ART.  III.-JUR18DICTION  OF  LARCENY  OK  THE  HIGH 
SEAS. 

Tn  UniTio  Statbs  op  Ambbica,      ) 


Job*  Peter  Mobel,  alia*  Joan  Mobbl,  c  • ' 

alias  Prrsa  Measi.  ) 

October  Sessions,  1634. — In  the  Circuit  Court  of  the  Unite* 
States,  Eastern  District  of  Pennsylvania. 

Present-- -Baldwin  and  Hopkinson,  Justices. 

The  CourU  of  the  United  ow*.  i^  **  jurisdiction  of  the  offence  of  pat- 
loining  good*  in  a  foreign  port,  or  within  the/owa*  terrmof*  foreign  coofttrj. 

Where  a  person  purloins  goods  in  a  foreign  port,  and  aJUrwaub  brings  them 
open  the  high  seas,  this  does  not  bring  the  ease  within  the  jamd**»»n«f  the 
Courts  of  the  United  States. 

Meaning  of  the  terms  'high  seas,'  'haven,'  'port,'  •basin,'  'bay,'  'road- 


The  defendant  was  charged  in  four  bills  of  indictment^  at 
follows: — 

1.  For  having,  on  the  26th  of  December  1832,  on  board  of 
the  sloop  Charles  William,  belonging  to  three  citizens  of  the 
United  States,  While  lying  in  Great  Harbor,  in  Long  Island, 
one  of  the  Bahama  Islands,  within  the  jurisdiction  of  the 
King  of  Great  Britain,  carried  away,  with  intent  to  steal,  cer- 
tain goods  of  the  master,  and  receiving  and  buying  them, 
knowing  them  to  be  stolen ;  and  in  other  counts,  charging 
the  offence  on  the  high  seas. 

2.  The  same  as  the  first  bill,  omitting  the  counts  for  buy- 
ing and  receiving  stolen  goods,  and  in  the  second  count,  lay- 
ing the  offence  as  committed  on  the  high  seas. 

The  two  other  bills  varied  the  charge,  by  describing  the 
offence  as  *  taking  of  the  goods  with  intent  to  steal,  and  for 
receiving  and  concealing  them,  knowing  them  to  be  stolen. 

After  the  indictments  were  read,  and  the  prisoner  had 
pleaded,  (not  guilty  and  a  former  acquital)  the  Court  suggest- 
ed a  question  as  to  the  jurisdiction,  growing  out  of  the  Ian* 
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guage  of  the  5th  notion  of  the  act  of  Congress  of  the  3d  nf 
March,  1826,1  with  a  view  to  which  the  indictments  wet* 
warned,  namely ,  that  it  only  embraced  offence*  again*  the 
person,  and  not  each  as  were  charged  in  the  indictments. 

The  testimony  of  the  master  and  boy  of  the  vessel  wen, 
however,  heard,  which  seemed  to  prove  the  feet  of  the  com- 
mission of  the  offences  charged,  and  described  precisely  the 
plate  where  committed,— when  the  Court  desired  the  Coqrjsd 
to  speak  to  the  question  of  jurisdiction. 

Trcmbat,  and  Gilpin  (District  Attorney,)  for  the  United 

O.  M.  Wharton,  Hazlehunt,  arjdJD^P.  JBfe»e*s»,  for  the 

prisoner. 

The  opinion  of  the  Court,  (which  was  delivered  on  the 
98th  of  October,  1834,)  is  so  full  as  to  render  it  unnecessary 
to  detail  the  arguments  of  the  Counsel,  and  the  authorities 
eked  by  them. 

By  the  Court. — The  indictment  charges  in  the  first  count, 
that  the  defendant,  on  the  26th  day  of  December,  A.  D.  at 
the  District  aforesaid,  and  within  the  jurisdiction  of  this  court, 
en  board  of  a  certain  vessel,  to  wit,  a  sloop  called  the  '  Charles 
William/  belonging  to  citizens  of  the  United  States,  while 
lying  in  a  place,  to  wit,  Great  Harbor,  in  Long  Island,  one 
.  of  the  Bahama  Islands,  within  the.  jurisdiction  of  a  certain 
foreign  sovereign,  to  wit,  the  King  of  the  United  Kingdom 
of  Great  Britain  and  Ireland ;  the  said  defendant  being  a  per- 
son, belonging  to  the  company  of  said  vessel,  with  force  and 
arms,  did  then  and  there  feloniously  take  and  carry  away, 
with  an  intent  to  steal  and  purloin,  certain  personal  goods  of 
the  said  Samuel  P.  Watkins,  to  wit,  (enumerating  the  articles 
taken.)  The  second  count  charges  the  offence  to.  b*ve  been 
committed  'on  the  high  seas,  out  of  the  jurisdiction  of  any 
particular  state,  and  within  the  jurisdiction  of  this  court.' 

1  There  is  a  singular  misprint  of  this  section  in  Gordon's  Digest,  p.  729— 
733,  art.  3685.  The  word  or  is  printed  instead  of  on,  and  it  (or)  is  omitted  in 
another  place  in  the  same  fine,  which  creates  confusion  aoutterabfe,  when 
V4nlesapre«ioadjrcorfestedwithapen. 
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he  wife*  for  the  description  or  designation  of  the  place  where 
the  offence  was  committed,  the  counsel  for  the  defendant 
have  excepted  to  the  jurisdiction  of  the  court,  and  the  tether 
progress  of  the  trial  was  suspended  until  the  opinion  of  the 
ctfttrt  could  be  taken  on  this  question  of  jurisdiction.  It  has 
been  fully  argued,  and  will  now  be  decided.  It  depends  upon 
whether  the  place,  at  which  the  fret  was  committed,  is, a 
place  over  which  the  criminal  jurisdiction  of  this  court  ex- 
tends, according  to  the  intent  and  meaning  of  the  acts  of  Con- 
gress, by  which  the  jurisdiction  is  given,  and  by  which  H 
must  be  governed  and  limited. 

By  the  testimony  of  Samuel  P.  Watkins,  the  captain  of 
the  sloop  and  owner  of  the  property  taken,  it  appears  that, 
at  the  time  the  fact  was  committed,  the  sloop  was  lying  at 
anchor  in  a  place  called  the  Great  Harbor  of  Long  Island, 
one  of  the  Bahama  Islands.  He  calledV.it  a  locked  Aaiiei, 
which  he  says  is,  where  a  vessel  cannot  get  to  sea,  being 
land-locked  by  shoals  or  reefs.*— He  describes  it  to  be  an  in- 
dentation in  the  main  land ;  that  from  the  mouth  or  chaps 
of  this  indentation  to  the  bottom  is  about  a  raBe,  that  it  is 
about  half  a  mile  wide  at  the  chops,  and  continues  of  the 
same  width ;  that  the  sloop  was  about  half  a  mile  within 
the  chops,  and  about  midway  between  the  shores,  th<U  is, 
about  one-fourth  of  a  mile  from  the  land  on  each  side ; 
outside  of  this  harbor,  at  the  distance  of  about  two 
there  are  reefs  and  bars,  over  which  the  tide  does  not  1 
and  upon  which  the  sea  or  ocean  breaks ;  that  the 
from  the  harbor  out  is  narrow  and  difficult,  and  that  you  do 
not  get  to  sea  for  about  two  miles.  Such  was  the  position  of 
the  sloop  when  the  defendant  took  possession  of  her,  and  of 
aU  on  board  of  her,  and  committed  the  fact  charged  in  the 
indictment.  Was  it  done  oh  the  high  seas,  within  the  mean- 
ing of  the  act  of  Congress  ?— The  indictment  is  founded  on  the 
16th  section  of  the  act  of  30th  April,  1790.  This  section 
enacts, '  That  if  any  person  within  any  of  the  places  under 
the  sole  and  exclusive  jurisdiction  of  the  United  States,  oi 
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i  upon  the  high  seas,  shall  tab  and  carry  ftwty,  with  ami 
•tosteal  and  purloin,  the  personal  goods  of  another,'  4m.  -,  Tb* 
•taking  and  carrying  away,  in  this  indictment*  is  charged,  io 
have  been  done  oath*  high  teas;  Was  Hit?  was  the  pjepe 
.where  ihe  fact  was  dene  the  high  seas,  in  the  general  sad 
'legal  meaning  of  the  term,  or  as  they  are  used  in  ihe  apt^rf 
Osngress? 

Writers  of  high  authority  on  this  subject  make  a  cleardp- 
ttootion  betweeo  the  main  sea  or  the  high  sea,  and  roads,  i*er- 
fcors,  and  ports,  and  we  shall  see  that  Congress  had  these,  dis- 
,ti*jetioo8  in  view  in  framing  the  act  in  question.  Lord  Hale, 
m  the  4th  chap,  de  Jure  Maris,  says, l  That  part  of  the  sea 
which  lies  not  within  the  body  of  a  country  is  called  the  main 

-  ssa  or  ocean.1  In  the  2d  chapter  of  2d  part,  be  describes,  a 
read  to  be  'an  open  passage  of  the  sea,'  which,  <  though  it 
iter  out  mi  sea,  yet  in  respect  of  the  situation  of  the  land  acjje- 
eeut,  and  the  depth  and  wideness  of  the  place,  is  a  safe  place 

;  for  the  common  riding  or  anchoring  of  ships.—*  A  haven,  is* 
place  of  a  large  receipt  and  safe  riding  of  ships,  so  skoal*  jtpd 

-  secured  by  the  lands  circumjacent,  that  the  vessels  thereby 
-.  ride  and  anchor  safely,  and  are  protected  by  the  adjacent  land 
44  from  dangerous  and  violent  winds.1    f  A  port  is  a  havetv*pd 

•  somewhat  more,'  that  is,  for  arriving  and.  unlading  ships*  £& 

We  see  here  a  clear  and  reasonable  distinction  taken,  ,be- 

-  tween  the  main  sea  or  ocean,  and  such  parts  of  its  watersjts 
may  flow  into  places  so  situate  and  secured  by  the  circufltf*- 
<ent  land,  as  to  aflbrd  a  harbor  or  protection  for  vessels  font 
the  winds,  which  make  the  sea  dangerous.,  The  ope*  see, 
the  high  sea,  the  ocean,  is  that  which  is  the  common  high- 
way of  nations,  the  common  domain  within  the  body  of  po 
country,  and  under  the  particular  right  or  jurisdiction  o£jm> 

'  sovereign,  but  open,  free  and  common  to  all  alike,  as  a  cnsa- 
<nsea  and  equal  right.  Mr.  Webster,  in  his  argument  of  £it- 
>m*n&  case,  says,  there  is  a  distinction  between  thn  nonning 

•  of  the  terms  'nigh  sea'  and  'sea;'  thai  the  h%h  see*  im- 
port the  open,  unenclosed  ocean  without  the/sncat  terr&7mw*& 
he  is  not  contradicted  by  the  opposils  counsel    Cestajualy, 
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and  harbors,  wkidb  Me  within  the  body  of  acoaa*r«v 
net'  pert  of  the-  Mgfcrssas,  according  to  Lord  Halt's  deft* 
This  learned  lawyer  farther  says,,  and  we  thank* 
-With  good  reason,  that  '  the  common  and  obvious 
of  the  expression  "  high  —as,"  is  afao  to  true  legal : 
The  expression  describes  the  open  ocean,  where  the  < 
of  the  winds  and  waves  prevails  without  cheek  or 
Porto  and  harbors,  on  the  contrary,  are  places  of  refuge  im 
Wfeich  protection  and  shelter  are  sought,  within  the  < 
«&d  projections  of  land.9  So  are  the  high  sea 
from  htnem.  This  appears  to  us  to  be  a  just  general  viswv 
without  meaning  to  adopt  the  whole  extent  to  which  tire 
farce  4t  the  expressions  might  carry  us. 

Thofect  of  Congress,  so  far  from  weakening,  gives  a 
ttlttng  confirmation  to  the  definitions  and  distinctions  we 
hfcve  alluded  to;  and  the  decisions  of  the  Supreme  Con* 
ftpon  this  act  entirely  uphold  them.  On  turning  to  the  art. 
if  wiH  be  found,  that  in  describing  the  offences,  over  whaA 
Jurisdiction  is  given  to  the  courts  of  the  United  States,  a  asa- 
ttfrtal  variance  occurs  in  relation  to  the  place  at  which  the 
fs&t  itf  committed,  nor  does  this  appear  to  have  been  the  effest 
etf  accident,  inadvertence,  or  caprice ;  at  least,  no  court  can 
he  justified  in  assuming  that  supposition  as  the  ground  of 
in  opinion.  Thus  it  is  enacted  by  the  8th  section,  that  'if 
any  person  shall  commit  murder  upon  the  high  seas,  or  m 
my  river,  haven,  basin,  or  bay,  out  of  the  jurisdiction  of  any 
particular  state,'  <fcc.  But,  in  providing  in  the  12th  sectioto 
<br  the  punishment  of  manslaughter,  in  describing  the  plate, 
ifce  'high  seas'  only  are  mentioned,  and  the  words  'any 
liver,  haven,'  <fcc.  are  omitted.  So  by  the  8th  section,  neb- 
bing, or  piratically  running  away  with  a  vessel,  is  punishable 
bf  the  courts  of  the  Unked  States,  if  done  on  the  high  sens, 
ot  in  any  river,  haven,  &c. ;  but  in  the  16th  section,  whish 
pvnisbes  the  taking  and  carrying  away  the  personal  goods  ef 
another,  witfi  intent  to  steal  or  purloin  them,  the  places  wfth- 
Hi  whkh  the  offimce  or  fact  must  be  committed,  must  he  <»• 
der  the  sole  and  exclusive  juiMKotkm  of  the  United  Se**, 
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m  mfoa  the  Ugh  ssas,' — not  a  word  it  Mid  about  a  rms, 
haven,  basin,  or  bay,  out  of  the  jurisdiction  of  any  particular 
slate.    It  would  Mem,  then,  that  in  relation  to  these  '  k»- 
dred  crimes,'  murder  and  manslaughter,  robbery  and  larceny, 
Qeagrssshas  thought  proper  to  make  the  sphere  of  jurisfhq- 
isn  in  the  higher  crimes  larger  than  for  the  lesser,  leaving 
the  latter  to  the  courts  of  the  nation  within  whose  jurisdic- 
tion a  crime  was  committed*    The  Chief  Justice,  in  WiUber- 
gmts  case,  says, '  Congress  has  shown  its  attention  to  the  di* 
taction  between  the  "  high  seas  "  and  a  "  river,  haven,  basin, 
*ff'bay,"  and  can  we  disregard  it,  especially  under  the  well- 
known  rule,  that  a  penal  statute  shall  be  construed  strictly. 
If  we  were  to  adopt  the  construction  contended  for  by  the 
District  Attorney,  there  would  be  little  or  no  diflewfcce  be- 
tween the  high  seas  and  a  river,  haven,  basin,  or  bay ;  for  if 
the  ebbing  and  flowing  of  the  tide— a  fresh  or  salt  water,  are  to 
make  the  difference,  it  is  obvious  that  the  high  seas  will  be 
tend  to  extend  many  miles  into  rivers,  many  miles  into  the 
interior  of  the  country,  and  surrounded  on  many  sides  by 
countries.    If  all  salt  water  below  low-water  mark  be  a  part 
of  the  high  seas,  we  shall  find  it  where  a  sloop  cannot  float 
and  the  water  is  never*  ruffled  by  the  wind.     If,'  says  the 
Chief  Justice,  'the  words  be  taken  according  to  the  coronas* 
understanding  of  mankind,  if  they  be  taken  in  their  popular 
and  received  sense,  the  "  high  seas,"  if  not  in  all  instance 
comfmed  to  the  ocean  which  washes  a  coast9  can  never  extend 
to  a  river  about  half  a  mile  wide,  and  in  jhe  interior  of  a 
country.'    He  evidently  favors  the  opinion,  that  the  terms  ore 
confined  to  the  ocean  which  washes  a  coast.    But  is  not  the 
case  of  an  inlet  or  basin,  half  a  mile  wide,  in  the  interior  of 
the  country,  the  same  in  principle  as  a  river  of  the  same  de- 
scription ?    The  position  of  the  water  in  relation  to  the  adjs 
cent  country  and  the  main  sea,— -it  being  within  or  without  a 
county  or  a  local  territorial  jurisdiction,  and  not  a  common 
domain,  an  open  highway  for  all  nations, — fur nishes  the  char- 
acteristics of  the  high  sea,  and  not  the  circumstance  of  the 
place  being  a  river,  or  a  basin—salt  water  or  fresh,  above  or 
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>  Ike  flow  of  the  tide;  I  mean  in  reftrenoe  to  the  < 

:  of  the  oonrt.  As  H  mwt  be  conceded  Out 
lite  aetof  Cbngvsss  makes  a  dear  distinction  between  the 
high  teas,  and  a  river,  haven,  basin,  or  bay,  k  most  fellow 
4hai  a  phw*  which  M{p  under  either  of  chose  deecsiptiona  cat* 
smX*  ia  Ibe  construction  of  the  act,  bo  coislrued  to  bo  the 
hsgh,  sees,  fcr  that  would  be  lo  make  diem  Ibe  same,  and 
Se  ponfcond  what  Congress  intended  to  separate.  Adverting 
then  to  die  place  in  which  the  oflence  in  this  case  was  com*- 
mined,  as  described  by  Capt.  Watkins,  can  we  hesitate  to 
et^that  it  Mb  directly  within  the  description  of  a  haven, 
basin,  or  bay  ;  and  if  so,  it  cannot  be  the  high  sea,  in  the 
meaning  of  the  act  Can  it  be  called  the  open  boean,  the 
high  seas,  according  to  any  of  the  definitions  .er  opinions  we 
have  referred  to  ? 

We  have  quoted  Lord  Hale's  definition  of  a  haven,  as  A 
aesme  to  describe  very  exactly  ibe  place  ki  which  the  sloop 
waoi  anchored.  It  was  'a  place  for  the  receipt  and  safe  riding 
nf  ships,  so  situate  and  secured  by  the  land  circumjacent,  thai 
Ihe  vessels  thereby  ride  at  anchor  safely,  and  are  protected 
hy  the  adjacent  land  from  injurious  or  violent  winds*'  Was 
•el  the  l  Great  Harbor '  of  Long  Island  just  such  a  placet 
]*H  not  so  understood  from  its  name,  Gruti  Hmrbt,  to  die* 
it  from  a  smaller  inlet  of  water  from  the  sea,  at 
(distance  from  it?  Was  the  ocean,  the  high  sea,  ever 
t-a  harbor  ?  If,  then,  we  refer  ourselves,  as  the  Chief 
has  done, '  to  the  common  understanding  of  mankind;' 
Is  the  understanding  of  those  who  have  a  particular  and  prac- 
tical knowledge  of  the  place  in  question,  and  we  find  theta 
denominating  H  a  harbor,  which  is  a  port  or  haven  for  ship* 
ping,  how  can  we  adjudge  that  this  harbor  is  the  high  sea, 
which  has  forever  been  distinguished  from  a  port  or  haven, 
both  in  its  legal  and  common  signification.  To  say  that  ihe 
high  sea  is  a  port  or  haven,  or  that  a  port  or  haven  is  the 
high  sea,  would  be  deemed  an  absurdity  by  all  who  have 
any  knowledge  of  the  terms.  If  we  look  to  the  English  lexv 
otgiapheie  for  the  meaning  of  these  terns,«^havea,  basin,  bay, 
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t  shall  find  no  difference  between  them  and  Lord  Hale; 
haven,  a  port,  a  harbor,  a  station  for  shipping-;— -basin,  a  fmSL 
of  the  sea -enclosed  in  rocks;— bay,  an  opening. into  the J$m^ 
where  the  water,  is  shut  in  on  all  sides. except  at  the  entrance. 
Either  of  these  definitions  fuHy  meets  the  description  of  ths 
Great  Harbor  of  Long  Island,  as  given  by  CapC  Watkins,  a* 
well  as  by  the  draft  or  chart  that  has  been  shown  to  the 
ooort.  If,  then,  the  place  in  question  be  a  basin,  haven,  m 
bay,  it  is  exactly  the  sort  of  place  mentioned  in  the  act  af 
Congress,  as  distinguished  from  the  high  seas,  in  the.  mum 
act,  and  cannot  therefore  be  embraced  in  the  term  fiightm^ 
as  there  used  and  intended  The  place  was  the  haven  jst 
harbor  of  the  island,,  and  no  part  of  the  high  sea. 

Some  of  the  decisions  of  Judge  Story  are  supposed  to  sop- 
port  the  construction  of  the  District  Attorney.  They  mil  ast 
be  found  to  do  so. 

The  case  of  the  United  States  y.  Ross,  I  Gall.  164,  was  a* 
indictment  for  being  present,  aiding  and  abetting  in  the  mus- 
deir  of  a  colored  man,  on  board  the  schooner  Pocahontas,  oa 
the  high  seas,  near  the  Cape  de  Verd  Islands.  The  vessel 
was  at  anchor  in  an  open  roadstead,  or  bay,  near  the  Island  of 
8k  Jago, — about  half  a  mile  from  the  shore,  and  a  mile  feom 
the  town  of  Riga.  By  adverting  again  to  Lord  Hale,  we 
shall  see  that  a  road  is  an  open  pottage  of  the  tea  ;  that  it  tits 
out  at  sea ;  but  that,  in  respect  of  the  situation  of  the  adjacent 
land,  and  the  depth  and  wideness  of  the  place,  it  is  a aafe  ptaee 
for  the  common  riding  and  anchoring  of  ships.  This  is  wholly 
unlike  the  place  in  which  the  Charles  William  was  lying  jm 
the  harbor  of  Long  Island.  Judge  Story,  in  giving  his  optow 
ion  of  the  meaning  of  the  act  of  1790,  says,— ><  Prom  the 
language  of  the  act,*!  am  of  opinion  that  the  words  "high 
seas,"  mean  any  waters  oq  the  sea  coast,  without  the  bounda- 
ries of  low-water  mark,  although  such  waters  may  be  in  a 
roadstead  or  bay,  within  the  jurisdictional  limits  of  a  foreign 
government/  In  the  case  before  us,  the  offence  was  not  com- 
mitted in  waters  on  the  sea  coast,  nor  in  a.  roadstead.  By  Ae 
coast,  I  understand  the  edge  of  the  land  next  the  sea.    In  our 
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( there  was  a  bar  or  ree^  over  whichthe  sea  did  not  to*, 
tbe  asatmd  the  aatcaoce  of  this  haven  or  ba*io  you 
lead  two  miles  to  go,  says  the  captain,  to  get  to  sea;  by  which 
aaqweatioa  it  is  clear,  that  the  witness  did  not  consider  (he  wa- 
ter between  the  bar  or  reef  and  Ibis  basin,  to  be  the  sea.  Tba 
then  was  two  miles  outside  of,  or  beyond  the  e»» 
>  thi»  place  or  harbor.  We  have  also  shown  that  it 
i*  not  a  roadstead,  and  it  is  thus  entirely  clear  of  the  opinio* 
of  Judge  Story  in  the  case  of  Ross. 

*.  hi  the  case  of  the  United  States  v.  Smith,  the  vessel  oa 
I  of  which  the  crime  was  committed,  was  lyiag  outside 
(bar  of  Newburyport  harbor,  but  within  tluee  miles  of  the 
re.  The  Judge  thought  she  was  on  the  high  seas : 
^For  it  never  has  been  doubted  that  the  teeters  of  the  oetam 
em  the  tee  eemtt  without  low- water  mark,  are  the  high  seas.9 
The  Charles  William  was  lying  inside  the  bar,  in  the  port  or 
hasher  of  Laag  Island,  and  not  on  the  waters  of  the  ocean  oa 
tka  sea  coast. 

la  the  United  States  v.  Hamilton,  (1  Mason,  152,)  the 
Judge  only,  says,  that  a  ship  lying  in  an  enclosed  dock  in  xhe 
psvt  ef  Havre,  was  not  on  the  high  seas.-— That  was  the  < 
ha  had  to  decide. 

&i;  ease  of  the  sloop  Abky,  (i  Mason,  360.)  the 
wjpiive  miles  off  Cape  Elizabeth,  and  the  Judge  says,  that 
'.all  waters  below  the  line  of.  low  water  mark,  on  the  eta  eeeut^ 
ar$  comprehended  within  the  description  of  the  "  high  se*e."' 
%  If  this  indtctmeut  cannot  be  maintained  under  tbe  law  of 
W99,  it  has  been  argued  by  the  District  Attorney  that  it  is 
Utffaf&cad.  by  the  provision  of  the  5th  section  of  the  act  of 
3d  o£  March, .  1825.  That  section  enacts  that  '  if  aayofiboea 
riiaU.be  committed  on  board  of  any  ship  or  vessel  belonging 
la  jany  citizen  or  citizens  of  the  United  States,  while  lying 
i**  pert  or  place  within  the  jurisdiction  of  any  foreign  stela 
ai  sataffeign,  by  any  person  belonging  to  tbe  company  of  tfc* 
•aidrship,  or  any  passenger^on  oay  other  person  belonging  to 
tfct^compaay  of  the  said  ship,  or  any;  other  passenger, >  tfcb 
!  oflaoce  shall  be  cogoiaable  by  the  proper  Circuit  Court  of 
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»  toy  wrong  done  to  no*  of  the  ehip'«  ecempemy,  cr« 

pejeeo^,  hi  b«  person  |mperty.    it  appear  to  «»  r^ 

the  obvious  and  «nly  meiiiog  of  the  wo  m 

jettbdfction  here  given  tothe  cirewt  courts 

ofce  person  of  an  individual,  and  cannot,  by  Mr 

eonetruction,  be  estended  to  eflbnces  upon  or 

properly  of  another.    To  adopt  ibe  consUojcOen 

far,  we  moot  strike  out  these  meet  significant  words,  er  solve 

diem  no  meaning  or  eflect,  te  wit :— <oo  any  ether  pesos** 

belonging  to  the  company  of  tbe  said  chip,  er  any  ether 

passenger,'— far  without  theee  words,  we  should  have  th«1s*r 

precisely  as  kfeenidto  be  with  teen  by  this  argument    ft 

kewnUestthet,  by  omitting  these  words,  tbe  seetiou  erHI  fee* 

tbe  general  operation  contended  for,  and  that  these  wards 

Mttik  and  ^restrain  that  operation,  and  are,  doubtless,  eneeeoad 

for  that  purpose.    We  cannot  erase  this  part  of  the  MUiea\ 

nor  re*^  to  give  them  tlwk  plain  and  obviooo  mterprrtaoisn 

We  (hinfc  tbe  ease  is  not  embraced  by  this  section. 

Another  exempt  is  made  te  sustain  the  pieseaithto,~-4fce* 
said  that  even  if  the  original  taking  was  m  a  j 
fee  jurisdiction  of  the  ^ourt,  yet  that  the  goods  were 
Wards  taken  by  die  offender  upon  the  high  seas,  and  I 
Within  <h*  jurisdiction,  whieh  therefore  attached  to 
such  bringing  being  in  law  n-  new  taking,  and  a  tiew  sss> 
eeny ;  and  it  is  likened  to  the  taking  stolen  goods  fioaafem 
oouatry  into  another.  We  do  not  see  tbe  analogy  or  agent* 
tnefit  between  tbe  'eases.  No  ease  has  been  efaewn  whan* 
goods,  stolen  in  a  foreign  state  or  jurisdiction  and  brought  hefts* 
England,  were  held  to  be  within  this  principle  of  oh*  cuniliiuel 
law.  In  2  Seat,  776,  after  stating  the  prineipfe,  that  •Use 
possession  of  tbe  goods  by  a  thief  is  larceny  in  every  a 
into  which  he  carries  thee*  ;  the  anther  gives  ( 
obis  rule ;  4  As  when  the  original  taking  k  such 
the  common  law  cannot  tabs  cegnieanee,  as  of  good*uUtuiuotl 
by  theft  or  robbery  at  sea,  mid  afterwards  cevmd  into  seen* 
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' ;  to  wMeh  eafre  the  common  law  gifts  no  jorisdfctien 
so  incpta*  of  the  felony  /  So  of  goods  taken  in  Scotland,  and 
tooagkt  info  England.  The  decisions  in  the  state  courts  of 
time  United  Scales  have  dttfered,  upon  extending  thit* 
bomiwon  law  principle  to  the  case  of  goods  stolen  in  one  state, 
carried  into  another,  although  it  is  adopted  as  to  the 
tie*  of  the  same  state.  In  Massachusetts  and  Connecti- 
ons the  coorte  have  recognised  the principle in relation to dfffcr- 
mA  states ;  in  New  York  and  Pennsylvania  the  contrary 
doctrine  has  been  asserted.  In  the  case  of  Simmons  v- 
the  Commonwealth,  5  Binn.  617,  Chief  Justice  TilghmaA 
gave  the  opinion  of  the  Supreme  Court.  The  property  was 
Originally  stolen  in  the  slate  of  Delaware,  and  the  thief 
brought  it  to  this  city.  It  was  adjudged  that  he  could  not  be 
indicted  here  for  the  felony.  The  Chief  Justice  considers 
the  principle,  even  as  to  counties,  a  subtle  one,  and  does  not 
deem  inclined  to  favor  it  As  to  the  convenience  of  the  practice 
he  says,  '  I  had  rather  see  one  hundred  culprits  escape,  than 
extend  such  jurisdiction  a  hair's  breadth  beyond  its  constitu- 
tional limits.9  We  think  the  prosecution  cannot  be  supported 
on  this  ground. 

The  last  effort  made  by  the  District  Attorney  to  bring  the 
defendant  within  the  grasp  of  the  law,— and  we  think  the 
circumstances  of  the  case,  so  far  as  we  know  them,  fully 
justifies  all  his  zeal  to  punish  the  offender, — is  to  contend  that 
the  offence  described  in  the  Act  of  Congress,  is  not  the  tech- 
nical common  law  crime  of  larceny,  and  therefore  not  to  be 
judged  by  the  rule  which  governs  that  offence,  o  wil,  that  it 
is? committed  and  complete  when  and  where  the  original  tak- 
ing of  the  goods  is  perpetrated  ;  that  the  act  does  not  speak 
of  a  larceny,  or  of  stealing,  but  simply  of  taking  and  carrying 
away  the  goods  with  intent  to  steal  or  purloin  them.  The 
argument  then  is,  that  the  carrying  this  property  in  or  over  a 
place,  to  wk,  the  itigh  seas,  which  is  within  the  jurisdiction  of 
\  court,  is  an  offence  cognizable  by  this  court.  It  is  to  be 
I  that  the  carrying  the  goods  is  not  a  dfetinct  substan- 
tive offence ;  the  words  of  the  act  are, '  shall  take  and  carry 
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«way,f— not  er  cany  away.  The  grii^  k  therefore  ccmphis 
when  the  e^odsnre  taken  nod  carried  the  umdh* +*mmm 
from  the  place  from  which  they  were  tnfeea.  May  father 
tarrying  dees  not  add  anything  Co  the  offitnee,  ranch  tamo* 
it  create  a  new  one*  But  to  complete  the  descriftion  ©f  «he 
crime,  there  must  be  both  a  taking  a«d  a  carrying  away;  and 
te  give  this  court  jurisdiction  ef  it,  beth  most  be  dean'ina 
place  over  winch  that  jurisdiction  extends.  In 
paint  in  thie  way,  we  would  net  be  understood  to  i 
opinion  that  the  oience  described  in  the  Act  ef 
not  a  larceny. 


ART.  IV.-*)F  REAL  ACTION*. 
{From  MSS.  of  the  Ute  Chief  Jnttios  Piwo— ) 


ThfUMBBiBM  far  injuries  done  to  reel  prepertj,»T 
•re  by  writ,  or  by  entry  without  writ 

The  eeveral  kinds  of  wriU  used  in  Msssschtattts,  are 

t.  The  writ  of  right 

%  The  writ  in  nature  of  •  writ  of  right 

3.  The  wri|  of  entry, 

4.  Tne  writ  of  ejection©  firms. 

&  The  writ  quare  ejeeit  infra  terminum,  end 
6.  The  writ  de  partitione  facienda. 

*L 

Tax  writ  of  right.  The  writ  of  right  lies  for  the  ten* 
ant  in  fee-siraple  against  the  tenant  of  the  freehold*  when  the 
mere  right  of  the  parties  is  to  be  tried.  It  has  its  name  from 
the  form  of  the  precept  to  the  Lord  of  the  Court,  in  which  fas 
is  commanded  to  do  full  right  to  the  demandant,  nod  His 
cometimes  called  a  writ  of  right  right.  In  this  writ  the  de- 
mandant claim?  the  tenements  as  bis  right  and  inheritance, 
and  alleges  an  actual  seisin  of  himself  or  of  sense  anucUr 
whose  right  has  descended  to  him,  and  a  deforcement  fcytht 
tenant 
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f*e  writ  m  natmre  #f  a  writ  of  right.  There  am  1m 
Made  of  writs,  which  art  denominated  writs  in  natose  of  a 
wrkof  right. 

1.  The  writ  deratioaebOi  part*. 

&  The  writ  of  PormedoD  in  descender. 

8.  The  writ  of  Ferraedon  kn  remainder. 
-4.  The  writ  of  Pormedon  in  reverter. 

'«.  The  writ  of  dower.  .  ^ 

*.  The  writ  Quod  et  deforest.  /^ 

1.  Of  the  writ  de  rationabili  parte.  The  writ  de  ration* 
bMi  parte  lies  only  between  privies  in  Wood,  when  one  coheir  has 
deforced  another  of  lands  of  which  the  common  ancestor  was 
sewed  in  fee  simple.  As,  when  one  coheir  disseised  the  a** 
cestor ;  or  when  the  ancestor  died  seized,  and  one  coheir  en- 
tered on  bis  death,  and  kept  out  the  other  coheirs ;  or  if  the  an- 
cestor had  made  a  lease  for  life,  find  died,  and  on  the  death  of 
the  tenant  for  life,  one  coheir  had  entered  and  kept  out  the 
rest  And  it  may  lie,  when,  after  the  ancestor's  death,  the 
ooheirs  had  all  entered,  and  before  partition,  one  coheir  had  dis- 
seized the  others. 

In  this  writ,  the  demandant  claims  his  reasonable  part  <A 
the  tenements  which  happened  to  him  of  the  freehold  of  his 
ancestor,  and  he  alleges  that  his  ancestor  was  actually  seized 
of  the  whole  of  the  tenements  in  fee  and  right,  and  that  on 
his  death  the  right  descended  to  all  the  coheirs,  but  that  the 
tenants  hold  the  whole  of  the  tenements,  and  of  his  reasona- 
ble part  deforce  him. 

This  writ  is  considered  as  of  the  nature  of  a  writ  of  right, 
because  in  the  precept  the  Lord  is  commanded  to  do  full  right 
to  the  demandant.  It  is  also  called  a  writ  de  rationabiii  parte, 
because  the  demandant  claims  by  it  his  reasonable  part  of 
die  tenements. 

2*  Cf  the  wit  of  Fbrmedon  in  descender.  When  lands 
tec  are  limited  to  a  man  in  tail,  and  the  donee  being  seized  in 
tail,  or  any  of  the  issue  in  tail  being  seized,  alieneth  in  fee,  or 
bsmg  disseized  dieth,  this  writ  lieth  for  the  issue  in  tail  to  re- 
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cover  the  lands  so  limited.  In  this  writ,  the  demandant  de- 
stands  the  tenements  which  the  donor  gave  to  the  donee  m 
tail,  which,  after  the  deaths  of  the  eeverei  heirs  in  taU  aside/ 
the  tenant  in  tail  last  seized,  ought  to  descend  to.  the  deman- 
dant as  heir  in  tail,  according  to  the  form  of  thogiftxn  JaiL 
If  lands  are  given  to  John  in  tail,  remainder  to  Thomas  in 
tail,  and,  on  John's  death  without  issue,  Thomas  enters  ahd  is 
seized  in  tail  and  alieneth  in  fee,  or  is  disseized  and  dieth  leav- 
ing issue,  or  on  his  death  a  stranger  abate,  his  issue  shall  have 
a  formedon  in  descender,  because  his  ancestor  was  seized,  and 
he  claims  by  descent 

■  As  estates  tail  are  not  within  the  statute  of  descents,  but  de- 
scend according  to  the  course  of  the  common  law,  they  may 
sometimes  descend  to  coparceners  in  tail.  The  law  hath 
therefore  provided  another  writ  of  Formedon  in  descender, 
called  Insimul  tenuit,  for  one  coparcener  in  tail  or  her  issue, 
before  partition  be  made  of  the  land. 

<  When  one  coparcener  in  tail  alieneth  her  part  to  a  stranger, 
and  dieth  without  issue,  the  other  coparcener  or  her  issue  may 
have  this  writ  Or  if  the  coparcener  who  hath  aliened  her 
part  die  leaving  issue,  her  issue  may  have  this  writ  Or  if 
one  coparcener  die  leaving  issue,  and  the  other  coparcener  or  a 
stranger  oust  the  issue,  the  issue  or  heir  in  tail  may  have  this 
writ  Also  one  coparcener  shall  have  this  writ  against  a 
stranger  on  the  seizin  of  her  ancestor,  without  joining  the 
other  coparcener  who  is  in  possession  of  her  own  part. 
,  If  lands  entailed  descend  to  two  coparceners  and  one  enters 
into  the  whole  and  keeps  the  other  out,  and  the  other  hatb 
issue  and  dieth,  and  afterwards  she  which  entered  dies  witjiouf 
issue,  the  issue  of  the  other  coparcener  shall  have  two  writs  of 
Formedon,  one  for  each  moiety.  In  one  she  may  declare  on 
the  seizin  of  his  grandfather,  and  not  in  the  insimul  tenuit, 
because  his  mother  never  held  together  with  his  aunt  But  ia 
the  other  he  shall  declare  on  the  seizin  of  his  aunt,  who  insi- 
mul tenuit  with  his  mother.  But  if  the  aunt  who  entered 
into  the  whole,  entered  generally  and  die  without  issue,  the 
,  of  the  mother  may  declare  upon  the  seizin  of  the  mother 
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*Hbb  tnstotait  temrit  with  the  aunt.    *W  tie  peManbn  of  on* 
m»*b  thte  caee  4ho  p  aamain  of  both, 

Also  if  one  coparcener  enter  into  the  whole  and  ofienedri* 
lie,  ftftd  dieth  without  fame,  the  other  coparcener  shall  de- 
mand one  moiety  aa  heir  of  her  father  and  the  other  mefetp 
arheir  to  her  sister. 

3.  Of  the  Formedon  in  remainder.  A  Forraedon  ift 
rtftftaindertieth  when  lands  are  given  in  tail,  remainder  in  tal 
or  in  fee,  and  the  tenant  in  tail  alieneth  or  is  disseised  Md 
diss  without  issue,  or  when  he  dies  seized  without  issue  and  * 
dtmnger  abates,  for  then  he  in  remainder  or  his  heir  shall  ham 
4fc*  writ  This  writ  also  lies  when  lauds  are  given  for  Me, 
remainder  in  tail  or  in  foe,  and  the  tenant  for  life  alieneth  4a 
foe,  or  in  tail,  or,  for  life,  and  die  ;  or  if  be  disseized  and  a 
stranger  intrudeth,  then  be  in  remainder  or  his  heir  or  assignee 
Aati  have  this  writ.  Aba  if  the  donor  or  his  heir  grant  the 
reversion  in  tail,  the  grantee  shall  be  so  entitled  to  this  writ,  a* 
hMktg  a  remainder,  because  the  reversion  is  in  the  donor  or 
Ms  heirs.  In  this  writ  the  demandant  demands  the 
ments  which  the  donor  gave  to  the  tenant  in  tail  and  his  i 
«o  that  if  the  tenant  in  tail  die  without  issue,  the  tenements 
should  remain  to  the  demandant  according  lo  the  form  of  *h* 

i*- 

If  the  demandant  dawns  ae  grantee  of  the  reversion,  dies 
fei  demands  the  tenements  which  the  donor  gave  to  the  teoaot 
hi  tail,  and  which  the<lonor  afterwards  granted  to  the  deman- 
dant, and  which,  after  the  death  of  the  tenant  in  tail  wkhowt 
iafttte,  ought  to  remain  to  the  demandant  according  to  the  form 
of  the  grant  aforesaid. 

'  '4.  Of  the  Fbrmedon  in  reverter.  The  writ  of  Forme- 
don  hi  reverter  lies  when  lands  are  given  in  tail  and  the  done* 
in  tail  dies  without  issue,  then  the  donor  or  his  heirs  or  tHa 
grantee  in  fee  of  the  reversion  or  bis  heirs  may  have  this 
Writ.  If  the  donor  or  his  heir  bring  this  writ,  the  demandant 
demands  the  tenements  which  he  or  his  ancestor  gave  to  the 
tenant  in  tail,  so  that  if  be  died  without  issue  the  tenement* 
Should  revert  to  the  doooror  bis  heirs,  according  to  the  fortatof 
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the  gift  ifimiH  If  the  writ  be  wed  by  the  grantee  «f  th* 
reversion  or  his  heir,  then  the  demandant  demands  the  ten*- 
me nts  which  the  donor  gave  to  the  tenant  in  tail,  and  which 
lb*  donor  afterward*  grantad  to  the  demandant  or  his  < 
in  fee,  so  that  if  the  tenant  in  tail  die  without  issue,  the 
menu  should  revert  to  the  demandant  or  .his  ancestor  in  foe* 
according  to  the  form  of  the  grant  aforesaid. 

The  writ  of  Formedon  is  considered  to  be  of  the  nattue  of 
a  writ  of  right,  because  it  is  a  writ  of  the  highest  natme  tbm 
demandant  can  have ;  it  is  called  a  Formedon  because  the  de- 
mandant chums  secundum  formom  doni,  and  it  is  in  the 
descender,  remainder,  or  reverter,  as  the  demandant  claims  «• 
issue  in  tail,  by  descent,  or  in  remainder  or  reversion* 
r  5.  Of  ike  writ  of  dower.    This  writ  lieth  when  a  womaa 
taketh  a  husband  who  is  seized,  at  any  time  during  the  cover- 
tare,  in  fee  simple  or  fee  tail,  of  such  estate  as  the  issue  between 
them  may  inherit,  and  dieth,  then  the  widow  may  have  this 
writ  to  reco? er  her  dower.    It  also  lies  when  the  wife  is  di- 
mead  from  the  husband  a  vinculo  for  adultery  committed  bp 


The  writ  and  the  process  are  prescribed  by  Statute,  and 
they  very  little  resemble  the  writ  of  right  of  dower  or  it* , 
writ  of  dower  unde  nihil  habei  at  the  common  law,  unless 
in-the  pleadings.  By  the  Statute  it  lieth  against  the  tenant  in 
possession,  or  against  him  who  bath  or  daimeth  to  have  right 
or  inheritance  in  the  lands.  And  when  the  wife  4s  divorced 
j»r  the  adultery  of  the  husband,  he  may  be  the  tenant  to  the 
writ.  The  Statute  doth  not  prescribe  the  estate  of  which  the 
widow  is  dowable,  but  leaves  it  to  the  common  law,. 
.  When  the  husband  dies  seized  intestate,  a  summary  method 
is  prescribed  by  statute  of  assigning  to  the  widow  her  dowei^ 
by  warrant  of  the  Judge  of  Probate,  without  writ. 
r.  6.  Of  the  writ  Quod  ei  deforceat.  The  writ  of  quodet 
defbrceat,  lies  at  common  law  for  tenant  in  tail,  tenant  by  the 
WMrtesy,  tenant  in  dower,  and  for  tenant  for  life  when  they  k* 
their  land  in  a  real  action  by  default.  But  as,  by  our.  statute, 
a  default  shall  be  taken  as  a  confession,  which  is  It k*  a  render 
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la  a  real  action,  thia  writ  will  not  lie  in  those  caaea  in  tfcieState. 
It  also  lies  at  common  law,  when  in  a  real  action  against  baa- 
band  and  wife,  for  landa  hoMen  by  the  wife  m  tail,  the  lasde 
*ere  recovered  by  default  or  render,  then  the  wife  after. the 
husband's  death  may  have  thia  writ  And  in  thia  caae  thii 
writ  Beth  in  thia  State.  But  in  the  other  caaea,  there  ie  op 
remedy  in  the  ordinary  course  of  law.  * 

It  liee  againat  the  recoveror,  his  heir  or  allienee — Bat  it 
daih  not  lie  for  the  heir  of  the  tenant  in  tail,  who  may  bring 
his  formation. 

It  has  its  name  for  the  allegation  in  the  writ,  that  the  ten- 
ant baa  deforced  the  demandant,  quod  ei  defercemt :  For  the 
tenant  entering  by  judgment  cannot,  so  long  aa  it  ia  in  force, 
be  a  disaeizer,  abater,  or  intruder— -He  ia  thereof  a  deforccani. 

III. 

Of  the  writ  of  entry.  The  writ  of  entry  lieth  either 
apon  a  disseizin,  an  abatement,  or  an  intrusion.  It  ia  either 
possessory  or  ancestral  When  the  demandant  in  his  writ 
declares  upon  bis  own  seizin,  it  is  a  possessory  writ  of  entry. 
When  in  his  writ  be  declares  on  the  seizin  of  his  ancestor, 
it  is  an  ancestral  writ  of  entry.  Ancestral  writs  of  entry  are 
*fao  either  ancestral  droitural,  or  ancestral  possessory.  Whoa 
the  demandant  in  his  writ  declares  upon  a  disseizin  to  hie 
ancestor,  and  upon  the  descent  of  the  right  to  him,  it  is  aa 
ancestral  droitural  writ  of  entry.  When  in  his  writ  he  de- 
clares upon  an  abatement  made  on  his  ancestor's  dying 
seized,  and  on  the  descent  of  the  right  to  him,  it  is  an  anoee- 
tral  possessory  writ 

In  this  writ  the  demandant  not  only  states  his  own  title, 
but  he  also  states  the  wrongful  entry  and  the  manner  in 
which  the  tenant  to  the  writ  came  to  the  tenements ;  and  for 
this  reason  it  is  called  a  writ  of  entry,  as  distinguished  from  a 
writ  of  right,  in  which  the  demandant  shows  his  own  right, 
and  the  deforcement,  generally,  of  the  defendant. 

The  tenant  to  the  writ  may  have  his  entry  into  the  tene- 
ment demanded  in  four  different  ways,  to  each  of  which  the 
form  of  the  writ  is  adapted. 
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The  tenant  map  taier  by  hk  own  wrong ;  ot  1m  njnjr 
as  heir  or  nheneeof  him  who  wrongfciHy  entered,  e*  b* 
nmn  enter  ae  the  heir  or  alKenae,  ef  the  heir  or  altieoe*  ei 
nim  who  wrongAilly  entered.  In  tbeee  three  way  the  trnanj 
hi  fttti  to  bam  entered  in  the  deg»ees.  But  if  he  eoler  ii 
any  olher  way,  he  is  eaid  to  have  entered  without  or  after  die 
degrees* 

Ae  the  write  were  originally  m  Latin,  theee  seveml  terns 
nf  the  writ  of  entry  derive  their  names  from  certain  disconai* 
nating  Latin  words  in  the  original  writs. 

1.  Of  the  writ  of  entry  in  the  first  degree)  also  caHed 
mrU  of  entry  in  the  quikus.  The  writ  Meih  hi  this  {ban 
when  the  lenant  to  the  writ  entered  of  his  own  wrong.  The 
demandant  demands  the  tenements  against  him,  of  which  {ie 
quibus)  he  unjustly,  and  without  judgment  of  law,  disseized 
the  demandant,  or  bis  ancestor,  from  whom  the  right  de- 
scended to  him. 

2.  Of  the  writ  of  entry  in  the  second  degree,  also  c€t& 
ed  a  writ  of  entry  in  the  per.  The  writ  lieth  in  this  form 
when  the  tenant  to  the  writ  to  the  heir  or  alienee  of  him 
who  tortiously  entered.  The  demandant  demands  the  tene- 
ments against  him,  into  which  he  had  no  entry  but  by  {per) 
the  wrong  doer,  who  unjustly,  and  without  judgment  of  Jaw, 
disseized  the  demandant  or  his  ancestor,  from  whom  the  right 
descended  to  him. 

3.  Of  the  writ  of  entry  in  the  third  degree  ;  also  catted 
m  writ  of  entry  in  the  per  and  cui,  but  oftener  in  the  etri. 
The  Writ  is  in  this  form,  when  the  tenant  to  the  writ  is  the  heir 
or  alienee  of  the  heir  or  alienee  of  him  who  wrongfully  en- 
tered. The  demandant  demands  the  tenements  against  him 
into  which  be  had  no  entry  but  by  (per)  (he  heir  or  alienee 
of  the  wrong  doer,  to  whom,  cut,  the  wrong  doer  demised 
tbem,  who  unjustly,  and  without  judgment  of  law,  disseized 
the  demandant  or  his  ancestor,  from  whom  the  right  descend- 
ed to  him. 

4.  Of  the  writ  of  entry  without  the  degrees^  called 
also  writ  of  entry  in  the  post.    If  the  tenant  to  the  writ 
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ckoraed  the  freehold  by  or  through  a  descent  or  alienation  of 
the  hoir  or  alienee  of  the  heir  or  alienee  of  the  original  wrong- 
doer, no  writ  of  entry  did  lie  against  him  at  the  common 
law;  but  the  demandant  was  driven  to  his  writ  of  right,  and 
to  relieve  him  in  this  case  the  Statute  of  Marlbridge  gave 
him  this  writ.    But  in  all  cases,  where  the  tenant  to  the  writ 
had  not  his  entry  in  the  degrees,  nor  by  or  through  a  descent 
or  alienation  from  him  in  the  cut,  a  writ  of  entry  in  the  post 
lay- at  common  law.    In  the  writ  of  this  form,  the  deraancP 
ant  demands  the  tenements  against  the  tenant  who  had  not        ^ 
entry  but  after  (post)  the  disseizin,  which  the  disseizor  un-     * 
justly,  and  without  judgment  of  law,  committed  to  the  de-  • 
mandant,  or  to  his  ancestor,  from  whom  the  right  descended  _■ 
to  him.    In  explaining  the  forms  of  the  writ  of  entry,  when 
within  or  without  the  degrees,  I  have  supposed  the  wrong- 
ful entry  to  be  by  disseisin,  but  the  explanation  would  have 
been  the  same,  had  the  original  wrong  been  either  an  abate* 
meat  or  intrusion.    In  further  illustrating  the  distinction  be- 
tween the  forms  of  the  writ  of  entry,  it  may  be  observed, 
that  a  degree  may  be  made  by  act  of  the  law,  as  by  descent, 
or  by  act  of  the  party,  as  by  lawful  alienation,  and  in  no  other 
way,  except  the  first  degree,  which  is  made  by  a  wrongful 
entry.     Therefore  a  degree  is  not  made  by  record,  nor  by 
succession,  nor  by  a  disseizin,  abatement  or  intrusion,  after 
the  first  tortious  entry.    If  the  disseizor  enfeoff  the  common- 
wealth, who  after  enfeoff  L  S.,  the  disseizee  shall  not  have  a 
writ  of  entry  against  L  S.  in  the  cut,  but  in  thejtww*  ;  for  the 
alienation  of  the  commonwealth  by  record  not  making  a  de- 
gree, I.  &,  is  not  within  the  degrees.     So  if  I.  S.,  who  is  not 
the  disseisee,  recover  his  seizin  by  judgment  against  the  dis- 
seizor, or  against  those  who  lawfully  claim  under  him,  the 
disseizee  shall  have  his  writ  of  entry  in  the  post  against 
I.  S.,  for  he  is  not  within  the  degrees  by  his  recovery.    If  the 
disseisor  enfeoff  the  parson  of  a  parish  in  fee  to  hold  to  him 
and  his  successors  in  right  of  the  parish,  and  on  the  death 
ef  the  parson  his  successor  enters,  the  writ  of  entry  in  the 
post  shall  lie  against  him,  his  title  by  succession  not  making 
VOL.  XIII. — no.  xxvi.  5 
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a  degrt*  If  ibf  tenant  claim,  under  a  disseizin,  ahttgrnepf 
<ht  intrusion,  committed  against  bim  wbo  first  wrongfully  en- 
tered, or  against  him  in  the  per  or  cm,  a  wife  of  entry  m 
the  po#/  lies  against  such  tenant,  %  lie  is  not  within  the  de- 
grees, not  deriving  hie  title  from  the  disseizor  by  descent  or 
lawful  alienation.  If  lands  descend  from,  or  are  aliened  by 
a  disseised  to  a  woman  who  dies,  leaving  a  husband  who  is 
tenant  by  the  courtesy,  the  disseizee  or  his  heirs  shall  have  a 
writ  against  the  husband  in  the  post,  for  tenant  by  the  cour- 
tesy is  not  within  the  degrees,  his  title  being  neither  by  law- 
ful alienation  nor  by  descent 

If  the  disseizor  or  hk  alienee  die  seized,  and  the  heir 
assigns  the  widow  her  dower,  she  is  within  the  degrees,  the 
assignment  being  considered  as  an  alienation,  but  she  is  in 
by  her  husband,  after  assignment  by  the  heir*  as  her  seizin 
is  then  a  continuance  of  her  husband's  seizin.  So  if  the  hus- 
band alien  and  die,  and  tne  alienee  assign  the  dower,  the 
widow  may  be  within  the  degrees  if  the  alienee  be  in  the  per, 
for  she  is  in  by  the  alienee* 

But  if  the  dower  be  assigned  the  widow  by  a  tenant  of  the 
freehold  who  does  not  hold  under  the  wrongful  entry,  either 
by  descent  or  lawful  alienation,  then  the  widow  is  not  within 
the  degrees.  So  if  the  widow  recover  her  dower  by  writ  of 
dower  at  law,  she  is  not  within  the  degrees,  but  is  in  by 
matter  of  record,  and  in  these  two  cases  a  writ  of  entry  in  the 
post  lieth  against  her.  If  the  widow  of  an  intestate  have  her 
dower  assigned  her  by  warrant  from  the  judge  of  Probate,  k 
seems  that  she  may  be  within  the  degrees  and  be  in  by  her 
husband,  as  the  proceedings  in  the  Probate  Court  are  not  in 
the  nature  of  an  adversary  suit,  but  a  summary  mode  of  as- 
signment where  her  right  is  not  contested.  Also  the  proceed- 
ings of  the  probate  court  are  not  matter  of  record  within  the 
intent  of  the  common  law.  If  the  husband  die  seized,  and 
devise  the  land  to  a  stranger,  wbo  assigns  the  widow  her 
dower,  she  may  be  within  the  degrees,  as  the  devisee  in  this 
case  is  quasi  an  heir,  the  law  casting  the  freehold  upon  him 
on  the  death  of  the  testator,  and  in  this  case  I  conceive  she  is 
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m  by  her  husband.  If  the  commonwealth  oast  I.  S.  without 
goal  cause,  and  afterwards  enfeoff  I.  N.,  I.  S  cannot  have  a 
entry  against  I.  N.,  for  his  entry  was  not  tortious,  bat  he  is  in 
hy  the  commonwealth,  whom  the  law  wiM  not  suppose  made 
a  tortious  ouster.  In  this  case  I.  S.  is  driven  to  bis  writ  of 
right  against  I.  N.    But  if  the  commonwealth,  without  ousting 

1.  S.,  enfeoff  I.  N.  of  his  lands  who  enters,  I.  S.  may  have  a 
writ  of  entry  in  the  quibus  against  L  N.  as  a  disseisor.  , 

Of  the  several  kinds  of  writs  of  entry.    Writs  of  entry     *' 
ere  of  several  kinds.    1.  The  writ  of  entry  on  disseisin. 

2.  The  writ  of  entry  on  abatement.  3.  The  writ  of  entry  on 
intrusion.  4.  The  writ  of  entry  ad  communem  legem. 
6.  The  writ  of  entry  in  casu  consimili.  6.  The  writ  of 
entry  in  casu  proviso.  7.  The  writ  of  entry  cui  in  vita,  in- 
cluding the  sur  cui  in  vita.  8.  The  writ  dt  entry  cui  ante 
divorthim,  including  the  sur  cui  ante  divortium.  9.  The  writ 
*f  ehtry  dum  fuR  non  compos  mentis.  10.  The  writ  of  entry 
dum  fint  infra  aetatem.  11.  The  writ  of  entry  ad  termi- 
limn  qui  pneteriit.  All  these  kinds  of  writs  must  be  brought 
against  the  tenant  of  the  freehold.  And  the  three  first  kinds 
Be  in  the  quibus,  hi  the  pery  in  the  cm  and  the  post,  because 
die  original  entry  was  tortious:  but  the  others  He  only  in 

die  jttr,  cut,  and  post ,  because  the  original  entry  is  not        v 
tortious.  -/  4<>  ^ 

1.  Of  the  writ  of  entry  on  disseizin.  The  writ  of  entry 
on  disseizin  lieth  for  tenant  in  fee  simple,  on  a  disseisin  done 
to  his  ancestor  or  to  himself.  It  lieth  for  tenant  in  tail  for  a 
disseizin  done  to  himself,  and  it  lieth  for  a  tenant  for  life  on  a 
dftseban  done  to  himself. 

2.  Of  the  writ  of  entry  sur  abatement.    This  writ  lieth 
only  for  tenant  in  fee  simple,  when  the  ancestor  dieth  seized, , 
and  a  stranger  abateth'to  the  interruption  of  the  entry  of  the 
netr. 

&  Of  the  writ  of  entry  sur  intrusion.  When  tenant  for 
life,  or  in  dower,  or  by  the  courtesy,  dies  seized,  and  a  stranger 
intrudes  into  the  land,  then  be  in  reversion,  or  remainder,  or 
his  heir  or  assignee,  shall  have  this  writ.  It  abo  lies  for  him 
in  remainder  or  reversion  for  life. 
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There  »  a  peculiarity  in  the  form  of  this  writ,  when  k  is 
brought  in  the  quikus.  The  demandant  demands  the  k*l 
againet  the  tenant,  which  he  claims  as  bis  right  and  inherit- 
ance, and  *  into  which  he  hath  no  entry  bat  by  the  intrusion 
which  he  made  into  it  after  the  death  of  tenant  for  life,'  in- 
stead of,  and  '  who  intruded  himself  into  it'  after  the  death 
of  tenant  for  life.  But  when  brought  in  the  per,  cut  or  post, 
the  wrong-doer  is,  said  to  have  intruded  himself. 

4.  Of  the  writ  of  entry  ad  communem  legem.  When 
tenant  by  the  courtesy,  tenant  in  dower,  or  tenant  for  life,  aliens 
the  lands  soholden,  either  in  fee,  in  tail,4>r  for  the  life  of  another, 
and  dies,  this  writ  lieth  for  him  in  reversion  or  remainder 
in  fee,  his  heir  or  asignee,  or  for  him  in  reversion,  or  remain- 
der for  life,  for  each  of  whom  a  form  of  this  writ  k  prescribed. 
But  it  does  not  lie  until  the  death  of  the  tenant,  notwithstand- 
ing his  alienation.  But  a  recovery  against  the  tenant  on  &- 
fault  or  render  is  considered  as  an  alienation.  If,  tenant  m 
dower  hath  her  dower  by  assignment,  she  then  is -said  to  hold 
ex  dono,  <fcc. ;  but  if  she  have  by  recovery  in  a  writ  of  dower, 
then  the  recovery  must  be  shown. 

5.  Of  the  writ  of  entry  in  casu  consimili.  ,  When  tenant 
by  the  courtesy  or  for  life  aliens  in  fee,  in  fee-tail  or  for  the  1Mb 
of  another,  then  he  in  reversion  or  in  remainder  in  fee,  his 
heir,  or  asignee  may  have  the  writ  in  consimili  casu,  during 
the  life  of  tenant  for  life.  It  lies  also  for  tenant  in  tail,  in  re- 
version, or  remainder. 

This  writ  lay  not  at  the  common  law,  but  was  given  by  the 
Stat.  W.  H.  c  24. 

6.  Of  the  writ  of  entry  in  casu  proviso.  When  tenant 
in  dower,  either  by  assignment  or  recovery,  grants  her  estate 
either  in  fee,  in  tail,  or  for  life  of  another,  then  he  in  reversion 
in  fee,  in  tail,  or  for  life,  his  heir  or  asignee,  shall  have  the 
writ  in  casu  proviso  during  the  life  of  tenant  dower.  This 
writ  lay  not  at  the  common  law,  but  was  given  by  the  Stat, 
of  Chester,  c.  7.1 

1  Since  the  Stat  2  Hen.  VII.  c.  SO.  an  entry  can  be  made  after  the  alienee 
died  seized,  to  that  an  entry  the  revettioner  may  hare  a  writ  of  entry  sore 


Digitized 


by  Google 


J88L]  Of  lUml  Actions.  801 

It  may  be  convenient  here  to  remark  the  distinction  be- 
tween  the  four  last  writs,  all  of  which  are  to  giro  a  remedy 
<m  tke  determination  of  an  estate  far  life.  1.  The  writ  of 
iatiuskn  lies,  when  tenant  for  life  dies  seized.  2.  The  writ 
ad  oemimmem  legem  lies,  when  tenant  for  life  had  aliened, 
but  *ot  until  after  his  death,  for  at  common  law  Abe  rever- 
sioner had  no  remedy  by  writ  before  entry,  for  the  forfeiture 
by  tenant  for  life,  by  alienation,  during  his  life.  3.  But 
when  tenant  in  dower  forfeited  by  alienation,  a  remedy  was 
given  to  the  reversioner  in  her  life,  by  the  writ  in  casu  proviso. 
4.  Which  remedy  was  extended  to  a  forfeiture  by  alienation 
by  tenant  by  the  courtesy,  or  for  life,  by  the  writ  in  consimih 
cam,  in  the  life  of  such  tenant 

7.  Of  the  writ  of  entry  cut  in  vita.  When  the  hus- 
band during  the  coverture  alienetb,  either  in  fee,  in  tail,  or 
for  ife,  the  inheritance  or  freehold  of  the  wife,  after  his  death 
the  widow  may  have  this  writ.  It  has  its  name  from  the  alle- 
gation in  the  writ,  that  the  tenant  had  no  entry  but  by  her 
firmer  husband,  who  demised  it  to  him  whom  in  his  life  she 
could  not  contradict,  cui  in  vita  sua  contradicere  non  potuit. 

Tins  writ  lies  not  only  when  the  husband  in  feet  demised 
the  wife's  land,  but  it  lies  also  on  a  constructive  demise.  Thus 
when  husband  and  wife  are  sued  in  a  real  action  for  lands 
heiden  by  the  wife  in  fee  simple,  and  the  husband  suffers 
judgment  by  default  or  tender,  the  wife  after  his  death  shall 
have  this  writ  as  on  a  demise  by  her  husband.  Stat  W.  II. 
c  3.  *  Before  this  Statute  she  was  driven  to  her  writ  of  right. 
So  also  by  the  equity  of  the  same  statute,  if  the  husband  lose, 
by  default  or  concession,  the  wife's  estate  for  life,  she  shall 
have  her  cui  in  vita,  but  not  if  he  lose  her  estate-tail.  But  if 
in  a  writ  of  right  against  husband  and  wife,  for  lands  of  the 
wife,  if  the  recovery  is  had  against  them  on  verdict,  I  know  of 
no  remedy  the  wife  or  her  heir  can  have,  after  the  husband's 
dead).  But  in  cases  where  the  wife  is  not  a  party  to  the  writ, 
she  may  enter,  and  then  bring  her  writ  of  entry.  But  not 
before  entry.    For  the  demandant  who  entered  by  judgment 
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cannot  be  considered  as  entering  tortkwsiy,  so  long  as  the 
judgment  remains  in  force. 

If  the  wife  was  joint-tenant  with  her  husband  before  over- 
ture, and  during  the  coverture  the  husband  alien,  the  wife 
shall  have  a  coi  in  vka  for  a  moiety  only,  the  alienation  of 
the  husband  operating  as  a  severance  of  the  joint-tenancy. 
But  if  the  husband  and  wife  purchase  in  joint-tenancy  daring 
the  coverture,  and  the  husband  alien  the  whole,  the  wife 
shall  have  her  cui  in  vita  for  the  whole ;  for  as  to  purchases  in 
joint-tenancy  during  the  coverture,  the  husband  and  wife  are 
but  one  person  and  hold  by  entireties.  So  if  husband  and 
wife  and  a  third  person,  during  the  coverture,  purchase  in  joint- 
tenancy,  and  the  husband  alien  the  whole,  the  wife  shall 
have  a  cui  in  vka  for  a  moiety.  If  the  wife  was  seized  in 
fee  simple  during  the  coverture,  and  the  husband  alien;  after 
bis  death,  and  the  death  of  the  wife  before  she  recover  in  a 
cui  in  vita,  the  heir  of  the  wife  may  bring  his  writ,  called  a 
sur  cui  in  vita,  but  not  if  the  wife  was  seized  in  tail,  when  he 
must  sue  his  formedon  in  descender.  Since  it  is  enacted  by 
Stat.  32  Hen.  VIII.  c.  28.  that  the  alienation  of  the  husband 
shall  not  take  away  the  entry  of  the  wife  or  her  heir,  the  wife 
or  her  heir  may  waive  the  cui  in  vita,  and  enter,  and  after 
bring  a  writ  of  entry  on  disseizin. 

8.  Of  the  writ  of  entry  cui  ante  divortium.  When  the 
husband,  during  the  coverture,  alieneth  either  in  fee,  in  tail  or 
for  life  the  inheritance  or  freehold  of  the  wife,  then  after  a 
divorce  a  vinculo  had,  the  wife  may  have  this  writ 

The  heir  may  also  have  his  writ  sur  cui  ante  divortium 
when  the  wife  was  seized  in  fee :  but  if  she  were  seized  in 
tail,  then  he  must  have  his  formedon  in  descender.  TmV 
writ  has  its  name  from  the  allegation  that  the  husband  de- 
mised it,  whom  before  the  divorce  she  could  not  contradict, 
cui  ante  divortium  inter  eoscelebratum  contradicere  non  potuk. 

The  distinction  between  the  cui  in  vita,  and  the  cui  ante 
divortium  is,  that  in  the  former  the  right  of  the  wife  commen- 
ces on  the  death  of  the  husband,  and  in  the  latter  her  right 
commences  on  the  celebration  of  the  divorce  between  them. 
If  the  husband  and  wife  purchase  in  joint-tenancy  during  the 
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coverture,  after  the  divorce  they  will  hoU  as  jotnMenanis  gen- 
erally, having  now  become  two  persons. 

And  the  right  of  entry  of  the  wife  and  her  heirs  after  the 
divorce  it  not  taken  away  by  the  alienation  of  the  husband. 
For  the  Stat,  of  32  Hen.  VIII.  c.  28,  provides  that  the  aliena- 
tion of  the  husband  shall  not  be  a  discontinuance  of  the  wife's 
rights. 

9.  Of  the  writ  of  entry  dum  non  fuit  compos  mentis. 
When  a  man  who  is  non  compos  mentis  alieneth  in  fee  simple, 
in  fee-tail  for  life  or  for  yean,  bis  lands  or  tenements,  and  bis 
alienee  or  lessee  enter  and  deforce  him,  then  be  or  bis  heir 
shall  have  the  writ  dum  non  fuit  compos  mentis.  And  the 
lessee  fer  years  by  his  entry  is  a  deforciant  of  the  freehold 
against  whom  this  writ  may  lie. 

This  writ  has  its  name  from  the  allegation  it  contains,  that 
the  demandant  demised  the  tenements  dum  non  fuit  compos 
mentis.  And  it  lies  against  the  immediate  alienee,  and 
against  him  in  the  per,  cui,  and  post 

10.  Of  the  writ  of  entry  dum  fuit  infra  tBtatem. 
When  an  infant  aliens  in  fee,  in  tail  or  for  life,  bis  lands  or 
tenements,  after  he  attains  to  foil  age  be  may  have  the  writ  of 
dum  fitit  infra  otatem.  This  writ  lieth  also  for  the  heir  upon 
the  alienation  of  his  ancestor  within  age.  It  has  its  name 
from  the  allegation  in  the  writ  that  the  demandant  demised 
the  tenements  dum  fuit  infra  aHatem. 

The  infant  may  enter  when  within  age  and  avoid  his  own 
alienation,  unless  the  alienee  or  his  alienee  bad  died  seized. 
But  he  cannot  enter  and  avoid  his  alienation  after  he  is  of  full 
age.  TiAe3  Burr.  2Zouchv.  Parsons.  This  writ,  like  the  last, 
lies  against  the  first  alienee,  and  also  in  the  per,  cui,  and  post. 

11.  Of  the  writ  of  entry  ad  terminum  qui  prateriit. 
When  a  man  makes  a  lease  for  life  or  years,  and  after  the 
expiration  of  the  same  by  efflux  of  time  or  surrender,  the  lessee 
or  a  stranger  enters  and  detains  the  possession  from  the 
lessor,  or  biB  heir,  or  the  grantee  of  the  reversion,  this  writ 
lieth  for  them  from  whom  the  possession  is  thus  detained. 

When  a  lessee  for  }he  life  of  another  holdeth  over  after  the 
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death  of  Mini  qoe  vie,  tbfe  writ  lieth *****  him ;  it 
Beth  again*  lessee  for  yean,  who  bohbth  eves  after  ha 
is  expired  or  surrendered. 

If  the  leeeee  hold  over,  and  then  afceneth,  this  writ  lieth 
again*  the  alienee  in  the  psr  /  and  if  the  fir*  atteae*  again 
alien*  it  Moth  again*  the  second  alienee  hi  the  oui,  sad  if  lb* 
second  alienee,  again  alien,  it  lieth  again*  the  third  atteams, 
in  the  p<*t. 

If  on  the  expiration  of  a  lease  for  years,  a  stranger  entaretb 
and  occupwtb,  this  writ  hath  again*  him  in  the  pa$L 

But  if  on  the  expiration  of  a  lease  for  life,  a  stranger  enter, 
a  Writ  of  intrusion  lies  again*  him,  and  also  tins  writ  in  the 
pert.  Also,  if  the  lessee  for  life  alien  and  die,  he  in  reversion 
may  have  this  writ,  or  a  writ  of  entry  ad  communem  legem. 

This  writ  derives  its  name  from  an  allegation  in  the  writ 
that  the  lands  were- demised  ad  terminnm  qui  pmteriit,  for  a 
term  which  is  passed 

If  either  the  lessee  for  years,  who  hokb  over  and  then  aliens, 
or  if  his  alienee  be  living,  Lord  Coke  supposes  that  this  writ 
does  not  lie  again*  them,  since  the  Stat  of  W.  II.  a  25,  but 
only  an  assize  of  novel  disseizin.  In  this  his  Lordship  differs 
from  the  Register.  BtKif  both  the  lessee  and  alienee  were  dis- 
seisors at  common  law,  which  he  admits  certainly  before  that 
Statute,  the  writ  of  entry  lay  during  the  life  of  the  lessee  or  his 
alienee.  And  the  Statute  having  no  negative  words,  most  be 
cumulative. 

There  is  an  advantage  hi  suing  out  the  novel  disseirin 
rather  than  the  writ  of  entry ;  for  in  the  former  writ,  both 
the  lessee,  and  the  alienee,  were  made  defendants,  but  in  a  writ 
of  entry  no  one  can  be  made  a  tenant  to  the  writ  bat  the  ten- 
ant of  the  freehold. 

IT. 

Of  the  writ  of  ejectione  firnue.  The  writ  of  ejectione  fir- 
ma  lieth  for  tenant  for  years  again*  his  lessor,  a  stranger,  or 
any  other  who  bath  ejected  him  from  his  term.  If  he  in  re- 
version suffer  judgment  to  be  recovered  again*  him  in  any 
feigned  suit  for  the  lands  demised,  and  the  recoverer  enter  and 
oust  the  lessee,  this  writ  lieth  again*  him.    And  the  plain- 
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tiff,  if  he  Meow,  shall  have  jwigineiitfo^ 

expired,  And  abo  for  hie  damages,  but  for  hit  damages  only 

if  bis  term  be  expired. 

V. 

Of  the  writ  quare  ejecit  infra  terminum.  The  writ 
quare  ejecit  infra  terminum  lieth  for  a  term,  or  for  years,  when 
he  in  reversion  enters  and  oasts  him  and  afterwards  aliens 
the  same  to  a  stranger  in  fee  or  for  life,  then  the  termor  may 
have  this  writ  against  the  alienee,  and  recover  his  term  if  it 
be  not  expired,  and  also  his  damages ;  but  if  the  term  be  ex- 
pired then  he  shall  recover  only  bis  damages ;  or  the  termor 
may  enter  on  the  alienee  and  bring  his  ejectione  firms.  But 
if  the  alienee  was  privy  to  the  ouster,  then  the  termor  may 
have  a  writ  of  ejectione  firmae  against  him  before  entry. 
These  two  last  writs  ate  in  the  nature  of  a  writ  of  trespass. 
The  plaintiffs  declares  in  a  plea  of  trespass  and  ejectment  vi  et 
arrais. 

Tenant  at  will,  if  ousted  by  a  stranger,  has  no  remedy  but 
action  of  trespass  to  recover  his  damages. 

VI. 

Of  the  writ  de  partiiione  facienda.  This  writ  lies  at 
common  law,  to  compel  parceners  to  make  partition  of  the 
lands  which  they  hold  insimulan&pro  indiviso,  and  by  anal- 
ogy it  lfeth  in  this  State,  to  compel  partition  among  coheirs 
also,  who  hold  lands  in  the  same  manner.  And  by  the  Stat. 
31  H.  VIII.  c.  1.  and  32  H.  VIII.  c.  32,  this  writ  lies  to  com- 
pel tenants  in  common  who  hold  in  communietpro  indiviso, 
and  joint-tenants  who  hold  conjunctim  etpro  indiviso  to  make 
partition  between  them  of  the  lands  so  holden,  either  as  of  ah 
estate  of  inheritance  or  for  life  or  for  years.  This  writ  derives 
its  name  from  the  allegation  contained  in  it,  that  the  defend- 
ants will  not  permit  partition  to  be  made. 

At  common  law,  if  one  parcener  aliened  her  part  to  a  stranger, 
the  other  coparceners  might  have  partition  against  the  alienee, 
for  one  coparcener  by  her  alienation  would  not  prejudice  the 
other  coparceners ;  but  the  alienee  could  not  have  his  writ  of 
partition.    Since  the  said  statutes,  the  alienee  may  have  this 
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writ  against  the  etfccr  parceners,  for  he  is  < 
with  them;  but  be  cannot  join  with  one 
another.  But  when  the  husband  of  one  coparcener,  of  < 
purchased  the  part  of  a  second  coparcener  or  coheir,  he  and  his 
wife  might  have  partition  against  the  third  coparcener  or  coheir, 
and  declare  that  they  hold  insimul  et  pre  indmise^  notwith- 
standing the  husband  is  a  tenant  in  common,  by  his  purchase 
with  the  other  parceners,  or  coheirs,  for  he  could  not  have  this 
writ  alone  against  his  wife,  and  the  third  coparcener  or  coheir. 
So  the  tenant  by  the  courtesy  of  one  coparcener,  coheir,  or 
tenant  in  common,  may  have  this.  It  also  Ins  against  him ; 
but  that  the  partition  may  bind  the  reversioner,  the  tenant  by 
the  courtesy  must  pray  in  aid  of  him.  The  defendants  in  this 
vmt  are  summoned  to  answer  the  plaintiffs  in  a  plea  of  partition. 
Of  Writs,  considered  in  their  severed  natures.  Writs  in 
real  actions,  which  lie  by  tenant  in  fee  simple,  are  considered  as 
of  three  different  natures. 

1.  The  writ  of  right  is  the  writ  of  the  highest  nature,  and 
after  a  judgment  in  that  writ,  the  demandant  can  have  no 
other  writ  And  if  he  sued  out  a  writ  of  right,  declaring  on 
his  seizin,  and  final  judgment  is  against  him,  he  cannot  after- 
wards sue  against  the  same  tenant  another  writ  of  right  de- 
claring^ the  seizin  of  his  ancestor.  For  the  mere  right  has 
already  been  tried,  in  whieh  it  was  found  that  the  tenant  had 
a  tietter  right  to  hold,  than  he  had  to  recover.  If,  on  the 
trial,  he  cannot  prove  his  seizin  as  alleged,  he  ought  to  discon- 
tinue his  suit. 

2.  The  writ  next  in  its  nature  to  the  writ  of  right,  is  the 
ancestral  writ  of  entry.  If  the  demandant  foils  in  this  ac- 
tion on  verdict,  he  can  never  after  bring  another  ancestral 
writ  of  entry.  And  although  the  first  writ  may  be  brought 
on  a  disseizin  done  to  the  ancestor,  and  the  second  on  an 
abatement  made  on  the  death  of  the  ancestor,  yet  the  two 
write  are  of  the  same  nature.  Also  if  the  first  writ  be  within 
the  degrees  or  without  the  degrees,  and  the  second  writ  be  dif- 
ferent in  this  respect  from  the  first,  yet  they  ave  both  writs  of 
the  same  nature.    For  the  nature  Of  the  writs  does  not  de- 
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fmd  m  the  mm*  of  the  leaaai'e  entry,  baft en  Ac  i 
ant's  ftk. 

If  a  the  first,  the  demandant  had  alleged  the  seizin  af 
hie  ancestor  within  forty  yean,  and  en  failing  to  prove  aa 
recent  a  eaten,  had  judgment  againfe  bin,  and  after  s«ad 
another  writ  declaring  en  the. seizin  of  bis  ancestor  within 
fifty  yean,  yet  these  two  writs  are  of  the  same  nature. 

3.  The  West  writ  in  its  nature  is  the  possessory  writ  of 
entry.  If  the  demandant  has  final  judgment  given  against 
him  in  this  action,  he  cannot  sue  against  the  same  tenaat 
another  writ  of  the  same  nature.  Although  the  two  writs 
may  vary  in  stating  the  manner  of  the  tenant's  entry,  or  in 
the  time  in  which  the  demandant  was  seized,  yet  they  are 
write  of  the  same  nature. 

The  possessory  writ  of  entry  in  the  quibus  is  called  a 
writ  of  entry  in  the  nature  of  an  assize.  The  assize  of 
novel  disseizin  and  this  possessory  writ  both  must  be  brought 
on  the  plaintiff's  own  seizin,  both  lay  against  the  disseisor, 
and  in  both  the  plaintiff  might  recover  the  land  and  damages 
at  the  oommon  law. 

Fkzherbert  considers  the  writ  of  entry  on  disseizin  in  all 
its  forms,  as  a  writ  in  the  quibus,  and  in  the  nature  of  an 
assise,  probably  because,  in  all  the  forms,  quibus  is  an  em* 
phatical  word.  In  the  first  degree  it  is  de  quftua  the  tenant 
disseized  the  demandant.  In  the  other  degrees  and  in  the 
pasty  kin  in  quibus  the  tenant  hath  no  entry  by  or  after  the 
disseizin  committed  by  another. 

The  distinction  I  have  made  appears  to  me  the  most  per* 
spicuouS)  and  agreeably  to  the  learning  of  Lord  Coke  and  of 
Booth  on  this  subject.  . 

Mr.  Justice  Blackstone  excludes  the  writ  of  entry  de  quibus 
from  the  degrees,  and  makes  the  writ  of  entry  in  the  post  the 
third  degree.  In  this  he  is  contradicted  by  all  the  old  books 
on  this  subject,  who  all  agree  that  the  tenant  in  the  post  is 
not  within  the  degrees,  and  that  the  writ  of  entry  in  the  ptat 
was  given  by  the  statute  of  Marlbridge,  after  the  second 
alienation  or  descent,  because  the  tenant  was  without  the 
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degree*  Abo  the  writ  of  eatery  in  the  poet  lies  at  common 
law  against  the  disseizor  of  the  first  disseizor,  because  ma 
entry  by  disseisin  on  a  disseisin  Ad  not  make  a  degree.  If, 
therefore,  the  writ  of  entry  in  the  q%Ubus  is  not  in  the  first 
degree,  there  are  bat  two  degrees,  the  pef}  and  the  per  and 
cui*  Bat  all  the  writers  on  the  subject  admit  that  there  are 
three  degrees  in  which  the  writ  of  entry  may  be  brought. 

The  writ  of  Assize,  Ayel,  Sasaki,  Cosinage  and  Nuper  Obiit 
have  never  been  introduced  into  our  courts.  The  manner 
in  which  all  juries  are  returned  and  impannelled,  in  the  trial 
of  all  issues  of  fact,  arising  on  the  pleadings  in  civil  actions, 
renders  the  common  law  process  in  those  writs  impracticable. 
And  the  several  kinds  of  writs  already  introduced  furnish  con* 
venient  remedies  in  all  cases  of  injury  to  real  property  by  ous- 
ter. Mr.  Justice  Blackstone  intimates  that  in  England,  since 
all  lands  are  holden  in  socage,  and  therefore  devisable,  the 
assize  of  Mortdancester  would  not  lie.  His  reason  is,  that  the 
three  points  to  be  enquired  of  by  the  assize,  may  all  be  found 
for  the  plaintiff,  notwithstanding  the  devise.    The  points  are, 

1.  If  the  ancestor  was  seized  in  fee  on  the  day  of  his  death. 

2.  If  he  died  within  fifty  years.  3.  If  the  plaintiff  was  bis 
next  heir.  If  no  other  points  could  be  tried  in  the  assize,  then 
the  reason  would  be  conclusive.  But  the  defendant  may  plead 
in  bar  of  the  assize,  a  release,  warranty,  and  perhaps  any 
other  defence  which  is  a  confusion  and  avoidance  of  the 
three  points,  and  on  issue  joined  the  trial  is  peremptory  with- 
out enquiring  of  the  three  points.  Thus  a  devise  may  be  plead- 
ed in  bar,  which,  if  found  for  the  defendant,  would  be  peremp- 
tory. And  an  opinion  of  Serjeant  Hill,  that  a  writ  of  cosinage 
lay  in  England,  is  published  in  Wentworth's  Pleading.  Yid. 
Booth,  204.  208. 

VII. 

Of  the  remedy  by  entry.  A  man  having  a  right  of  entry 
into  any  lands  may  make  a  formal  and  peaceable  entry 
thereon,  declaring  that  he  hereby  takes  possession.  And,  by 
this  entry,  he  becomes  in  fact  seized  of  the  lands,  and  may 
convey  them  either  by  descent  or  purchase.     If  the  lands  lie 
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all  in  the  same  coupty,  be  may  enter  into  pfrt,  declaring  it 
to  be  in  the  name  of  the  whole.  But  if  the  lands  lie  m  differ- 
ent counties  an  entry  must  be  made  in  each  county.  And 
if  there  be  distinct  disseizins,  the  entry  must  be  made  on  eaob 
disseizor.  Or  if  one  disseizor  hath  made  several  feofments  to 
two  pr  more  feoffees,  jtjbejre  must  be  an  entry  on  each  feoffee. 
The  right  owner  of  the  lands  can  enter  when  the  wrongful 
entry  was  tortious,  as  by  disseisin,  abatement  or  intrusion,  pr 
che  estate  discontinued  was  forfeited.  And  when  the  discon- 
tinuance is  by  the  husband  of  the  wife's  lands,  or  by  the  wife 
of  any  estate  in  dower  for  life,  or  in  tail  of  lands  which  she 
holds  of  the  inheritance  or  purchase  of  her  husband  or  his 
ancestors,  the  right  of  entry  is  not  taken  away* 

But  the  right  of  entry  may  be  taken  away  by  discontin- 
uance, by  a  descent  cast  after  disseizin,  abatement  or  intrusion, 
or  by  efflux  of  time. 

1.  A  discontinuance  of  an  estate  in  lands  and  tenements 
is  when  tenant  in  tail  or  any  person  seized  in  right  of  another, 
aliens  the  lands,  then  the  issue  or  heir,  or  he  in  reversion  or 
remainder  cannot  enter.  Under  this  definition,  tenant  in  tail 
might  discontinue  the  entail,  and  the  husband  might  discon- 
tinue the  estate  of  his  wife.  But  by  the  statute  of  32  H.  VIII.- 
c.  28.  the  discontinuance  of  the  wife's  estate  by  the  husband 
shall  not  take  away  the  entry  of  the  wife  or  her  heir,  or  of 
him  in  reversion  or  remainder,  And  by  the  statute  of  11  H. 
VII.  c.  20.  the  wife  seized  of  an  estate  in  dower  for  life  or  in 
tail  on  lands  of  the  inheritance  or  purchase  of  the  husband 
or  his  ancestors,  cannot  discontinue .  the  estate  tail,  either 
when  sole  or  with  an  after  husband,  but  the  alienation  is 
void.  Therefore  the  only  discontinuance  in  this  State,  which 
takes  away  the  right  of  entry,  is  by  the  tenant  in  tail,  not 
within  the  statute  of  11  H.  VII.  c  20.  „ 

2.  At  common  law,  if  any  man  die  seized  ,of  an  estate  of 
inheritance  gained  by  disseizin,  abatement  or  intrusion,  the 
right  of  entry  is  taken  away.  And  if  such  disseizor,  abator 
or  intruder  alien  the  inheritance,  and  the  alienee  die  seized, 
the  right  of  entry  is  taken  away. 

VOL.  XIII.— -no.  xxvi.  6 
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Bat  descent  does  not]  take  awayjan  entry,  if  he  who  dies 
seized  had  no  estate  of  inheritance.  The  right  owner  may 
enter  upon  any  disseizor,  abator  or  intruder.  And  tenant  by 
the  courtesy,  in  dower,  for  life  or  termor  for  years,  aliening  for 
a  greater  estate  than  their  own,  during  the  continuance  of 
the  particular  estate,  are  disseizors,  because  such  alienation  is 
a  forfeiture  of  the  estate.  He  may  also  enter  upon  any  alienee 
of  a  disseizor,  abator  or  intruder. 

If  tenant  for  the  life  of  another  hold  over,  after  the  death  of 
cestui  que  vie,  or  if  tenant  for  his  own  life  after  the  surrender 
of  his  term  hold  over,  the  lessor  or  his  heir  have  no  right  ct 
entry,  neither  against  the  lessee  or  his  alienee,  for  ,the  lessee 
is  in  by  deforcement,  having  first  acquired  the  freehold  right- 
fully. Also  if  tenant  for  years,  or  a  stranger  at  the  expiration 
of  the  term  held  over,  Mr.  Justice  Blackstone  says  they  are  de- 
forcers,  and  consequently  the  lessor  could  not  enter.  But 
Lord  Coke  says  the  lessee  is  a  disseizor  at  common  law,  fori 
by  the  possession  of  his  term,  he  did  not  gain  the  freehold, 
and  when  he  acquired  it  by  holding  over,  he  acquired  it  tor- 
tiously. 

3.  The  right  of  entry  may  be  lost  by  efflux  of  time  ;  for 
by  our  statute  of  limitations,  no  person  shall  enter,  unless 
within  twenty  years  after  their  right  of  entry  accrued.  Provided 
if  such  person  at  that  time,  was  an  infant,  feme  covert,  &c, 
in  which  case  such  person  may  enter  v  within  ten  years  after 
the  expiration  of  the  said  twenty  years. 


ART.  V.— ON  THE  ENGLISH  INNS  OF  COURT. 

We  propose,  in  the  following  article,  to  give  an  account  of 
the  various  ranks  into  which  the  English  bar  is  divided,  and 
of  the  requisites  to  admission  into  each  ;  and  also  some  slight 
notices  of  the  origin,  history,  rules  and  regulations  of  the  sev- 
eral Inns  of  Court    These  are  points  of  information  more 
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curious  than  practical,  it  is  true,  but  they  cannot  be  regarded  as 
devoid  of  interest  to  any  enlightened  lawyer ;  and  although 
every  one  has  some  general  notions  upon  the  subject,  few  have 
an  accurate  knowledge. 

The  great  division  of  the  English  bar,  as  is  well  known, 
is  into  attorneys  and  barristers.  The  former  are  subdivided 
.  into  attorneys  and  solicitors,  the  latter  being  nothing  more  or 
less  than  attorneys  in  chancery.  Barrister  is  the  collective 
term  applied  to  all  who  have  been  admitted  to  the  bar,  and 
includes  special  pleaders,  equity  draftsmen,  conveyancers  and 
barristers  proper,  or  counsellors. 

Mr.  Chitty,  in  his  recent  work  on  the  Practice  of  the  Law, 
Part  I.  vol.  2.  p.  42,  gives  the  following  account  of  these  sev- 
eral departments-:  '  The  professional  occupation  of  a  Special 
Pleader  is  to  give  verbal  or  written  opinions  upon  statements, 
which  may  also  be  verbal  or  written  ;  and  to  draw  pleadings, 
civil  or  criminal,  and  such  practical  proceedings  as  may  be  out 
of  the  usual  course.  The  Equity  draftsman  confines  his 
attention  to  questions,  pleadings  and  proceedings  arising  in 
equity.  The  Conveyancer  advises  upon  titles  and  rights  to 
property,  whether  personal  or  real;  arjd  he  prepares,  in  cases  of 
importance  or  difficulty,  deeds,  contracts  and  wills,  whether 
they  relate  to  the  person,  or  to  personal  or  real  property.  The 
chamber  practice  of  Counsel  is  the  same  as  that  of  a  pleader ; 
but  his  principal,  and  more  lucrative  and  pleasurable  depart- 
ment is  in  Court,  either  in  Bank  or  full  Court  or  at  Nisi  Prius, 
before  a  single  judge  and  jury.' 

Before  a  person  can  be  admitted  to  practice  as  an  attorney 
or  solicitor,  he  must  in  the  first  place  have  served  as  an 
apprentice;  for  five  years,  to  an  attorney  or  solicitor,  duly 
and  legally  sworn  and  admitted  in  one  of  the  Superior  Courts, 
—at  Westminster  or  in  some  Court  of  Record  in  England. 
Those  who  have  taken  the  degree  of  Bachelor  of  Arts  or 
Law,  in  the  Universities  of  Oxford  or  Cambridge,  or  Dublin, 
are  required  to  serve  only  three  years.  At  the  end  of  their  ap- 
prenticeship they  are  required  to  be  examined  by  one  or  more 
-of  the  judges,  touching  their  fitness  and  capacity  to  act  as 
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attorneys;  and  if  such  examination  be  satisfactory,  they  sure  to 
be  admitted,  and  their  names  enrolled  as  attorneys. 

Attorneys  in  England  occupy  a  very  important  and  respon- 
sible station.  They  are  the  medium  of  communication  be- 
tween clients  and  their  counsel.  They  perform  the  principal 
part  of  the  labor  and  drudgery  in  most  of  the  cases  which  are 
tried  before  juries,  and  the  barristers  are  merely  their  mouth- 
pieces, speaking  from  a  brief  in  which  every  thing  has  been 
prepared  beforehand  for  them.  The  greater  part  of  the  busi- 
ness of  the  profession  is  transacted  by  them,  and  their  opinion 
decides  generally  whether  a  suit  shall  be  brought  or  not. 
They  are  the  principal  agents  in  the  transfer  of  property  in 
ordinary  cases ;  in  the  investigation  of  titles,  where  there  is  no 
peculiar  difficulty ;  in  the  drawing  of  deeds,  wills,  and  infcr- 
riage  settlements,  <fcc.  &c. ;  and  in  general,  in  every*  thing 
which  requites  business  skill  and  practical  talent  rather'  thr\r\ 
legal  lore.  In  tie  coutt-rootia  their  voice  is  neveY  fteitnf. 
Their  profession  fe  d  very  responsible*  and  lucrative  dnej  and 
large  fortunes  tire  very  frequently  acquired  by  kfc  members 
A  strict  superVfetoti  ovefr  their  codduct  fe  exercised  bf  tfe 
judged,  as  weti  on  aCcoukit  of  the  temptations  fb  whfofir  thtly 
sure  exposed}  tta  of  the  inlpottdnce  of  having  die  puBBc  repbs* 
the  most  entire  confidence  in  them:  Their  names  drfc  striibk 
from  die  list,  if  atiy  thing  Hke  fittufl  ot  dtehbhfesty  te  ptttftff 
against  them. 

The  four  Inns  of  CouTt;— the  Inner  Teniple,  the  MfcHfc 
Temple,  Lincoln's  Inn  and  Gray's  Inn — severally  enjoy  tbd 
privilege  of  conferring  the  rarik  of  Barrister  at  La# ;  ril  rank 
which  constitutes  an  indispensable  qualification  for  practice 
in  the  Superior  courts.  There  are  no  possible  means  of  be- 
coming a  Barrister  at  Law,  but  that  of  being  enrolled  as  a 
Student  in  one  or  other  of  these  Inns,  and  afterwards  apply- 
ing to  its  principal  officers,  or  Benchers,  for  a  call  to  the  Bar. 
Before  a  person  can  be  admitted  a  member  or  student,  lie  must 
furnish  a  statement  in  writing,  describing  his  age,  residence, 
and  condition  in  life,  and  comprising  a  certificate  of  his  re- 
spectability and:  fitness  to  be  adiriitted*  which  must  be  signed 
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by  the  party,  mad  a  Bencher  of  tba  Society,  or  two  berrielero. 
No  person  is  admitted  without  the  approbation  of  a  Bencher, 
or  of  the  Benchers  in  council  aatemUed.  At  the  Inner 
Temple  and  at  Gray's  Inn  no  person  is  admissible  while  en- 
gaged in  trade.  Since  1829,  it  has  been  a  regulation  at  the 
Inner  Temple  that  no  person  shall  be  admitted  without  a  pre- 
viou8  examination  (by  a  Barrister  appointed  by  the  Bench  lor 
that  purpose)  in  classical  attainments  and  the  general  subjects 
of  a  liberal  education. 

After  the  admission,  nothing  more  is  necessary,  in  order  to 
be  called  to  the  Bar,  than  that  the  student  should  have  kept 
commons  for  three  years,  or  twelve  terms,  by  dining  in  the  Hall 
at  least  three  times  in  each  term.  The  time  of  probation  is 
extended  to  five  years,  where  the  student  has  not  taken  the 
'  degree  of  Master  of  Arts  or  Bachelor  of  Law,  at  the  Uni- 
versities of  Oxford,  Cambridge  or  Dublin,  or  (at  Lincoln's 
Inn)  is  a  member  of  the  Faculty  of  Advocates  in  Scotland. 
No  person  can  be  called  to  the  Bar,  who  isr  under  twenty^one 
years  of  age,  or  while  be  is  en  the  roll  of  Attorneys,  Solicitors 
or  Proctors.  No  person  in  Priests'  or  Deacons'  Orders  can  be 
called  to  the  Bar.1  The  call  to  the  Bar  is  by  an  act  of  the 
Benchers  in  Council  or  Parliament  assembled.    The  name 

-  *  The  celebrated  John  Home  Tooke  was  refused  an  admittance  to  the  Eng- 
lish bar,  on  the  alleged  ground  that  he  had  once  been  a  clergyman,  and  could  (aa 
it  was  held)  never  abandon  his  clerical  character.  He  lost  hie  election  by  only 
one  vote,  and  was  supposed  to  hate  been  rejected  solely  on  account  of  bis  ob- 
noxious political  principles.  The  disappointment  was  a  very  keen  one,  and  em- 
bittered the  remainder  of  his  days.  He  was  an  extremely  well-read  lawyer,  as 
appears  by  the  report  of  his  trial  for  high-treason  in  Howell's  State  Trials.  Lord 
Erskine  said,  ori  that  occasion,  it  would  hate  been  impossitte  lor  him  to  have 
conducted  his  defence,  but  from  the  important  assistance  which  ho  had  domed 
from  the  legal  abilities  and  learning  of  his  client. 

In  the  8th  Volume  of  the  Law  Magazine,  p.  138,  it  is  stated  that  Arthur 
Murphy,  the  dramatic  writer,  and  translator  of  Tacitus,  was  refused  ^mifttfon 
to  the  bar,  because  he  had  acted  on  the  Stage ;  but  in  Aikin'e  General  Biography 
it  is  stated  that  he  was  refused  admittance  at  Gray's  Inn,  but  obtained  it  at 
Lincoln's  Inn.  It  is  generally  understood  that  there  was  considerable  opposi- 
tion to  the  admission  of  Sir  Edward  Sogden,  the  present  Lord  Chancellor  of  Ire- 
land, to  the  Bar,  on  account  of  the  lowness  of  his  origin,  be  having  been  a  bar* 
Mi's  apprentke,  if  we  mistake  not. 
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and  description  of  c*ery  candidate  must  to  tang  up  m  the 
HaH  a  fortnight  before  be  m  oafed*  Any  person  applying  to 
be  called  to  tbe  Bar ;  most  make  application  toa  Bencher  to 
more  for  the  tame,  and  tbe  list  of  applicant*  to  be  called  to 

tbe  Bar  at  any  Society,  ie  always  transmitted,  before  tbe  call 
takes  place,  to  tbe  other  Soctetne.  At  the  Inner  Temple, 
Middle  Temple,  and  Lincoln's  Inn,  no  attorney  or  soHciftbr  can 
be  admitted  to  commons  for  the  purpose  of  being  called  to  the 
Bar,  until  his  name  shall  have  been  struck  off  the  it* 
There  are  various  local  regulations  peculiar  to  the  several  So- 
cieties, which  would  not  be  interesting  to  our  readers.  Mem- 
bers are  required  to  dine  in  black  gowns,  which  are  loaoed  to 
them  on  paying  a  shilling  a  term. 

The  expenses  of  an  admission  to  tbe  English  bar  are  very 
considerable,  and  vary  in  the  several  Societies,  from  about 
four  hundred  and  ffty  to  six  hundred  dollars. 

There  are  a  few  points  in  these  rules  and  regulatteas  pe- 
culiarly worthy  of  notice.    In  the  fast  place  it  will  be  seen 
that  a  person  may  be  admitted  to  the  English  bar,  without 
ever  having  read  a  page  of  Blackstooe,  if  he  has  only  paid  a 
certain  sum  of  money  and  eaten  a  certain  number  of  dinners 
The  cpok  is  the  only  Professor  w  hose  exercises  they  are  obliged 
to  attend.    In  point  of  fact,  they  generally  do  pass  more  or 
less  of  their  time  of  probation  in  the  office  of  some  convey- 
ancer or  special  pleader,  not  basking  in  the  '  gladsome  light  of 
jurisprudence,1  but  groping  through  the  ( palpable  obscure9  of 
forms,  precedents  and  instruments,  and  learning  by  rote  a  set 
of  rules  and  principles,  which  have  lost  their  vitality  by  being 
dissevered  from  tbe  great  body  of  the  science  to  which  they 
belong,  and  to  the  symmetry  and  perfection  of  which,  each  in 
its  place  contributes.    The  slender  advantages,  which  may 
thus  be  derived,  are  however  entirely  optional.    Absurd  and 
irrational  as  this  course  seems,  it  will  be  found,  like  many 
theoretical  absurdities,  to  be  attended  with  very  little  practical 
ipconvenience.     The  laws  of  demand  and  supply  obtain,  in 
intellectual,  as  well  as  natural  products ;  and  the  splendid  pri-* 
zee  held  out  to  success  at  the  English  Bar,  will  always  secure 
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the  rapmite  amount  of  iWky.  -  In  the  few,  mote  than  in 

any  other  profeswon,  it  is  the  metal,  mad  not  the  stamp*  whMt 

givou  currency  lo  the  com).    Give  a  young  ntn  the  beet  legal 

advantages,  and  it  mil  depend  entirely  upon  himself  whether 

be>  ever  learns  the  difference  between  a  demurrer  and  a  plea 

in  abatement    However  easily  the  tide  ef  Bequire  may  be 

obtained,  and  however  wide  the  gates  of  the  profession  may 

be  opened,  the  public  will  never  suffer  from  thedulnessor  the 

ignorance  of  its  legal  advisers.    Learning  and  talent  wiH  in* 

evitabry  obtain  the  honors  and  the  wealth,  and  every  young 

man  must  show  a  set  of  credentials,  which  cannot  be  forged, 

before-  he  is  indulged  with  what  has  been  happily  called  <  the  < 

patronage  of  opportunity*'    In  those  States  of  our  Union,4n 

which  an  examination  is  requisite  before  a  candidate  can  he 

admitted  to  the  Bar,  we  apprehend  that  there  is  no  superiority 

so  for  as  regards  the  learning  and  ability  of  the  profession 

over  those  in  which  no  such  examination  is  required. 

Another  point  to  be  observed  is,  that  the  Benchers  of  the 
several  Inns  of  Court  have  an  uncontrolled  and  irresponsible 
power  of  debaringany  person  from  admission  into  their  Socie- 
ties, though  that  is  the  first  step  towards  entering  a  lucrative 
and  honorable  profession.  At  the  end  of  the  three  or  five 
years,  they  have  also  the  power  of  refusing  the  call  to  the  Bar, 
but  from  their  decision  in  this  instance  there  is  an  appeal  to  the 
Judges.  The  Benchers  are  the  principal  officers  of  each  so- 
ciety, and  are  elected  from  the  senior  Barristers.  Among 
them  are  found  die  names  of  the  leading  members  of  the 
profession,  and  in  their  honor  and  integrity  the  public  have 
generally  a  guaranty  that  their  great  authority  wiM  not  be 
abused,  or  made  the  instrument  of  oppression. 

A  Report  has  been  recently  presented,  on  the  subject  of  the 
authority  of  the  Inns  of  Court,  by  a  committee,  of  which  Mr. 
PoHock  is  chairman,  and  Messes.  Stephen  and  Starkie  are 
members.  They  suggest  some  important  changes.  They 
recommend  that  the  Judges  be  authorized  and  enjoined  to 
receive  an  appeal  from  any  act  of  the  Benchers  of  any  Inn 
or  Court,  rejecting  an  application  for  admission  into  their  So* 
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eirty.  They  abo  recommend  that,  in  all  cases  whore  as  ap- 
plication is  rejected,  whether  k  relates  to  admwwon  as  a  Stu- 
dent, or  to  the  call  to  the  Bar,  the  party  applying  shall  hate 
notice  in  writing  of  the  cause  of  rejection ;  shall  be  allowed 
la  clear  himself  from  any  charge  of  misconduct  which  k  may 
involve,  and  for  that  purpose  shall  be  at  liberty  to  make  Ins 
defence  either  in  person  or  by  counsel,  and  to  produce  evidence ; 
and  that  a  full  report  of  the  whole  evidence  and  other  pro- 
ceedings before  the  Benchers,  shall  (in  the  event  of  an  appeal) 
be  laid  before  the  judges.  They  also  recommend,  that  in  fu- 
ture, no  general  rules  or  orders,  to  be  made  by  any  of  the  So- 
cieties on  the  subject  of  admission  of  Students,  or  the  call  to 
the  Bar,  shall  be  of  any  force,  until  they  shall  have  Uaen  laid 
before  all  the  Judges  of  the  Superior  Court  at  Westminster,  - 
to  be  assembled  for  that  purpose,  and  approved  and  subscribed 
by  such  judges,  or  any  eight  or  more  of  them.  In  addition 
to  the  obvious  propriety  and  justice  of  these  alterations,  the 
Commissioners  remark,  thai  such  a  course  would  be  a  partial 
return  to  ancient  usage,  since  it  incontestaUy  appears  by  ancient 
authorities,  and  especially  Dugdale,  that,  in  former  times,  the 
Judges  and  the  Benchers  made  regulations,  to  be  observed  by 
the  Inns  of  Court,  not  only  respecting  the  admission  to  the 
Bar,  but  generally  regarding  the  conduct  of  the  members  of 
the  Inn  and  the  admission  of  students. 

The  privileges  of  the  Inns  of  Court  seem  to  have  arisen 
from  prescription  and  gradual  acquiescence,  rather  than  from 
any  positive  grant  They  are  not  corporations,  but  voluntary 
societies,  and  have  no  charter  from  the  Crown.  The  leading 
case  on  the  subject  is  that  of  Rex.  v.  Gray's  Jnn,  Doug.  364, 
in  which  it  was  decided  that  the  Court  of  King's  Bench  have 
no  power  to  issue  a  mandamus  to  compel  the  Benchers  to 
call  an  individual  to  the  degree  of  barrister  at  law,  and  that 
•the  only  remedy  was  in  the  nature  of  an  appeal  to  the  Judges, 
as  visitors.  In  the  case  of  Mr.  Wooller,  reported  as  the  case 
of  The  King  v.  The  Benchers  of  Lincoln's  Inn,  4  B. 
&  C.  855.  it  was  held  that  the  Judges  had  no  power,  as 
visitors,  to  interfere  with  the  regulations  of  the   Inns  of 
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Ctorirt,  mpwAag  the  admMon  of  sttwfcnte ;  and  ato  thai 
th&Odurt  of  Kfafg  Bfttich  could  dot,  in  «ooh  case,  inter*** 
by  mandamus.  It  was  observed  by  Mr.  Justice  Bayley, 
1  Bwry  individual,  however,  has  not  on  inchoate  right  to  be 
admitted  a  ihember  of  any  of  these  societies.  They  make 
their  own  rules,  as  to  the  admission  of  members,  and  even  if 
thirty  act  capriciously  upon  the  subject,  this  court  can  give  no 
remedy  to  such  a  case,  because  in  feet,  there  has  beta  no  vio- 
ka»a  of  aay  right.'1 

The  Inns  of  Court  are  four  in  number,  viz.  Lincoln's  Inn, 
tfe*  Inner  Temple,  the  Middle  TetopU,  arid  Gray's  Inn. 
There  are  also  eight  Inns  of  Chancery,  which  are  appendages 
toKhe  Inns  of  Court,  viz.  FarnvaTs  Inn,  and  Thavie's  Inn, 
Waaging  to  Lincoln's  Inn ;  Clement's  Inn,  CtiffbnTs  Inn  and 
Lyon's  Inn,  belonging  to  the  Inner  Temple ;  New  Inn,  belong- 
ing to  the  Middle  Teinpie ;  and  Barnard's  Inn  and  Staple  Inn; 
belonging  to  Gray's  Inn.  The  Inns  of  Chancery  were  for* 
mniy  preparatory  schools  of  lavr,  in  which  the  younger  stu- 
dents were  placed  to  learn  die  dements  of  the  law,  previa* 

1  The  power  of  the  Benchers  of  the  several  Inns  of  Court*  has  recently  be- 
come of  mailer  ofdiwfosaion  and  intend,  from  the  case  of  D.  W.  Harvey,  Esq. 
a^inember  ox  Peniament'  of  considerable  note*'  Tin*  gentleman  was  formerfy 
avafttenieytbutliadUeiJsjaesteiickn^ 

himself  for  ednussion  to  the  Bar.  He  applied  to  the  Benchers  of  the  Inner  Teen- 
ple,  for  a  call,  in  1821,  and  was  rejected,  on  account  of  sundry  transactions  pre- 
juffi^fthttctara^  From  this 

dteiaioaYllsa&eaJed'totlfeWd^  In  1883,  he  was 

heafd  agel£  beta  the  Benchers  of the  Inner  Temple,  who  coa^rmed  their  IwBaar 
rejection.  -  The  London  Law  Magazine,  No.  26,  for  November  1834,  in  an  article 
upon  his  case,  says,  ( His  character  was  impeached  by  Ave  verdicts,  four  or  five 
«dteiflri  reproofs  (they  might  weir  be  termed  condemnations)  from  the  Bench  of 
Justis*  two  deciaions  of  two  sets  of  Benchers  of  the  Inner  Temple,  and  em* 
decision  of  the  twelve  Judges;  after  hearing  the  present  Lord  Chancellor  (Lord 
Brougham)  and  the  present  Lord  Chief  Justice  of  the  King's  Bench  as  his 
counsel,  to  say  nothing  of  imputations  without  number,  generally  current  and 
as  generally  credited  in  society.'  Since  Mr.  Harvey  has  been  a  member  at 
Parh^nen^helMbeenh^efi^abfe  He 

endeavomd  to  procure  the  passage  of  an  act,  giving  to  the  Court  of  BlngNi 
tiench  power  to  compel  the  Benchers  to  admit  persons  to  the  bar,  and  as  awP 
dttite,— but  foiled.  A  select  committee  df  the  House  Cf  Commons  nas^ejpMrttft 
mmsfovbr^eTy  recently.  ThrKovembernuinter  of  the  London  LaWBfaf*. 
zine  treats  their  report  with  great  contempt. 
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to  their  admission  into  the  Inns  of  Court*  Tkey  have  lot*; 
ceased  to  retain  that  diameter ;  and  are  now  occupied  prinei- 
paUy  at  placet  of  business,  by  attorneys  and  solicitors, 

Lincoln's  Inn  is  situated  in  Chancery  Lane,  in  London, 
and  is  composed  of  the  ruins  of  a  religious  house,  called 
Blackfriar's  House  in  Holborn  (from  a  community  of  BJnck- 
firiare  who  occupied  it  in  the  thirteenth  century,)  and  of  the 
house  of  Ralph  Nevil,  Bishop  of  Chester.  When  the  Blaek- 
friare  removed  to  a  new  monastery  in  1876,  their  premises 
in  Holborn,  were  given  by  Edward  the  First  to  Sir  Henry 
Lacy,  Earl  of  Lincoln,  who  assigned  them  to  the  law  students, 
by  whom  they  were  at  the  time  principally  occupied.  Hence 
the  name  of  Lincoln's  Inn  has  been  given,  not  only  to  that 
which  had  been  the  property  of  the  Earl  of  Lincoln,  but  to 
all  the  premises  of  which  the  Society  subsequently  became 
possessed.  There  is  a  chapel  attached  to  this  Inn,  where 
divine  service  is  regularly  performed  by  a  chaplain  appointed 
by  the  Society.  The  chapel  windows  are  of  stained  glass, 
representing  portraits  and  armorial  bearings.  The  Hall  is  a 
spacious  Gothic  structure,  on  the  windows  and  pannefa  of 
which  the  arms  of  various  law  dignitaries,  who  have  been 
members  of  the  society,  are  emblazoned,  including  a  succession 
of  illustrious  names,  from  Pucjcering  and  Fortescue  to  Erskint 
and  Ellenborough.  The  Lord  Chancellor  holds  his  sittings 
here  during  the  vacations.  The  Society  of  Lincoln's  Inn 
have  an  ample  library  of  books  and  manuscripts  ;  among  the 
latter  of  which  are  many  which  belonged  to  Sir  Matthew 
Hale,  who  was  a  member  of  the  Society. 

The  Temple  is  situated  in  Fleet  Street,  and  derives  ks 
name  from  having  been  formerly  the  place  of  residence  of 
the  powerful  and  wealthy  order  of  Knights  Templars.  At 
the  suppression  of  this  order,  in  the  reign  of  EJdward  the 
Second,  their  possessions  were  forfeited  to  the  crown.  After 
passing  through  various  hands,  the  Temple  was  granted  by 
Edward  the  Third,  to  the  Knights  Hospitallers  of  St.  John  of 
Jerusalem,  who  demised  it  for  ten  pounds  a  year,  to  certain 
students  of  the  common  law.    The  above  facts  rest  solely 
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upon  tradition,  all  the  books  and  records  in  the  Temple  having 
been  burned  by  Wat  Tyler  and  his  associates,  in  the  fourth 
year  of  the  reign  of  Richard  the  Second,  on  account  of  some 
enmity  they  bore  towards  Robert  de  Hales,  a  bencher.    The 
number  of  the  students,  however,  increased  so  much,  that  in 
a  short  time  after  they  found  it  convenient  to  divide  them- 
selves into  two  bodies,  which  have  ever  since  been  known  by 
the  name  of  the  societies  of  the  Inner  and  of  the  Middle 
Temple.    They  held  their  premises  as  tenants  to  the  Hos- 
pitallers, till  that  order  was  abolished  in  the  thirtieth  year  of 
the  reign  of  Henry  the  Eighth,  and  afterwards  of  the  crown 
by  lease,  until  the  time  of  James  the  First,  when  that  monarch 
granted  them  to  Sir  Julius  Caesar,  and  others,  benchers  of  both 
societies,  *  to  have  and  to  hold  to  themselves,  their  heirs  and 
assigns  forever,  for  lodgings,  reception  and  education  of  the 
professors  and  students  of  the  laws  of  the  realm,  yielding 
and  paying  to  the  said  king,  his  heirs  and  successors,  at  the 
receipt  of  the  Exchequer ,  the  sum  of  ten  pounds  a  year  for 
each  of  the  temples.'1 

Gray's  Inn  stands  on  the  north  side  of  Holborn,  nearly 
opposite  the  end  of  Chancery  Lane.  It  was  anciently  the 
residence  of  the  Lord  Gray  of  Wilton,  whence  its  name  is 
derived.  It  devolved  upon  the  crown  in  the  reign  of  Henry 
the  Eighth,  who  made  a  grant  thereof  in  fee-farm  to  the 
benchers  of  this  society,  reserving  the  annual  rent  of  61. 13s.  4d., 
and  it  has  continued  in  their  possession  ever  since.  The 
garden  of  this  Society  is  remarkable  for  its  size  and  beauty. 
The  elm-trees,  on  each  side  of  the  walk,  were  planted  by 
Lord  Bacon,  who  was  a  member  of  the  Society. 
Time,  the  great  innovator,  has  effected  important  changes  in 

1  h  was  in  the  garden  of  the  Temple,  that,  according  to  Sfcakspeaie,  the 
white  and  red  roses  were  assumed  as  the  respective  badges  of  the  houses  of 
York  and  Lancaster. 

'  This  brawl  to-day 
Grown  to  this  motion  in  the  Temple  garden, 
Shall  send,  between  the  red  rose  and  the  white 
A  thousand  souls  to  death  and  deadly  night' 

1  Hen.  VI.  Act2.  Scene  4. 
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^  character  <rf  the  In  m  of  <>wt    Thay  oo^tiM^  fc»roedj 
^ooUpgiate  institution,  go^ 

exercises  jyere  performed  lecture*  rqad,  $tr*d  depmfi  CQnfcnrqd  jp 
tlft  ^common  law,  as  at  the  uoivenftjpe  in  the  14000  and  ciyil. 
A  ipopopoly  io  the  teaching  of  law  F««  gW*^  M>  d*W>*  iff 
,  King  Henry  tbe  Third.  It  wa*  10  t^fls  c^ys  tb?  CMg$pm 
for  the  nobility  and  gentry  of  the  iwlm  to  i$n$  their  qppp Jp 
the  Ions  of  Court  for  instruction ;  a  Jujpwle^ge  of  the  Ia^r? 
of  the  land  being  deemed  essential  to  a  finished  edwa^ioo* 
In  the  time  of  Sir  John  Forteecue,  there  were  two  thfHiffifld 
students  at  the  several  Inns,  most  of  whom  were  of  nob^e 
birth,  and  were  /studying  the  law  without  any  intenfttpn  pf 
ever  practising  it  So  high  indeed  were  the  expenses  in 
those  days,  that  the  sons  of  tbe  wecjtby  alone  couVi  be  adjoitt^. 
The  various  Inns  of  Court  and  Chancery  formed  a  Uttff 
world  of  their  own,  governed  by  peculiar  laws  am}  regul^tippg 
of  their  own  framing.  Its  inhabitants  were  dispersed  atop 
in  contiguous  buildings,  like  the  students  in  our  cpUqges,  3^4, 
like  them,  were  subject  to  a  strict  internal  police.  Ttyajf 
drees,  their  deportment,  their  style  of  living,  were  all  matters 
of  express  regulatiop.  Some  qf  the  rules  and  Qxfejrs  wpre 
very  curious.  Among  those  at  Gray's  Inn,  anciently,  were 
such  as  these :  that  no  fellow  of  the  society  should  stand  with 
fyis  back  to  the  fire  ;  that  no  fellow  of  the  society  should  mgifce 
any  rude  noise  in  the  hall,  at  exercises  or  at  meal-times ;  also, 
t^at  no  laundresses  nor  women  called  victuallers  should  come 
into  tbe  gentlemen's  chambers  of  the  society,  unless  th^y  were 
full  forty  years  of  age ;  nor  send  their  maid-servants,  of  what 
age  soever,  into  the  said  gentlemen's  chambers ;  upon  penalty, 
for  the  first  offence,  of  him  that  should  admit  of  any  such,  to 
be  put  out  of  commons ;  for  the  second,  to  be  expelled  the 
bouse.  In  the  reign  of  Queen  Mary,  it  was  ordered  in  the 
Inner  Temple,  that  no  fellow  of  the  house  should  wear  his 
beard  above  three  weeks  growth,  upon  pain  of  twenty  shillings. 
Long  and  curled  hair  was  also  forbidden,  and  all  gowns  that 
were  not  of  a  sad  color.  Boots,  spurs  and  daggers  were  pro- 
scribed  articles,  and  tbe  wearing  of  the  regular  uniform  dress 
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was  strictly  enjoined  in  all  the  Inns.  A  gefldeman  of  Lin* 
coin's  Inn,  in  the  ieig*  of  Queen  Mary,  was  fined  five  groate 
for  going  into  Cheapeide  m  his  study  gown. 

The  minuteness  and  severity  of  the  internal  police  of  these 
establishments,  will  not  seem  uncalled  for,  when  we  recollect 
the  great  number  of  wild  young  gallants,  of  the  wealthiest 
and  noblest  families  in  England,  that  were  assembled  there, 
especially  in  those  days  when  such  unbridled  license  was 
given  to  the  higher  classes,  and  to  be  noble,  was  a  sufficient 
excuse  for  almost  anything.  The  reader  of  the  earlier  portions 
of  English  literature  will  find  constant  allusions  to  the  lawless 
character  of  these  nurslings  of  the  law ;  and  a  Templar  is 
another  name  for  a  swaggering,  desperate  young  blade,  who 
buffies  tradesmen,  and  fights  with  constables,  and  is  the  hor- 
ror of  all  sober  citizens.     It  will  be  remembered  with  what 
chuckhng  self  complacency  Justice  Shallow  alludes  to  his* 
having  been  a  student  at  Clement's  Inn,  where  they  still  call 
feira  i  mad  Shallow,'  and  to  his  having  heard  the  chimes  at 
midnight,  in  company  with  Sir  John  Falstaff,  another  hope- 
Ibl  law -student,  of  the  same  standing.   The  character  of  master 
Reginald  Lowestoffe,  in  the  Fortunes  of  Nigel,  is  familiar  to 
our  readers,  and  is  no  doubt  a  faithful  portrait  of  the  Templar 
of  a  later  age.     That  they  had  not  altogether  lost  their  old 
character,  even  so  late  as  the  beginning  of  the  last  century, 
is  evident  to  those  who  are  at  all  acquainted  with  the  period* 
kal  literature  of  that  period.1 

1  The  following  anecdote,  quoted  from  Strype,  in  Herbert's  Antiquities  of 
the  Inns  of  Court,  gives  a  curious  picture  of  the  manners  of  the  times,  and  of 
the  homage  paid  to  the  higher  by  the  lower  classes,  who  certainly  were  thankful 
for  small  favors.    Strype  is  speaking  of  St  Clement's  church,  and  says — 

'Here  about  this  church,  and  in  the  parts  adjacent,  were  frequent  disturb* 
anees  by  reason  of  the  unthrifts  of  the  Inns  of  Chancery,  who  were  so  unruly 
en  nights,  walking  about  to  the  disturbance  and  danger  of  such  as  passed 
sJsng  the  streets,  that  the  inhabitants  were  fain  to  keep  watches.  In  the  year 
1563,  the  Recorder  himself*  with  six  more  of  the  honest  inhabitants,  stood  by  St. 
Clement's  church,  to  see  the  lanthorn  hung  out,  and  to  observe  if  he  could  meet 
with  any  of  these  outrageous  dealers.  About  seven  at  night  they  saw  young 
Sir  Robert  Cecil,  the  lord  treasurer's  son,  who  was  afterwards  secretary  of 
state  to  the  Queen,  pass  by  the  church;  and*  an  he  pined  gave  them  a  civil 
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As  the  Inns  of  Court  were,  for  so  long  a  period,  resorted  to 
for  education  by  the  wealthy  and  high-born  young  men  of 
England,  the  law  was  by  no  means  the  exclusive  object  of  study/ 
The  gaieties  and  festivities  of  life  received  attention  no  leas 
than  the  gravities  and  solemnities  of  the  law.    '  There  is,' 
says  Fortescue,  'in  both  the  Inns  of  Qourt,  and  the  Inns  of 
Chancery,  a  sort  tif  academy  or  gymnasium,  fit  for  persons 
of  their  station,  where  they  learn  singing,  and  all  kinds  of 
music,  dancing,  and  such  other  accomplishments,  and  diver- 
sions, (which  are  called  revels)  as  are  suitable  to  their  quality, 
and  such  as  are  usually  practised  at  Court.'     Dugdale,  in  his 
Origines  Juridiciales,  says,  that  the  Inns  of  Court  were 
so  denominated,  *  because  the  students  studied  there,  not  only 
the  laws,  but  all  such  other  exercises  as  might  make  them 
the  more  serviceable  to  the  King's  Court ;  such  as  dancing, 
,singibg,  playing  on  musical  instruments,  and  learning  di- 
vinity on  festival  days.'    There  is  more  than  one  distinguished 
legal  name  on  record,  who  combined  with  sound  learning, 
those  lighter  accomplishments,    which    would    now    seem 
hardly  compatible  with  it.     Sir  Christopher  Walton,  as  is 
well  known,  first  gained  the  favor  of  Queen  Elizabeth  by  his 
graceful  bearing  in  a  masque  prepared  by  the  lawyers, 

When  a  Lord  keeper  led  the  brawls 
And  seals  and  micas  danced  before  him. 

That  grim  personification  of  special  pleading,  Sir  Edmund 
Saunders,  excelled  upon  the  harpsichord  ;  and  Lord  Keeper 
Guilford  was  a  scientific  and  practical  musician.  Sir  John 
Davis — the  reporter,  and  probably  the  only  individual  on  re- 
cord, who  has  been  distinguished  in  poetry  and  in  law-— wrote 
a  poem  called  i  Orchestra,  or  a  poem,  expressing  the  antiquity 
and  excellence  of  Defacing.' 

In  'Herbert  on  Inns  of  Court'  there  will  be  found  a  great 
many  curious  details,  extracted  from  legal  antiquarians,  and 

salute;  at  which  they  said,  So,  you  may  see,  how  a  nobleman's  son  can  use 
himself,  and  how  he  putteth  off  his  cap  to  poor  men :  our  Lord  bless  him.     This 
.    passage  the  Recorder  wrote  in  a  letter  to  his  father,  adding  ( ( Your  lordship  hath 
cause  to  thank  God  for  so  virtuous  a  child."  ' 
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from  the  records  of  the  several  societies,  respecting  the  ancient 
revels,  entertainments,  masques,  grand  Christmasses,  banquet- 
ting  nights,  and  other  amusements  of  the  Inns  of  Court,  in 
days,  when  the  world  was  not  so  old,  and  grave,  as  it  is  now. 
These  were  all  matters  of  formal  regulation,  and  were  looked 
upon  as  of  high  importance.  By  An  order  made  in  the  reign 
of  James,  the  First,  by  the  benchers  of  Lincoln's  Inn,  it  appears, 
'that  the  tinder-barristers  were  by  decimation  put  out  of 
commons,  for  example's  sake,  because  the  whole  bar  were 
offended,  by  their  not  dancing  on  the  Candlemas  day  preceding, 
according  to  the  ancient  order  of  this  society,  when  the  judges 
were  present'  cThe  Lord  of  Misrule,'  '  Jack-straw/  «thev 
King  of  the  Cockneys,7  and  other  comic  personages,  figured  in 
their  solemn  revels,  which  were  under  the  charge  of  an  officer 
specially  appointed  for  the  purpose,  called  the  master  of  the 
revels.  These  took  place  with  great  splendor,  at  Christmas, 
on  St.  Stephens  and  Ascension  day,  at  AU-hallown  and  Can- 
dlemas. The  following  is  the  account  given  by  Herbert,  as 
practised  in  the  Inner  Temple. 

1  First,  the  solemn  revels,  after  dinner,  and  the  play  ended, 
were  begun  by  the  whole  house,  judges,  Serjeants  at  law, 
benchers,  and  the  utter  (outer)  and  inner  bar,  led  by  the  mas- 
ter of  the  revels ;  after  this  ceremony,  one  of  the  gentlemen 
of  the  utter  bar,  was  chosen  to  sing  a  song,  to  the  judges, 
Serjeants  or  masters  of  the  bench,  which  was  usually  per- 
formed ;  or  in  lieu  of  it,  was  an  amerciament.  Then  the 
judges  and  benchers  took  their  places  and  sat  down  at  the 
upper  end  of  the  hall,  which  done,  the  utter  barristers,  and % 
inner  barristers,  performed  a  second  solemn  revel  before  them. 
This  ended,  the  utter  barristers  took  their  places  and  sat 
down  ;  and  some  of  the  gentlemen  of  the  inner  bar,  present- 
ed the  house  with  dancing,  which  was  called  the  poet-revels. 
~  These  dances  were  continued,  till  the  judges,  or  bench  thought 
proper  to  rise  and  depart' 

In  the  Middle  Temple,  the  revels  and  dancings  continued 
the  twelve  days  of  Christmas ;  and  each  day  after  dinner  and 
supper,  the  senior  master  of  the  revels,  sung  a  '  caroll  or  song, 
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and  conu»anded  other  gentlemen,  then  there  present,  to 
with  him  and  the  company/  which  ( was  very  decently  per- 
formed.' The  principal  ceremony  at  this  Inn,  was  cm  St 
Stephen  V  day,  which  consisted  of  a  '  sort  of  drama,  in  which 
the  company  personated  various  characters!  accompanied  by 
.music,  dancing  and  pageantry.'  The  ceremonies  concluded 
with  the  actual  hunting  round  the  halt,  of  a  fox  and  a  cat, 
with  nine  or  ten  couple  of  hounds. 

'  Besides  these  stfemn  revels  (says  Dugdale)  or  measures 
aforesaid,  they  had  wont  to  be  entertained  with  post-tfeveb, 
performed  by  the  better  sort  of  the  young  gentlemen  of  the 
society,  with  golliards,  coranioes  and  other  dances;  or  else, 
with  stage  plays.9 

The  Inns  of  Court  were  especially  remarkable  for  the 
splendor  and  success  with  which  they  devised  and  performed 
those  entertainments  called  masques,  which  were  once  w»  pop- 
ular, and  to  which  we  owe  the  '  Comus '  of  Milton,  and-sowaef 
the  fined  eflbrta  of  the  Muse  of  Ben  Jonson.  A 
was  presented  by  them  at  Whitehall,  on  occasion  of  the  i 
riage  of  Elizabeth,  daughter  of  King  James  the  First,  to 
Frederick,  Count  Palatine,  which  cost  ever  a  thousand  pounds, 
and  was  defrayed  by  an  assessment  on  each  of  the  mem- 
bers of  the  seven*!  societies.  The  moist  splendid  manqne  en 
record,  given  by  these  societies  was  that  presented  to  King 
Charles  the  First  and  his  queen,  in  the  ninth  year  of  bis 
reign,  at  Chriefjoj**  Among  the  Committee  for  arranging 
tins  splendid  pageant,  will  be  seen  the  memorable  names  of 
Selden, '  Whiteloek,  Hyde,  Finch  and  Noy,  who  were  soon 
destined  to  sustain  (heir  parts  in  one  of  the  most  solemn  and 
majestic  dramas  ever  acted  on  the  great  stage  of  the  world. 
Notwithstanding  the  inconsistency  between  the  usual  habits 
and  studies  of  these  grave  scholars  and  lawyers,  and  such 
fantastic  entertainments  a*  this,  the  Committee  entered  upon 
their  task  with  great  alacrity,  continued  in  it  with  much  sprit, 
and  were  triumphantly  successful  in  their  efforts.  We  should 
like  to  see  a  committee  composed  of  Lord  Eldon,  Lord  Lyad- 
hurat,  Sir  Edward  Sogden,  Messrs.  Preston  and  Cbitty,  or  of 
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any  other  eminent  lawyers  of  the  day,  sitting  down  to  arrange 
a  masque  for  the  entertainment  of  the  Princess  Victoria, 
and  like  still  more  to  witness  the  result  of  their  labors.  The 
versatile  talents  of  Lord  Brougham  might  here  find  an  appro- 
priate sphere  of  exercise.1 

Among  the  ancient  customs  of  the  several  Inns  of  Court, 
that  of  the  public  readings  upon  statutes  deserve  particular 
attention. '  The  members  of  the  societies  were  divided  into 
benchers,  utter  and  inner  barristers,  according  to  their  standing, 
(so  called  from  the  forms  on  which  they  sat)  and  students. 
Twice  every  year,  during  the  learning  vacations,  so  called, 
— one  of  which  was  in  Lent,  and  the  other  at  the  close  of  sum- 
mer,—one  of  the  utter  barristers,  who  had  be£n  previously  se- 

1  Id  Whitelocke's  Memorial*,  the  reader  will  find  a  most  animating  descrip- 
tion of  the  above  masque.  The  historian  seems  to  dwell  upon  it  with  fond  re- 
collection, either  on  account  of  the  agency  which  he  himself  had  in  it,  or  from  a 
willingness  to  detain  his  reader  as  long  as  possible  among  scenes  of  cheerfulness 
and  gaiety,  before  entering  upon  the  serious  tragedies  of  a  later  period.  His 
sober  page  grows  radiant  with  the  blaze  of  jewelry,  of  cloth  of  silver,  with  splen- 
did scarfs  and  waving  plumes.  The  whole  company  proceeded  by  torch-light 
from  Ely  House  in  Holborn  to  Whitehall.  There  were  •  in  the  procession 
several  costly  chariots,  made  in  the  antique  form,  filled  with  musicians  and 
masquers  in  sumptuous  dresses,  and  one  hundred  young  gentlemen  on  horse- 
back, members  of  the  several  Inns,  selected  for  their  fine  persons,  splendidly 
attired,  mounted  on  the  finest  horses  that  could  be  procured  in  London,  richly 
caparisoned.  In  contrast  with  their  magnificence,  was  seen  immediately  be- 
hind them,  a  troop  of  antimasquen,  composed  of  beggars  in  mean  attire,  mount- 
ed on  the  sorriest  jades  that  could  be  procured.  Among  them,  several  had  devices 
and  placards  ridiculing  some  of  the  wild  projectors  and  petitioners  for  patents^ 
of  the  day.  This  part  of  the  masque  was  contrived  by  Noy,  whose  office  of 
Attorney  General  made  him  well  acquainted  with  the  subject  of  his  satire.' 
Whitelocke  had  the  music  under  his  charge,  which  he  arranged  so  successfully 
that  the  music  on  the  occasion  excelled  any  that  had  ever  been  heard  in  Eng- 
land. The  •  airs,  lessons  and  songs*  were  composed  by  Laws,  to  whom  Milton 
has  addressed  a  well-known  sonnet.  The  total  expense  of  the  show,  including 
the  amount  contributed  by  the  four  Inns  of  Court  and  that  expended  by  indi- 
viduals, was  twenty-four  thousand  pounds, — an  enormous  sum,  considering  the 
limes.  As  a  specimen  of  the  sumptuous  scale  on  which  the  whole  thing  was 
managed,  Whitelocke  mentions  that  some  of  the  musicians  had  one  hundred 
pounds.  At  the  close,  the  historian  says,  as  if  apologising  for  the  length  of  his 
account ;  *  thus  was  this  earthly  pomp  and  glory,  if  not  vanity,  soon  past  over 
and  gone,  as  if  it  had  never  been.' 
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lected  by  4be  benchers,  read  pubtkry  in  ibe  haH,  giMndng 
bk  reading  upon  some  act  or  statute.  The  following  account 
k  from  Stow,  as  quoted  by  Herbert,  (p.  177.)  'Hie  bench- 
ers appoint  the  utter  barristers  to  read  among  them  openly  in 
the  hall ;  of  which  be  has  notice  half  a  year  before.  The 
first  day,  he  makes  choice  of  some  act  or  statute,  where- 
upon he  grounds  his  whole  reading  for  that  vacation*  He 
recketh  certain  doubts  and  questions  which  he  hath  devised 
upon  the  said  statute,  and  declares  his  judgment  thereon : 
after  which,  one  of  the  utter  barristers  repeateth  one  question 
propounded  by  the  reader  who  did  put  the  case,  and  endeavors 
to  confute  the  objections  laid  against  him ;  the  senior  barris- 
ters, and  reader,  one  after  another,  do  declare  their  opinions 
and  judgments  in  the  same ;  and  then  the  reader,  who  did 
pot  the  case,  endeavors  to  confute  the  objections  laid  against 
him  and  to  confirm  his  own  opinion  ;  after  which  the  judges 
and  serjeants,  if  any  be  there,  declare  their  opinions.  Then 
the  younger  utter  barrister  again  repeateth  another  case, 
which  is  prosecuted  as  the  former  was.*  And  this  exercise  con- 
tinueth  daily  three  or  four  hours.* 

The  readings  lasted  originally  a  month,  but  were  afterwards 
reduced  to  three  weeks,  and  then  a  fortnight,  and  sometimes 
less.  They  were  matters  of  great  state  and  solemnity,  and 
were  honored  by  the  presence  of  the  judges,  serjeants  and 
other  dignitaries  of  the  law,  all  of  whom  were  feasted  at  the 
reader's  expense.  There  was  some  difference,  though  not  essen- 
tial, in  the  manner  of  reading  at  the  several  Inns.  On  one 
occasion,  the  reader  at  Gray's  Inn  was  fined  ten  pounds  for 
breaking  the  judge's  orders,  and  reading  so  short,  a  fault  not 
often  chargeable  upon  the  profession  now.  The  following 
account  of  the  readings  at  the  Middle  Temple  is  extracted 
from  Herbert.  '  The  reader  entered  on  his  reading  generally 
tbe  beginning  Monday  in  Lent,  with  much  state  and  ceremo- 
ny. He  first  absented  himself  from  commons  for  a  time,  and 
kept  his  chamber,  that  his  reappearance  might  be  with  more 
splendor.  On  the  Sunday  afternoon  preceding  his  entry  on 
his  office,  he  went  to  church,  accompanied  by  such  benchers 
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v  were  m  town  j  two  ef  wfcom,  generally  the  met  precedent 
mders,  were  appointed  for  hie  assistants.  He  wee  besides, 
accompanied  by  at  lew*  twelve  or  fourteen  servant*  in  rich 
liveries,  and  the  same  night  at  supper  took  his  place  in  the 
haH,  in  a  chair  prepared  for  him  at  the  upper  end  of  the 
benchers'  table. 

*  The  following  morning  he  ehoee  his  sub-lecturer,  to  wheat 
delivering  bis  hag  of  books  and  papers,  he  repaired  to  the  par- 
liament chamber  to  breakfast ;  that  ended,  be  went  into  the 
hall,  where  the  whole  society  awaited  his  coming,  and,  resting 
at  the  cupboard,  took  there  the  oaths  of  supremacy  and  alia* 
glance.  He  then  seated  himself  at  the  lower  end  of  the  bench- 
table,  where  the  sub-lecturer  first  read  oyer  the  statute,  or  that 
part  of  k  he  intended  to  discusB.  The  reader  himself  theft 
began,  with  a,  grave  speech,  excusing  his  own  weakness, 
with  desire  of  their  favorable  censures ;  and  concluded  with 
the  reasons  wherefore  he  had  made  choice  of  that  statute. 

'  These  readings  were  frequently  honored  with  tbe  atten- 
dance of  such  judges,  and  Serjeants,  as  had  been  brought  up 
in  the  house ;  who  came  always  in  their  purple  robes,  and 
scarlet  hoods,  and  were  placed  on  a  form  opposite  to  tbe  bench- 
ers, with  their  backs  to  the  reader.  The  debate  finished 
with  a  grand  feast,  in  which  the  principals  of  the  company 
were  entertained  by  the  reader,  at  his  own  table ;  and  every 
other  mess  throughout  the  hall  was  honored  with  an  extra' 
ordinary  dish.' 

Other  argutngs  succeeded  the  removal  of  the  dinner  cloth ; 
and  this  agreeable  method  of  study  was  followed  three  days 
in  a  week,  viz.  every  Monday,  Wednesday  and  Friday,  'the 
other  intermediate  days,'  says  an  author  of  the  time, ( being 
spent  in  feasting,  and  entertainment  of  strangers,  who  are 
commonly  great  lords,  and  other  eminent  persons.  But  be 
the  guesta  of  never  so  high  a  degree,  the  reader,  within  the 
precincts  of  the  house,  hath  precedence  of  them ;  and  at  the 
table,  keeps  his  chair  at  the  upper  end.  His  expenses  are 
very  great;  insomuch  as  some  have  spent  above  six  hundred 
pounds,  in  two  days  less  than  a  fortnight,  which  is  now  the 
usual  time  of  reading.'-— pp.  235,  236,  237. 
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The  expenses  attending  upon  the  readings,  were  enormous, 
and  must  have  weighed  very  heavily  upon  those  who  were 
honored  by  the  appointment,  unless  clients  were,  more  abun- 
dant, and  fees  more  ample  than  they  are  now.  The  great 
expense  was  probably  the  principal  cause  which  led  to  their 
abandonment  They  have  long  been  known  merely  as 
matters  of  history  and  tradition,  though  we  have  not  been 
able  to  ascertain  at  what .  period  they  were  given  up*  Lord 
Bacon's  reading,  on  the  Statute  of  Uses,  is  one  of  the  fruits 
of  the  custom,  and  which  alone  should  make  every  lawyer 
hold  it  in  respectful  remembrance.  Cains'  learned  treatise  on 
Sewers  was  also  a  '  reading.9 

Roger  North,  in  his  life  of  the  Lord  Keeper  Guilford,  says 
that  his  Lordship  spent  over  a  thousand  pounds  in  his  read- 
ing, which  was  upon  the  Statute  of  Fines.  He  goes  on  to 
remark  that  this  sum  was  '  so  extravagant  that  none  has 
since  ventured  to  read  publicly ;  but  the  exercise  is  turned  into 
a  revenue,  and  a  composition  is  paid  into  the  treasury  of  the 
Society.  Therefore  one  may  say,  as  was  said  of  Cleoraenes, 
that  in  this  respect,  his  Lordship  was  ultimus  heroum,  the 
last  of  the  heroes ;  and  profusion  of  the  best  provisions  and 
wines  was  to  the  worst  of  purposes,  debauchery,  disorder,  tu- 
mult and  waste.  I  will  give  but  one  instance:  Upon  the 
grand  day,  as  it  was  called,  a  banquet  was  provided,  to  be  set 
upon  the  table,  composed  of  pyramids,  and  smaller  services  in 
form.  The  first  pyramid  was  at  least  four  foot  high,  with 
stages,  one  above  another.  The  carrying  this  up  to  the  table 
through  a  crowd,  that  were  in  full  purpose  to  overturn  it, 
was  no  small  work.  But  with  the  friendly  assistance  of  the 
gentlemen,  it  was  set  whole  upon  the  table.  But  after  it  was 
looked  upon  a  little,  all  went  hand  over  headj  among  the  rout 
in  the  hall,  and  for  the  mo6t  part,  was  trod  under  foot  The 
entertainment  the  nobility  had  out  of  this,  was,  after  they  had 
tossed  away  the  dishes,  a  view  of  the  crowd  in  confusion,  wal- 
lowing one  over  another  and  contending  for  a  dirty  share  of  H.'1 

1  Coke,  In  his  Commentary  on  Littleton,  280  b.y  speaks  of  the  readings  in 
his  day  in  the  croaking  style  of  a  genuine  '  laudator  temporis  actl*   *  Here  it  is 
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The  member*  of  the  lone  of  Oe*rt ,  wore  also  in  the  oeuv 
slant  habit  of  debating  kw  questions  in  poblic,  which  «m 
oaHed  mooting.  The  following  is  the  Account  given  by  Stowe, 
quoted  in  Herbert,  p.  178.  ( In  these  Tec*U•ns,  (in  Lent  and 
in  Smmner)  after  supper  in  the  hall,  the  reader,  with  one  or 
two  of  the  benchere,  comes  in,  to  whom  one  of  die  utter  bar- 
risters propounds  some  doubtful  case,  which  being  argued  by 
the  benchers,  ami  lastly  by  him  that  moved  the  case,  the 
heathen  sk  down  on  the  bench  at  the  upper  end  of  the  haH  ; 


to  be  observed  of  what  authority  ancient  lectures,  or  readings,  upon  i 
were,  for  that  they  had  fire  excellent  qualities.  First,  they  declared,  what  the 
common  law  was  before  the  making  of  the  statute.  Secondly,  they  opened  the 
true  sense  and  meaning  of  the  statute.  Thirdly,  their  eases  were  brief,  having 
at  the  most,  one  point  at  the  common  law,  and  another  upon  the  statute. 
Fourth,  plain  and  perspicuous,  for  then  the  honor  of  the  reader  was  to  exeat 
others  in  authorities,  arguments  and  reasons  for  proof  of  his  opinion  and  for 
contortion  of  hie  objections  against  it.  Fifthly,  they  read  to  suppress  subtle 
inventions' to  creep  out  of  the  statute.  But  now  readings  having  lost  the  said 
former  qualities,  have  lost  also  their  former  authorities,  for  now  the  cases  are 
long,  obscure  and  intricate,  full  of  new  conceits,  like  rather  to  riddles  than  lec- 
tures, whsom,  when  they  are  opened,  they  vanish  away,  like  smoke,  and  the 
readers  me  tine  to  lapwings,  who  seem  to  be  nearest  their  nests  when  they  am 
forthest  from  them,  and  all  their  study  is  to  find  nice  eveaions  out  of  the  statnto. 
By  the  authority  of  Littleton,  ancient  readings  may  be  cited  for  proof  of  the 
law,  but  new  readings  have  not  that  honor,  for  thai  they  are  so  obscure  and 
dark.' 

That  these  readings  pare  marten  ef  considerate!  notoriety  and  important*, 
as  long  as  they  continued,  is  proved  by  an  account  given  by  Wbjtlocke  tn  his 
'Memorials,'  of  the  reading  of  Mr.  Bagshaw,  in  1639.  He  selected  the  it 
Bdw.  III.  eh.  7,  and  being  of  the  sect  of  Nonconformists,  he  propounded  the  fol- 
lowing Questions.  First,  whether  it  were  a  good  act  of  Parliament,  which  ■ 
made  without  the  aasentef  Lords  Spiritual.  Of  this  he  maintained  the  aftsji 
ative.  Second,  whether  any  beneficed  clerk  were  capable  of  temporal  juris- 
dktien,  at  the  time  of  making  that  law.  Of  this  he  maintained  the  negative. 
Third,  whether  a  Bishop,  without  calling  a  synod,  have  power  as  a  Diocesan, 
toeenviet  a  heretic  Of  this,  he  maintained  the  negative.  His  arguments 
being  reported  at  Court,  he  was  commanded  not  to  proceed  in  his  reading, 
The  Lord-Keeper  told  him  that  it  was  good  law,  but  not  eeammably  deliver*** 
Archbishop  Laud,  with  whom  he  had  an  interview,  told  him,  that  he  had  Jallen 
upon  an  unfit  subject,  and  in  an  unseasonable  time,  and  that  H  would  stick 
closer  to  him  than  he  wa»  aware  ef.  Mr-  Bagshaw  replied  with  great  spin*  fr 
the  haughty  churchman,  and  declared  that  what  he  had  said  was  good  lavs* 
and  that  he  was  ready  to  maintain  it ;  and  was  only  induced  to  desist  by  the 
Anmbwe^seriUi^  him  &at  thee 
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and  upon  the  form  in  the  middle  of  tbe  hall,  sk  two  otter 
barristers ;  and  oa  both  sides  of  them,  on  the  same  form,  site 
one  iqner  barrister,  who  in  law-French  doth  declare  to  the 
benchers  some  kind  of  action ;  the  one  being,  as  it  were,  re- 
tained for  the  plaintiff,  and  the  other  for  the  defendant,  which 
ended,  the  two  utter  barristers  argue  such  questions  as  are 
disputable  within  the  said  case.  '  After  which,  the  benchers 
do  likewise  declare  their  opinion  as  how  they  take  the  law  to 
be  in  these  questions.'  '  In  the  term-time  the  only  exercises 
of  learning  are  arguing  and  debating  cases  after  dinner,  and 
mooting  after  supper,  in  the  same  manner  as  in  the  vacations.' 
The  following  account  of  the  mootings  in  the  middle  Temple 
is  copied  from  a  manuscript  authority,  quoted  also  in  Herbert, 
pp.  215,  216.  *  Also  in  the  same  grand  vacations,  every  day 
at  night,  except  Sunday,  Saturday,  or  some  feast  of  nine  les- 
sons, before  three  of  the  elders  or  benchers  at  tbe  lea^t,  is 
pleaded  and  declared  in  homely  law-French,  by  such  as  are 
young  learners,  some  doubtful  matter  or  question  in  the  law, 
which  afterwards  an  utter  barrister  doth  rehearse  and  doth 
argue,  and  reason  to  it  in  the  law-French ;  and  after  him  an- 
other utter-barrister  doth  reason  in  the  contrary  part,  in  law- 
French  also ;  and  then  do  the  three  benchers  declare  their 
minds  in  English  ;  and  this  is  what  they  call  mooting ;  and 
the  same  manner  is  observed  in  tbe  term  time. 

'  Furthermore,  beside  this  ;  after  dinner  and  supper,  the  stu- 
dents and  learners  in  the  house  sit  together  by  three  and  three  in 
a  company ;  and  one  of  the  three  putteth  forth  some  doubtful 
question  in  the  law,  to  tbe  other  two  of  his  company,  and 
they  reason  and  argue  unto  it  in  English ;  and  at  last,  he 
that  putteth  forth  tbe  question'  declareth  his  mind,  also  show- 
ing unto  them  the  judgment  or  better  opinion  of  his  book, 
where  he  had  the  same  question ;  and  this  do  the  students 
observe  every  day  through  the  year,  except  festival  days, 

<  Also  after  the  term  ended,  and  after  tbe  two  grand  vaca- 
tions ended,  then  the  young  men  that  be  not  utter  barristers, 
do  dispute  and  argue  in  law-French,  some  doubtful  question, 
before  the  utter  barristers,  who  at  the  last  do  show  their  opinions 
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in  English,  thereunto:  and  this  manner  of  disputation  k  call* 
*d  mM»  vacaiwH  moot**  or  chapel  maoto' 

These  moorings  have,  like  the  readings,  been  long  known 
merely  as  things  of  memory  and  tradition,  and  the  Inns  of 
Court  are  but  the  shadows  and  spectre*  of  what  they  ooce 
were.    They  no  longer  retain  that-distant  and  separate  exis- 
tence which  they  once  had,  as  a  legal  university ;  but  are 
swallowed  up  and  lost  in  the  vast  metropolis  to  which  they 
belong.    They  are  merely  known  as  a  kind  of  thoroughfare, 
through  which  alone  an  entrance  is  obtained  to  the  English 
bar ;  and  the  benchers  retain  their  corporate  authority  for  thai 
purpose  only.    The  bond  of  strict,  academic  union,  which 
formerly  united  their  several  members,  is  severed,  and  the 
stern  sceptre  of  discipline,  which  their  governors  once  wielded, 
is  broken.    No  sumptuary  edicts  are  launched  against  beards,' 
mustachios,  spurs,  and  ridiculous  apparel  of  any  sort;  but  the 
young. lawyers  are  allowed  to  act  and  look  like  coxcombs  and 
puppies,  if  they  choose.    No  courtly  accomplishments  are 
taught  within  their  precincts,  and  the  masque  and  the  revel  are 
unknown.     The  '  Lord  of  Misrule,' (  Jack  Straw,'  the  '  King 
of  the  Cockneys,'  '  with  all  their  trumpery,'  have  vanished 
like  ghosts  at  cock-crow.    The  lute  and  viol  awaken  no 
echoes  in  their  halls  and  court  yards,  and  no  masquers  in 
quaint  attire,  ruffle  through  the  walks,  and  dance   stately 
measures  before  the  judges.    Plodding  attorneys  and  grim 
barristers  have  taken  their  places.    The  world  has  grown  too 
old  and  too  grave  for  such  follies,  and  the  austere  countenance 
of  Jurisprudence  never  relaxes  into  a  smile. 

We  have  lingered  long  among  the  records  and  memorial* 
of  the  past,  for  we  believe  in  what  a  living  poet  calls  '  the 
strength  of  backward-looking  thoughts,'  and  cannot  but  think 
that  every  thing  relating  to  the  early  history  and  antiquities 
of  the  Inns  of  Court,  must  be  interesting  to  the  profession 
here.  Wherever  the  common  law  is  studied  and  practised, 
they  must  be  regarded  as  the  original  fountain-head  of  the 
law,  towards  which  the  true  lawyer  must  feel  as  a  Jew  does 
towards  Jerusalem,  or  a  Mussulman  towards  Mecca.    We 
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fa*  think  thai  an  American  lawyer  would 
through  their  courts  and  balls,  and  gas*  npsn  their 
wadaws  with  a  fervor  of  interest,  which  his  English  brother, 
kng  accustomed  to  thorn,  coukl  hardly  oononve  of,  and  Might 
sjnib  at,  a*  a  boyish  weakness.  To  the  yoong  man  who  k 
there,  in  training  far  theprastiosof  the  law,  and  who  has  a  spark 
*f  legal  entbwMUEBn  in  his  breast,  then  must  be  sonethiaff 
powerfully  rousing  and  stimulating,  in  the  memorials  thickly 
strewn  around  him.  At  each  step,  'besets  his  foot  upon  some 
reverend  history,'  and  calls  up  the  shade  of  the  past  As  he 
walks  through  the  halls  and  the  churches,  and  observes  the 
says  of  the  sun  streaming  through  the  portraits  and  anaariaf 
bearings  of  the  rich  windows,  they  must  seem  to  him  a  visi- 
ble representation  of  that '  gladsome  light  of  jurisprudence,' 
t*  which  Lord  Coke  so  fervently  commends  the  student. 
The  mute  images  of  the  venerable  men  around  him,—- lights 
of  the  law  in  other  days, — most  be  eloquent  in  tones  of  en- 
oonragement  and  of  approbation  in  well-doing.  From  Lead 
Coke,  he  can  learn  that  iron  industry  which  nothing  subdues : 
from  Lord  Bacon,  to  enrich  his  nnod  with  die  treasures  of  Mt- 
eratnre  and  science,  and  from  his  fade  too,  that  intellectual 
power  avails  nothing  without  strength  of  character ;  and,  from 
Sir  Matthew  Hale,  to  add  to  the  highest  professional  attainments, 
the  ornaments  of  a  spotless  life  and  all  the  Christian'  graces ; 
and  from  all,  he  will  gather  the  important  truth,  that  labor 
and  self-denial  and  upright  conduct,  and  these  alone,  wifl 
qnsur*  him  professional  success,  and  entitle  his  own  name  to 
be  added  to  that  illustrious  company.  He,  who  can  be  con- 
stantly in  the  presence  of  such  scenes  and  memorials;  and  be 
unmoved  by  them,  can  have  little,  in  his  composition,  of  the 
out  of  which  great  men  and  great  lawyers  are  made. 

G.  S.H. 
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ART.  VI.— MEDICAL  JURISPRUDENCE.    No.  L 

INTRODUCTION. 

iFrotn  the  M8S.  «f  Dm  kte  ProfeMor  Aihmun  J 

In  a  considerable  proportion  trf  capital  trials,  and  occasion- 
ally id  other  trials,  questions  arise  which  can  only  be  satis- 
factorily  answered  by  a  knowledge  of  some  branches  of  Med- 
ical science.  Either  some  facts  are  important  to  be  known, 
which  can  be  accurately  stated  only  by  a  physician,  or  some 
inferences  are  to  be  drawn  from  facts,  of  whose  correctness 
none  but  a  well  educated  physician  can  judge.  Any  man 
may  testify  that  a  wound  has  been  inflicted  on  the  head, 
chest  or  abdomen.  But  it  requires  a  knowledge  of  anatomy^ 
to  ascertain  the  extent  of  the  injury,  and  point  out  the  organs 
which  have  suffered  from  it, — and  a  knowledge  of  other 
branches  of  medical  science  to  say  how  far  such  a  wound  may 
have  been  the  cause  of  death '  in  the  individual  who  received 
it.  A  common  observer  may  have  occasion  to  suspect  the 
administration  of  poison,  from  the  violence  uf  symptoms ; 
but  none  but  a  chemist  can  so  detect  the  poisonous  substance, 
and  give  such  proof  of  its  existence,  as  to  justify  the  convic- 
tion of  him  who  gave  it.  In  likcr  manner,  none  but  a  phy- 
sician cad  detect  the  wanderings  of  an  incipient  delirium,  or 
the  artifices  of  a  doubtful  insanity. 

In  a  large  class  of  cases,  the  most  interesting  and  important 
of  all  that  arise  in  our  courts,  the  testimony  of  medical  men 
becomes  often  the  turning  point  of  decision,— and  their  evi- 
dence may  be  introduced,  by  possible  circumstances,  into  almost 
«very  case,  especially  in  trials  for  homicide  of  every  kind, 
and  in  questions  of  identity,  and  of  sanity,  involving  the  validity 
of  wills  and  contracts. 

A  very  moderate  degree  of  knowledge,  in  the  members  of 
the  bar,  of  those  parts  of  medicine  which  are  connected  with 
jurisprudence,  and  which  happen  to  be  introduced  into  any 
legal  investigation,  will  enable  them,  by  a  judicious  cross- 
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examination,  to  delect  the  ignorance  and  presumption  of 
tboee  who  are  incompetent  to  give  well  founded  opinions  on 
medical  subjects.  It  would  qualify  them  also  tp  detect  any 
particular  incorrect  opinion,  coming  from  a  man  whose  gen- 
eral knowledge  was  extensive,  and  judgment  good.  And,  if 
it  should  ever  be  desirable,  would  enable  them  to  puzzle  and 
perplex  a  great  majority  of  physicians,  on  almost  any  subject ; 
and,  on  the  other  hand,  to  sustain  them  and  elicit  the  truth 
more  clearly,  by  a  judicious  course  of  examination,  when  the 
real  truth  happens  to  be  the  object,  or  when  it  is  in  danger  of 
being  hidden  or.  confined. 

The  situation  of  even  a  respectable  physician,  in  a  court  of 
justice,  is  usually  one  of  peculiar  circumstances.  The  feeling 
of  deep  responsibility,  which,  however  habitual,  is  never  de- 
stroyed in  a  mind  of  well  regulated  principles,  is  heightened 
by  the  novelty  of  his  situation.  The  modes  pf  proceeding, 
the  audience,  and  the  importance  and  interest,  of  the  case, 
affect  him  in  common  with  other  witnesses.  His  reputation 
he  may  consider  more  at  stake,  surrounded  by  a  great  number 
of  witnesses,  and  carefully  scrutinized  by  a  variety  of  persons 
and  of  interests,  than  when  acting,  as  he  is  accustomed,  in 
the  seclusion  of  a  private  room. 

It  might  seem  that  the  knowledge  of  a  physician,  who  is 
properly  educated  to  his  profession,  and  qualified  to  practise  it, 
would  be  sufficient  to  enable  him  to  give  his  testimony,  in 
questions  of  this  sort,  to  the  satisfaction  of  bis  hearers  and  of 
himself.  But  the  knowledge  of  the  physician,  as  it  is  ac- 
quired for  different  purposes,  so  it  is  attended  by  different  as- 
sociations. To  apply  it  to  this  purpose,  requires  a  new  course 
of  reasoning,  and  the  consideration  of  circumstances,  to  which 
his  practice  does  not  lead  him.  The  surgeon  who  would 
cure  a  wound,  is  not  obliged  to  weigh  all  the  circumstances, 
which  increase  or  diminish  its  danger,  with  the  same  care 
that  he  would  if  required  to  determine  how  far  such  a  wound 
would  prove  fatal. 

The  course  of  life  of  a  physician,  and  his  habits  of  thought 
and  of  conversation,  are  little  calculated  to  fit  him  to  do  credit 
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to  himself  in  a  court ;  unless  he  has  prepared  himself  for  It 
by  a  previous  coarse  of  reflection  or  study.    Unaccustomed  to 
explain  the  phenomena  of  (he  human  system,  or  the  changes 
it  undergoes,  except  to  those  who  are  already  familiar  Vtth 
the  language  of  the  profession,  he  is  embarrassed  by  the  ne- 
cessity of  avoiding  technical  phrases,  and  the  difficulty  of  ren- 
dering himself  intelligible,  either  with  or  without  them.    In 
addition  to  this,  be  is,  generally,  in  a  great  measure  ignorant 
of  the  bearing  which  his  testimony  is  to  have  upon  the  case, 
and  thereby  exposed  to  go  into  details,  which  have  no  relation 
to  it     From  these  and  other  causes,  the  members  of  that  pro- 
fession have  never  done  themselves  much  credit  in   oar 
courts,  and  they  have  littlfe  reason  to  be  satisfied  with  the 
figure  which  the  profession  makes  in  the  records  of  justice. 
Probably  no  class  of  men,  certainly  none  of  educated  men, 
testify  so  unsatisfactorily.    The  reports,  both  m  England  and 
this  country,  abound  in  examples  of  the  rash  statements  and 
unfounded  opinions  of  medical  men,  even  in  cases  of  the  ut- 
most importance. 

In  dealing  with  witnesses  of  this  description,  a  very  obvious 
advantage  is  derived  to  counsel  from  some  acquaintance  witk 
the  science  of  medicine.  The  knowledge  need  not  be  very 
extensive,— but  ought  at  least  to  be  sufficient  to  enable  the 
lawyer  to  comprehend  the  descriptions  and  opinions  of  an  in- 
telligent physician. 

A  mutual  cultivation  of  Medical  Jurisprudence,  by  the 
metftbers  of  both  professions,  would  establish  a  community  of 
language,  intelligible  to  both,  on  all  subjects  on  which  they  am 
called  to  act  together.  It  is  not  merely  an  acquaintance  with 
a  few  technical  terms,  that  a  lawyer  needs.  He  otight,  if 
practicable,  to  acquire  some  knowledge  of  the  course  of  reason- 
ing, by  which  physicians  are  accustomed  tp  explain  some 
of  the  more  important  of  the  operations  of  the  system,  as  well 
as  some  familiarity  with  their  language.  Each  profession 
has  modes  of  reasoning,  which  are  in  a  great  measure  peculiar 
to  itself ;  and,  as  each  is  accustomed  to  speak  or  write  chiefly 
or  solely  for  its  own  members,  neither  is  readily  understood 
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by  the  other.  The  questions  of  the  counsel  are  often  imper- 
fectly understood  by  the  witness,  and  the  answer  is  as  often 
misapprehended.  Hence  we  may  not  unfrequeatly  see  a 
jealousy  and  suspicion  arise  between  tbem.  The  physician 
thinks  the  object  of  the  counsel  is  but  to  embarrass  and  per- 
plex him ;  while  he,  in  return,  suspects  the  witness  of  an  un- 
willingness to  reveal  the  whole  of  the  case ;  while,  in  fact,  ooe 
is  honestly  endeavoring  to  comprehend  the  real  opinion  of  the 
other,  and  he  as  honestly  striving  to  make  himself  under- 
stood. 

If  lawyers  would  qualify  themselves,  they  would  drive  from 
our  courts,  as  witnesses,  a  class  of  medical  pretenders,  who 
have  very  commonly  been  found  there.  Little  regard  is 
sometimes  paid  to  the  character  and  standing  of  those  medi- 
cal men,  who  are  summoned  to  testify.  It  has  not  always 
been  thought  necessary  that  they  should  even  be  regular  prac- 
titioners, recognized  as  such  by  the  fraternity. 

In  the  present  state  of  things,  the  only  criterion,  by  which 
a  jury  can  judge  of  the  true  value  of  medical  testimony,  is, 
the  general  character  and  standing  of  the  witness.  This, 
however,  is  a  very  uncertain  and  unsatisfactory  criterion. 
A  man  may  be  a  very  respectable  practitioner  in  medicine, 
and  able  to  reason  well  on  most  subjects  of  medical  theory; 
and  yet,  when  suddenly  called  upon,  with  little  opportunity 
for  previous  preparation,  he  might  be  but  poorly  qualified  to 
pronounce  an  opinion  on  an  important  question.  It  is  ob- 
vious, that  in  this,  as  in  every  other  subject,  the  attention 
which  he  had  paid  to  this  particular  branch,  ought  to  be  one 
of  the  considerations,  and  a  very  important  one,  to  be  taken 
into  view  in  estimating  the  value  of  his  opinion.  It  is  not 
possible  that  a  man,  who  comes  to  the  investigation  of  a  case 
without  any  previous  attention  to  the  various  circumstances 
that  are  likely  to  affect  it,  can  form  an  opinion  to  be  entitled 
to  the  same  confidence,  as  if  he  had  prepared  himself  by  study 
and  reflection.  Now  a  skilful  cross-examination  by  a  law- 
yer, who  is  himself  acquainted  with  the  principles  involved  in 
this  investigation,  would  enable  htm  to  determine,  and  show, 
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in  some  measure,  how  far  the  opinions,  given  by  a  physician 
cm  the  stand,  are  thus  entitled  to  confidence.  It  would  enable 
him  to  distinguish  the  presumption  of  ignorance  from  the 
confidence  of  a  well  informed  and  reflecting  mind.  He  would 
learn  from  it  how  far  even  an  educated  physician  had  made 
it  his  business  to  prepare  himself  for  the  particular  subject,  or 
bad  trusted  to  his  general  stores  of  knowledge  to  supply  aa 
answer,  as  the  occasion  might  demand. 

Such  an  examination  would  also  enable  the  counsel  to  de- 
tect his  witness,  if  he  should  indulge  in  speculation  or  hy- 
pothesis peculiar  to  himself.  Learned  men,  as  well  at 
others,  and  physicians  not  less  than  others,  are  apt  to  theorise 
often  beyond  the  established  principles  of  science.  And  the 
theory  of  every  man  is  liable  to  be  more  or  less  affected  by 
his  peculiar  turn  of  mind.  A  physician  of  eccentric  charac- 
ter and  habits  of  thought  would  be  not  unlikely  to  give  opin- 
ions, even  in  a  court  of  justice,  which  would  not  be  supported 
by  others  in  the  profession.  As  matters  are  now  conducted, 
such  eccentricity  can  hardly  be  detected,  and  yet  the  verdict 
of  a  jury  may  depend  upon  them. 

In  this  country  and  England,  the  study  of  Medical  Juris- 
prudence has  not,  until  recently,  received  the  attention  which 
its  importance  demands.     On  the  continent  of  Europe  it  has 
been  much  more  cultivated.    In  Germany,  France,  and  Italy, 
great  attention  has  been  paid  to  it  for  ages.     Many  large 
works  have  been  written  upon  it ;  and  the  character  of  a 
distinguished  Medical  jurisconsult  "seems  to  have  been  held 
in  high  esteem.     The  report  of  a  physician,  or  of  a  body  of 
physicians,  appointed  to  make  an  examination,  forms  an  im- 
portant part  of  the  documents  submitted  to  the  Court.     The 
practice  of  the  courts  served  to  give  importance  to  this  branch 
of  science,  and  consequently  it  has  long  held  a  high  rank 
among  the  studies  which  benefit  mankind.    The  great  work 
of  Zacchias  was  published  one  hundred  and  fifty  years  ago 
—and  still  continues  to  be  referred  to,  a*  furnishing  much  val- 
uable information,  although  such  great  revolutions  have  taken 
place  in  every  other  branch  of  medicine.     The  chemistry 
8* 
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and  physiology  of  his  day,  on  which  sciences  thai  of  Medi- 
cal Jurisprudence  very  much  now  depends!  scarcely  deserved  a 
name.  Yet  his  thpe  folios  contain  much  interesting  and 
valuable  matter.    Much,  however,  has  become  obsolete. 

Writers  on  Medical  Jurisprudence  trace  the  origin  of  the 
science  back  to  the  time  of  Moses,  regarding  the  provision  in 
the  Mosaic  law  respecting  the  proofs  of  virginity,  as  the  fiat 
example  on  record  of  a  medico-legal  investigation.  Some  of 
them  also  speak  of  the  rite  of  circumcision  as  nothing  more 
than  a  regulation  to  preserve  cleanliness  and  health. 

The  first  eltensive  and  systematic  connexion  of  medicine, 
as  a  science,  with  the  administration  of  justice,  is  generally 
referred  to  the  Emperor  Charles  T.  Long  before  his  time, 
by  the  code  of  Charlemagne,  and  even  by  the  Justinian  law, 
it  was  directed  that  physicians  should  be  consulted  in  doubtft^ 
cases.  The  code  of  Charles  V.,  which  was  published  in  1552, 
treated  more  fully  of  the  several  cases  in  which  the  aid  of 
physicians  was  supposed  necessary,  and  directed  the  manner 
in  which  examinations  should  be  made;  From  this  time,  the 
attention  of  men  of  science  appears  to  have  been  directed  to 
the  subject  in  Germany,  Prance  and  Italy  ;  arid  in  the  remain- 
der of  that  and  the  next  century,  many  extensive  works  were 
published  in  those  countries.  Ambrose  Pari  published  as 
early  as  1589,  and  he  was  followed  by  many  others,  previous 
to  the  great  work  of  Zacchias,  which  appeared  in  1668. 

A  similar  system  appears  to  have  been  adopted  in  France, 
under  Francis  I.  to  that  of  Charles  Y. ;  Pari  and  other  of 
the  writers  of  the  period  being  Frenchmen.  It  was  an  im- 
portant part  of  this  system,  which  continues  to  the  present 
time,  that,  in  all  cases  of  sudden  death,  the  body  of  the  de- 
ceased person  should  be  examined,  previous  to  interment,  by 
a  physician  and  surgeon  together,  unless  the  examination  is 
made  by  a  person  especially'  appointed  by  the  government  for 
that  purpose.  The  report  of  this  examination  makes  an  es- 
sential part  of  the  proceedings  at  the  trial  The  reports  of 
medical  men  are  not  indeed  confined  to  the  case  of  trials  for 
homicide,  but  they  are  introduced  wherever  medical  questions 
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are  to  be  settled,  instead  of  oral  testimony,  at  in  our  courts. 

Where  questions  of  peculiar  difficulty  and  importance  arise, 

it  has  been  common  to  refer  tbem  to  some  learned  body,  to 

deckle  tbem  on  scientific  principles.    Thus,  for  example,  a 

man  was  killed  in  the  night,  in  Paris,  in  1809,  by  a  musket 

shot,  and  some  persons  testified  that  they  had  recognised  the 

assassin  by  the  light  of  the  flash.    The  class  of  the  physical 

sciences  of  the  Institute  was  consulted  upon  the  question 

whether  such  a  recognition  was  possible ;  and,  after  many 

experiments,  they  decided  in  the  negative. 

The  fallowing  case  is  an  example  of  the  humane  effects  of 
the  cultivation  of  this  science,  and  is  one  of  the  earliest  reports 
in  legal  medicine,  of  which  we  have  a  "particular  account    It- 
is  quoted  by  Foder6,  from  the  surgeon  of  Henry  III.  and  pub- 
lished in  1696.    *  The  criminal  court  of  Paris  in  1689  ap- 
pointed three  physicians    and   one   surgeon  to  visit  forty 
men  and  women,  who  were  sentenced  to  death  for  witchcraft. 
"  The  visit  was  made  by  us,"  says  one  of  them,  "  in  presence 
of  two  counsellors  of  that  court    We  saw  the  reports  which 
had  previously  been  made  concerning  them,  and  upon  which 
the  judgment  against  them  had  been  rendered.    I  knew 
nothing  of  either  the  capacity  or  fidelity  of  the  authors  of 
those  reports ;  but  we  found  nothing  of  what  they  had  rela- 
ted :  among  other  things,  that  there  were  certain  places  in  their 
bodies  wholly  insensible.    We  examined  them  very  diligently, 
without  forgetting  anything  that  required   attention;    they 
weremade  to  strip  themselves  entirely  naked,  and  were  pinched 
in  many  places,  but  they  had  the  sense  of  feeling  very  acute* 
ly.    We  questioned  them  on  many  points,  because  they  were 
said  to  be  melancholies ;  we  only  found  the  poor  creatures  stu- 
pid, some  of  them  were  not  at  all  disposed  to  die,  others 
seemed  to  desire  death.    Our  advice  was  to  give  them  a  dose  of 
hellebore  as  a  purge,— -rather  as  a  remedy,  than  as  a  punish* 
meat." y   The  court  followed  the  advice,  and  discharged  them. 
Foderi  and  Mahon  complain  that  in  their  time  the  study 
of  Medical  Jurisprudence  had  fallen  into  neglect — and  that 
the  juridical  reports  of  medical  men  exhibited  great  ignorance. 
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Fodere  published  a  treatise  on  the  sirbject  in  1796,  in  three  vol- 
umes; and  seventeen  years  after,  be  published  a  secood  edition, 
so  much  enlarged  and  altered  as  almost  to  constitute  a  new 
work,  in  six  8vo.  volumes.  In  the  mean  time,  the  three  toW 
umes  of  Mahon  were  published ;  and  these  were  followed  by 
Belloe,  and  various  other  learned  and  valuable  worts. 

Until  within  a  few  years,  the  German  writers  have  been 
probably  not  less  numerous  than  the  French ;  and  there  have 
been  several  valuable  Italian  works  besides  those  of, Zacchnw, 

There  seems  to  have  been  little  interest  on  the  subject  in 
Great  Britain  until  a  recent  period.    The  first  treatise  pub* 
lished  in  England,  was  the  little  work  of  Dr.  Fan  in  1787,  a 
12mo.  of  less  than  than  160  pages,  and  this  was  avowedly 
taken  from  the  treatise  of  Fazeleius,  published  in  Germany 
about  twenty  years  before.    A  second  edition  of  Fan's  work  was 
published  in  1814,  and  a  third  in  1815.     The  next  k  that  of 
Dr.  Male,  an  8vo.  of  scarcely  200  pages,  first  published  in  1816. 
In  1821  Dr.  John  Gordon  Smith  published  a  larger  and  more 
original  work  in  one  volume  8vo.,  and  in  1823  we  had  the 
learned  and  elaborate  work  of  Dr.  Paris  and  Mr.  Fonbianque, 
in  three  volumes  8vo.    Besides  these,  which  are  the  only  treat- 
ises on  the  subject  at  large  which  Great  Britain  has  produced, 
there  have  been  several  small  essays  on  detached  subjects,  such 
as  Haslam  on  Insanity,  and  Hutchinson  on  Infanticide ;  a  few 
occasional  papers,  the  most  important  of  which  is  Dr.  Hunter's 
celebrated  paper  on  the  uncertainty  of  the  signs  of  murder  in 
the  case  of  bastard  children,  read  before  the  London  Medical 
Society  in  1783 — -and  a  great  number  of  communications  in 
some  of  the  periodical  works,  particularly  in  the  Edinburgh 
Medical  and  Surgical  Journal. 

In  America,  the  only  general  work  on  Medical  Jurisprudence 
is  that  of  Dr.  Beck,  published  in  1824,  in  two  volumes,  and 
that  of  Judge  Cooper,  a  few  years  before,  which  is  nothing  more 
than  a  republication  of  several  small  English  treatises,  with  a 
few  notes  and  an  appendix.  We  have  had,  besides,  some  occa- 
sional papers  and  detached  essays,  the  most  important  of 
which  is  Dr.  Beck's  inaugural  dissertation  on  Infanticide. 
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The  number  of  lectures  on  this  subject  is  greater,  perhaps,  in 
this  country  than  in  Great  Britain,  though  the  professorships 
are  all  of  recent  foundation. 

On  the  continent  of  Europe,  the  term  Medical  Jurispru- 
dence, or  Legal  Medicine,  applies  more  strictly  to  the  branch 
-  of  science  of  which  we  are  to  speak,  than  it  does  among  us. 
The  opinion  of  the  medical  jurist,  as  it  has  mpre  weight  in 
deciding  the  case  brought  before  him,  so  it  partakes  more  of 
the  character  of  an  administration  of  the  laws,  than  is  con- 
sistent with  our  institutions  and  customs.    There,  medical  his- 
tory and  ppinions  form  an  essential  part  of  the  proceedings, 
and  therefore  become  a  part  of  jurisprudence.    But  with  us, 
the  appearance  of  a  medical  man  in  a  court  of  justice  is 
entirely  accidental,  and  has  nothing  to  do  with  the  regularity 
or  correctness  of  the  proceedings.    He  goes  into  court  merely 
,  as  a  witness ;  and  if  he  is  called  upon  to  give  an  opinion  in 
a  question  which  belongs .  peculiarly  to  his  profession,  still 
that  opinion  has  nothing  of  the  nature  of  a  decision,  like  the 
opinion  of  the  Court.     It  is  only  one  portion  of  the  testimony 
vyhich  the  jury  take  into  consideration,  in  making  up  their 
verdict ;  and  they  judge  of  the  correctness  or  incorrectness  of 
the  opinion,  so  far  as  it  bears  upon  the  case,  in  the  same 
manner  that  they  do  of  the  credibility  of  the  witnesses  in 
matters  of  fact    Our  physicians  therefore  cannot  be  practically 
jurists ;  neither  have  we  any  concern  with  Medical  Jurispru- 
dence, in  the  sense  in  which  the  term  is  used '  by  the  writers, 
on  the  continent  of  Europe. 

In  another  point  of  view,  however,  this  branch  of  science 
may  be  said  to  be  more  nearly  allied  to  jurisprudence.  Al- 
though the  physician  goes  into  court  only  as  a  witness,  yet 
to  enable  him  to  discharge  his  duty,  as  such,  satisfactorily,  be 
ought  to  be  able  to  understand  something  of  the  character  of  . 
the  proceedings,  and  of  the  effect  which  his  testimony  is  cal- 
culated to  produce.  He  should  therefore  know  something  of 
jurisprudence,  although  he  is  not  to  be  called  upon  directly  to 
practise  it  He  will  otherwise  be  liable  either  to  omit  some 
material  part  of  his  testimony,  or  more  frequently  to  run  into 
unnecessary  details,  or  useless  speculations. 
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In  relating  matters  of  fact  simply,  the  questions  of  tile 
Court,  or  its  officers,  may  be  in  some  measure  a  guide  to  pre- 
vent such  omissions  or  redundancies.  But  where  professional 
opinions  are  to  be  given  on  subjects,  which  are  but  little,  if  at 
ad,  understood  by  those  to  whom  they  are  addressed,  these 
questions  are  not  sufficient  to  direct  him.  Hence  it  not  un- 
frequently  happens,  in  fact,  that  the  Court  is  detained  by 
opinions  which  have  no  real  bearing  upon  the  case;  and 
sometimes,  if  not  often,  the  true  point  which  should  have  de- 
cided the  case,  so  far  as  it  depends  upon  medical  testimony,  is 
passed  by,  unperceived  either  by  the  Court,  the  counsel,  or  the 
witness.  But,  without  troubling  ourselves  to  examine  very 
particularly  the  fitness,  in  every  respect,  of  the  term  Medical 
Jurisprudence,  as  applied  to  our  customs  and  institutions,  we 
may  regard  it  as  sufficiently  appropriate  for  all  practical  pur- 
poses. It  has  long  been  used  to  designate  a  distinct  branch 
of  science ;  and  although  this  science  has  varied  somewhat 
in  its  character  and  its  importance  in  different  periods  of  the 
world,  and  with  the  various  institutions  of  different  nations, 
enough  of  uniformity  and  permanency  remain  to  entitle  it  to 
its  original  appellation. 

There  is  another  relation,  which  the  science  of  medicine 
bears  to  that  of  law,  that  has  also  been  generally  included  in 
the  term  Medical  Jurisprudence ;  that  is,  the  influence  which 
it  has,  or  rather,  which  it  ought  to  have,  upon  the  laws  them- 
selves ;  especially  upon  those  designed  to  provide  for  the  pre- 
servation of  the  public  health.  It  is  sufficiently  obvious  that 
a  law  to  prevent  the  spread  of  a  dangerous  epidemic  disease, 
for  example,  should  be  founded  upon  just  and  scientific  views 
of  the  nature  of  the  disease,  and  of  its  mode  of  propagation. 
He  continental  writers  on  this  subject  carry  this  much 
farther,  and  treat  not  only  of  the  laws  respecting  contagion, 
but  also  of  celibacy,  cohabitation,  and  marriage,  the  propriety 
of  permitting  inoculation,  <fcc. — as  well  as  of  the  connection 
of  medicine  with  the  administration  of  the  laws.  It  is  not 
my  design,  however,  to  take  up  the  subject  in  this  view  of  it 

Under  the  name  of  Medical  Jurisprudence,  or  Legal  Medi- 
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«ine>  we  propose  to  speak  only  of  those  subjects,  respnotiag 
which  a  physician  is  liable  to  be  called  upon  to  give  testimony 
in  a  Court  of  Justice*  either  for  the  purpose  of  relating  facts, 
which  are  known  to  him  only  as  a  physician,  or  of  giving 
opinions  on  matters  belonging  exclusively  to  hie  profesrion. 

The  object  of  this  science  is,  to  point  out,  in  reference  to 
^ach  subject,  how  far  evidence  that  is  strictly  medical  is  ap- 
plicable to  it,  and  what  degree  of  reliance  is  to  be  placed  upon 
such  evidence ;«— how  the  evidence  is  to  be  obtained  by  the 
physician,  and  in  what  manner  it  is  to  be  communicated  to 
others 5— and  also  to  point  out  where  any  peculiar  ditty  de* 
valves  upon  the  physician,  growing  out  of  the  several  cases* 
These  subjects  differ  very  much  in  their  importance,  and  are 
exceedingly  various  in  their  characters. 

They  have  many  of  them  no  other  relation  to  each  other 
than  such  as  arise  from  the  circumstance  of  their  connexion 
with  juridical  proceedings.  Hence  there  is  but  little  oppor- 
tunity for  classification  of  the  several  subjects  which  are  to 
come  under  our  observation,  and  but  little  reason  for  prefer* 
ing  one  mode  of  arrangement  to  another. 

The  most  important  of  the  questions  to  be  considered,  are 
those  which  are  liable  to  arise  in  capital  trials ;  and  of  these, 
the  most  frequent,  and  therefore  the  most  immediately  and 
generally  interesting,  occur  in  trials  for  murder. 

I.  We  shall,  therefore,  in  the  first  place,  speak  of  those 
cases  in  which  a  medical  man  is  called  upon,  either  for  a 
relation  of  facts,  or  the  expression  of  a  professional  opinion,  in 
cases  of  Homicide.  The  different  modes  in  which  homicide 
is  effected,  will  give  us  the  most  natural  subdivisions  of  this 
class,  viz.  Homicide  by  direct  violence,  such  as  bruises  and 
wounds ;  hanging  and  strangulation ;  drowning  and  suffoca* 
tion ;  poisoning.  There  are  also  a  variety  of  cases  of  much  less 
consequence,  which  it  will  be  convenient  to  include  in  this 
class,  inasmuch  as  the  injuries  from  which  they  arise,  are  of 
the  same  nature  as  those  which  produce  homicide,  and  differ 
from  them  only  in  the  degree  of  severity.  It  will,  therefore, 
save  some  trouble  to  treat  of  them  together,  although  the 
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jttdfeial  actions,  to  which  they  give  rite,  diflfor  very  roach,  both 
in  character  and  importance. 

1L  The    questions  respecting  Infanticide,  although   the 

crime  is  substantially  the  same  as  in  ordinary  cases  of  hotm- 

.  cide,  are  of  so  peculiar  a  character,  and  at  the  same  time  are 

so  important,  as  to  "require  a  separate  consideration,  and  will 

therefore  form  the  second  class. 

III.  The  third  class  will  be  composed  of  the  questions 
which  may  arise  in  trials  for  Rape.  There  are  also  several 
other  cases,  although  the  questions  involved  in  them  are  of  a 
very  different  character  and  are  of  much  less  importance, 
which  aire  in  some  measure  connected  with  these,  by  the  kind 
of  knowledge  which  the  investigation  of  them  requires.  We 
may,  therefore,  include  in  this  class  all  the  questions  which 
are  liable  to  arise  in  legal  investigations,  proceeding  from  the 
intercourse  between  the  sexes,  however  little  they  may  be 
related  to  each  other  in  other  respects ;  such  as  in  trials  for 
bastardy  and  impotence. 

IV.  Next  to  these  will  be  the  questions  arising  from  cases 
of  Insanity,  both  as  it  respects  the  criminalty  of  any  act, 
which,  but  for  the  insanity,  would  be  criminal,  and  the  valid* 
ity  of  any  act  in  matters  of  contract :  including  also  the  con- 
sideration of  the  sanity  of  testators* 

V.  And,  lastly,  we  shall  speak  of  any  miscellaneous  ques- 
tions which  cannot  conveniently  be  referred  to  the  foregoing 

beads. 

(To  be  continue.) 


ART.  VII.— REVISION  OF  THE  LAWS  IN  MASSACHUSETTS. 

A  few  years  ago,  codification  had  a  direful  import  to  the 
conservative  party  in  jurisprudence ;  and  not  wholly  without 
reason ;  since  some  of  its  early  champions  were  sturdy  radi- 
cals in  legal  reform.     All  legislators  and  all  speculators  upon 
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lagiojotirey  matt  adopt  flam  general  abstract  prinriptos  on 
wtrioh  legislation  is  to  proceed,  they  admit,  that  the  law* 
ufeonUl  Dot  be  in  collision  with  the  acknowledged  fundamental 
fwheciptesof  right.  Bat  parties  formerly  differed  very  widely  ia 
vogard  to  the  «xu*H  to  which  general  priociplee  can  be  fol- 
lowed ;  those  in  one  extreme  thought  thai  the  existing  La  we 
*mmI  customs  of  a  people  were  to-be  very  little  regarded  m 
legislation,  while  those  on  the  opposite  side  considered  the 
enisling  laws,  whatever  they  might  be,  to  be  much  better 
than  any  whkh  legislators  could  substitute  for  thecn.  The 
most  fearless  promoters  of  codification  were  ready  to  frame 
codes,  according  to  certain  leading  doctrines,  for  any  people 
whatsoever,  without  much  knowledge  of  their  existing  insti- 
tutions, laws  and  customs.  In  this  view  codification  was 
another  name  for  juridical  revolution,  and  as  such  was  accord* 
ingly  regarded  wkh  some  consternation.  But  the  alarm  has 
t3oboifad»  It  is  found  that  the  maxim  of  the  English  barons, 
Nohwms  leges  mttfari,  is  strongly  enough  fixed  in  the 
minds  of  the  great  body  of  practical  legislators,  to  guard  suffi- 
ciently against  reckless  experiments. 

The  two  great  examples  of  codification,  ancient  and  mo- 
dern, under  Justinian  and  Bonaparte,  have  nothing  of  the 
character  of  a  revolution  in  the  body  of  laws.  They  were  both 
essentially  digests  and  revisions.  Modern  civilized  society, 
especially,  oflers  no  stage  for  another  Lycurgus.  The  idea  of 
opening  a  philosophical  laboratory  of  constitutions  and  cades 
for  all  kinds  of  communities,  in  any  latitude,  or  for  any  period, 
is  abandoned ;  and  the  doctrine  seems  to  be  now  acquiesced 
in,  by  a  general  consent,  that  a  code  must  be  more  a  digest 
aad  arrangement  of  existing  laws,  than  a  body  of  new  en- 
actments made  ppr  solium.  '  The  art  of,  legislation,'  says  Sir 
James  Mackintosh,  '  consists  in  applying  the  principles  of  ju- 
risprudence to  the  situation,  wants,  interests,  feelings,  opinions 
and  habits  of  each  distinct  community,  at  any  given  time,' 
Progress  of  Ethical  Science,  Sect.  6.  tit  Jeremy  Bentham,  p. 
193.  Phil.  Ed.  1832.  The  substitution  of  the  terms  revision 
and  cmsotidatiwi  of  statutes,  for  that  of  cedifiaMon,  has 
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contributed,  in  no  mall  degree,  to  the  change  of  thinking  on 
Ibis  subject,  though  the  thing  is  the  same ;  for  the  consdsfla 
tiea  of  the  statutes  on  a  particular  subject,  as  practised  -in 
England,  is,  in  eftct,  a  partial  codiication ;  and  a  general 
revision  of  the  whole  body  of  statute  law,  as  in  the  case  of 
Mew  York,  is,  in  fact,  the  formation  of  a  code  upon  the  model, 
or  at  least,  upon  the  principles,  of  the  codes  of  Justinian  and 
of  France. 

Some  writers  maintain  that  a  code  ought  to  embftace  as 
large  a  portion  as  practicable  of  the  propositions  established 
as  law  by  custom  or  judicial  decisions,  or  what  is  usually 
called,— or  which  at  least  we  propose  to  call, — the  unwritten 
law,  and  what  is  also  called,  in  the  United  States  and  Eng- 
land, the  common  law,  as  distinguished  from  that  consisting 
of  statutes ;  while  others  maintain  that  it  is  by  no  means 
desirable  to  transfer  from  the  unwritten  law,  any  considera- 
ble part  of  its  doctrines.  This  question  has  been  much  dis- 
cussed, especially  in  Germany,  and  an  outline  of  the  argu- 
ments on  either  side  is  given  in  the  two  articles  of  this  Jour- 
nal,1 on  the  subject  of  written  and  unwritten  laws.  Now,  we 
presume  that  no  one  contends  that  all  the  1,312,600  propo- 
sitions, of  which  Mr.  Park  estimates  the  common  law  to  con- 
sist, as  presented  in  the  Reports,  exclusive  of  criminal  aad 
parish  law,*  should  be  distinctly  stated  in  a  code.  Those, 
who  advocate  a  code,  in  the  greatest  extent,  only  propose  to 
include  the  general  propositions,  from  which  others  may  be 
deduced  as  corollaries.  They  instance  the  French  code  as 
an  example,  which  consists  of  5100  sections.  The  contro- 
versy then  is  reduced  within  very  narrow  limits,  since  the 
advocates  of  unwritten,  instead  of  text  laws,  do  not  propose 
to  abolish  all  legislation  by  legislative  assemblies,  as  distin- 
guished from  that  by  judicial  tribunals.  Statutes  are  to  be 
enacted,  whether  they  are  or  are  not  to  be  codified ;  and  ac- 
cordingly the  question  in  discussion  is  as  much  involved  in 
occasional  partial  legislation,  as  in  codification.     All  the  ar- 

1  Vol.  %p.  33.— Vol.  9.  p.  4.  *  American  Jurat,  Vol,  9.  p.  8. 


Digitized 


by  Google 


183*]     fkmrim  *f&*  L*m  m  Ma*******.        Wf 

guaeaats,  for  and  again*  written  law,  are  of  precisely  the 
same  application,  whether  the  question  relates  to  the  incorpo- 
ration of  a  part  of  the  common  law  into  a  statute  or  into 
a  code. 

It  w  assumed  in  this  discussion,  that  a  number  of  proposi- 
tions are*  to  be  law,  whether  they  are  or  are  not  formally  en- 
acted as  a  part  of  a  statute  or  a  code.  How,  then,  shall  we 
come  to  a  satisfactory  conclusion  on  these  propositions? ,  Not 
certainly  by  any  general  supposed  preference  of  written  or 
unwritten  law.  The  advocates  of  each  form  of  the  law, 
admit  that  there  mast  be  some  of  both  forms ;  they  only  dis- 
agree as  to  the  proportional  amount.  This  can  be  decided 
only  by  a  recurrence  to  the  principles  of  legislation,  and  the 
specific  reasons  for  stopping  at  one  or  another  point  in  the 
laws  of  any  particular  community. 

In  the  first  place,  then,  the  code  should  be  limited  to  a 
reasonable,  convenient  compass.  By  swelling  it  into  a  great 
bulk,  one  considerable  object  of  codification  is  defeated,  by 
putting  the  law  out  .of  the  reach  of  ell  who  do  not  make  it  a 
professional  study.  The  more  ground  you  cover  by  legisla- 
tion, the  less  will  the  community  understand  the  laws  enacted, 
which  will  be  too  expensive  to  purchase,  too  long  to  read,  and 
too  multifarious  to  remember.  The  1,312,500  propositions  of 
Mr.  Park,  drawn  out  into  a  work  of  twenty-six  times  the  siae 
of  the  five  French  Codes,  if  the  formation  of  such  a  work 
were  a  possible  thing,  would  be  as  completely  a  dead  letter 
to  the  community  at  large,  as  the  Year  Books  are.  One 
professed  object  of  a  code  is  to  bring  the  law  within  reach  of 
the  community ;  and  this  can  be  done  only  by  reducing  it 
within  a  narrow  compass.  This  is  one  of  the  limits  of  codifi- 
cation, and  of  course  of  legislation,  with  which  codifica- 
tion must  be  commensurate,  as  far  as  general  laws  are  con- 
cerned. A  code  then,  to  answer  any  useful  purpose,  can  only 
embrace  the  great  outlines  of  the  law.  The  framers  of  the 
French  code,  says  Mr.  Mackenna,  purposely  rejected  details, 
avowing  it  to  be  the  intention  and  object  of  their  labors,  solely 
to  propound  principles,  by  the  application  of  which  to  cases  as 
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they  shouM  ririse,  it  was  to  be  tile  btfafaieas  of  tKstilMlWMil  & 
supply  the  place  of  detailed  legtsfcLtto.n.' 

It  may  be  then  enquired,  -  wmtheftr  a  code?  4k  a  h6kf  «h 
statute  laws,  ought  to  present  an  epitome  of  every  tatifafe  of 
law.  Ought  each  title  to  occupy  a  space  in  the  cafe,  dt  in 
the  statute  book,  proportional  to  that  wfflch  it  fA*  ih  Ae  law 
treatises?  We  say,  without  hesitation,  that  k  t&oftUtttft 
What  figure,  for  instance,  would  a  camfA&e  abstract  dt  &e 
rules  of  evidence  make  in  a  code?  or  the  principles  of  phftt 
ing?  or  the  rules  of  practice?  These  belong  to  the  few  te 
touch  as  Che  rules  of  descent  of  lands,  and  (he  tooMtUja  ftfMfe 
some  regulations  respecting  them,  but  an  atcentpt  to  irtafce  aft 
epitome  of  thrift  m  a  legislative  act,  is  as  difficult  as  it  wduM 
be  useless.  The  pbsitive  law  geftertffly  nfatkea  more  6r  tttfc 
regulations  respecting  the  fbrmMltties  requisite  in  making 
contract ;  but  to  go  farther  than  this,  and  enter  krto die  detaii, 
or  attempt  ari  oirtTrne  of  the  rules  an^  princes  of  cdtti6rt*«ito 
of  deeds,  wills,  charter-parties,  policies  of  mstfftmce,  fee., 
UrouH  Ih voW8  tegtttettOBfla  tenfold  f**rpfatity. 

The  limits  of  legislation  may  b*  tfelJ  ffltcrtrated  in  the 
rules  of  interpreting  the  laws  themselves,  the  Ugis  tigVUh. 
Tfoider  the  title  Law,  ih  the  Etacyctopedhl  Atttert&rifc,  ffifo 
Writer  of  a  great  part  of  that  very  able  article,  Which  fe  attrib- 
uted to  thei>ii  df  Mr.  Ju&icfe  Stofy,  ttfcdttettttfe  tv^ti^^tU 
rules  for  the  ihtefpreteitictti  of  statutes,  tle&e  rUfee  ate  iftt 
fact  so  many  iaWs  to  the  cotirfir,  an*  so  to  evWjf  titfcfea,  ft 
analysing  and  constfuitig  the  statutes.  Stttufetf  in  part 
materia  mm  be  consttued  in  connexion  ;  tfte  dbjAct  of  tfce 
law  must  be  regarded ;  words  must  be  taken  in  thelt  ordftutfy 
sense,  unless  a  technical  orfe  is  eVidertdy  intended  ;  fetiitfbii 
laws  must  be  Kberttfly  construed ;  atacfo  odMtttictidn  must  bte  pbt 
as  to  gfre  sfignfifcabce  and  eflfect  to  eftfcty  part,  if  pritiScafife, 
tec.  &c.  These  ate  all  rfcfes  or  tdi&s  wheM>y  to  find  dtitt  flte 
meaning  of  the  statutes ;  to  draw  out  thesfe  ttfks  &to  fttttitf 
sections  ih  a  cod*,  is  df  hothdfe  uti&y  thaft  to  preface  K$%tt 

1  fotod«ctu«  to  the  TnmsUUoa  tf  U*  Cinl  Code,  p.  13, 
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.  an  aaasAeaontof  the  rules  of  grammar.  The  rcryfectof  mak- 
ing the  law  imposts  and  implies  the  application  of  all  the  rules 
af  iasetpseteiion  suggested  by  experience,  learning  and  reason, 
for  fading  out  its  true  meaning.  All  the  rules  that  are  plain  in 

« themssfaes,  as  in  fact  most  of  these  roles  are,  need  not  to  be  te- 
naasly  enacted.  Where  the  rule  is  doubtful,  and  subject  to  many 
oxscptions  and  qualifications,  and  implicated  with  and  checked, 
aadr  in  a  greater  or  less  degree,  countervailed  by  others,  it  is 
Mtsafe  to  put  k  with  the  form*  of  a  positive  ordinance. 

If,  then,  the  laws  shofdd  not  attempt  to  deseend  into  she 
detail  of  the  rules  by  which  they  are  themselves  to  be  inter- 
preted, much  less  should  a  similar  attempt  be  made  in  respect 
to4he  construction  of  contracts.  A  contract  is  a  law  made 
by  the  parties  for  themselves,  the  interpretation  and  effect  of 
which  may,  in  general,  like  the  construction  of  laws,  be 
belter  left  to  the  tribunals,  than  made  the  subjects  of  legisla- 
tes*. We  thus  cut  off  a  great  body  of  what  is  called  the 
common  law  from  the  Code.  It  would  be  found,  on  exami- 
nation, that  a  large  pert  of  Mr.  Park's  miUioa  and  more  of 
psefjoeiiasas,  decided  upon  in  the  Reports,  relate  to  the  construc- 
tion of  contract*. 

It  has  been  justly  remarked,  by  writers  on  this  subject,  that 
no  nation  thinks  of  framing  a  code  until  it  has  made  some 
advance  in  civilization  ;  and  this  supposes  an  existing  juris- 
prudence, meaning  by  jurisprudence,  adjudication  upon  ques- 
tions according  to  certain  principles,  or  doctrines,  not  a  mere 
arbitrary,  discretionary  decision  of  controversies. ,  Though 
there  moot  usually  is  some  correspondence  in  the  degree  of 
^perfection  of  the  different  branches  of  the  same  system  of  ju- 
risprudence, yet  there  is  often  a  great  diversity  in  this  res- 
pect. The  law  of  real  property  and  its  administration,  may 
ha  perplexed  and  cumbrous,  while  the  commercial  law  may 
be  simple,  easily  understood  and  well  administered;  so  per- 
sonal rights  may  be  loosely  defined  and  insecure,  while 
rights  of  property  are,  in  general,  weU  protected/  In  a  re- 
vision of  the  entire  body  of  legislation,  therefore,  one  of  the 
first  inqatries  is,  as  to  the  state  of  the  existing  jurisprudence ; 
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what  branch  of  k  is  particolariy  defictif*»  ted  what  needa 
little  improvement.  If  no  other  rattan  cm  be  ■■igwinii  far 
legislation,  then  that  a  written  is  prefwrnUe  le  as*  awaiton 
law,  the  ioterpoekkm  of  the  lugMatuf  wiH  at  the  beat  be 
melees,  and  probably  pernicious.  If  then  the  lugsdaliuii  is  to 
be  particularly  directed  to  those  parte  of  the 
deace,  which  are  defective,  it  would  i 
eat  communities  eogfat  to  present  a  very  < 
sky  as  to  the  space  assigned  Co  the  same  general  tide  in  etch. 
In  Massachusetts,  the  jurppmaVojee  riiay  have  tales*  an  un- 
fartnnate  turn  as  to  promissory  natea,  in  Near  York  mm  to 
wilk  or  deeds,  iti  Virginia  as  to  rente;  legislatiea  shade!, 
therefore,  be  particularly  directed  to  these  defects,  in  each  ia- 
stance.  Each  code  wiH  not  present  a  coaiplete  epitome  of 
the  law,  nor  will  each  subject  occupy  the  saaae  pteportionsl 
space.  For  instance,  we  have  a  very  good  system  of  jeris- 
prudence  in  the  commercial  and  maritime  law,  and  no  leg- 
islation is  wanted  in  regard  to  them,  except  to  remedy  defects; 
but  in  commonkks  which  bad  bo  such  systems,  k  was 
expedient  to  supply  the  deficiency  by  legislation,  and  haace- 
arose  the  sea-laws  and  marine  ordinances  of  former  times. 
The  law-givers  of  those  times  legislated  for  the  purpose  of 
originating  and  creating  a  branch  of  law  which  would  not 
otherwise  have  been  formed*;  on  the  same  subjects  we  legis- 
late, not  to  create,  but  to  correct  and  improve. 

But  our  legislation  is  not  limited  to  the  function  of  merely 
correcting  and  improving  upon  a  law  already  existing ;  we 
also,  in  particular  cases,  originate  laws,  which  are  not  a  sds- 
stkute  for  any  that  were  before  in  force.  The  law  of  limited 
copartnerships,  recently  enacted  in  Massachusetts,  is  an  in- 
stance; which  had  previously  been  adopted  in  New  York 
from  the  French  code.  This  law  supposes  a  previous  chasm 
<rf  the  jurisprudence,  since  it  offered  nothing  in  the  place  of 
such  a  law.  It  is  a  sort  of  law  not  likely  to  arise  by  custom  ; 
it  must  owe  its  origin  to  an  ordinance.  It  is  one  of  the  high- 
est functions  of  legislation  to  go  beyond  experience  and 
precedent,  and  explore  new  ways  for  the  advancement  ef 
the  jurisprudence. 
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ttftaty  *f  the  jnrfeprttdence,  are  ground*  fcr  legislative  inter- 
feieni^  It  aolifeUrtfes  happens  that  cdorts,  *aftift^  from  t*o 
<iu**ttt  potato,  and  ptoeoediag  *fth  aBfterf  decisions  freta 
«H>b,  At  length  find  theee  tines  converging,  add  that  Whkt 
bas  ail  alttig  been  an  faooueietefity  in  principle,  must  at  the 
ttext  eteft  be  a  palpable  contradiction.  The  profession  deufct, 
ttnd  the  eourt  hardly  know*  haw  *  advance  er  tetfede.  In 
{Nidi  case*  k  is  efteu  .expedient  to  invoke  the  legislative  aid. 

Ifr  tasking  a  code,  then,  the  objects  are  to  arrange  the  sub- 
jects in  a  perspicuous  method,  to  put  every  proposition  into 
the  simplest,  most  intelligible  and  ptecbe  phraseology,  and 
clear  away  fttt  airtbigUtty  and  incoflsistcncy,  to  AM  the  fact***, 
and,  what  is  meet  diflteult,  and  most  important,  tb  arfvaa**, 
by  dew  provisions,  beyond  the  limit*  of  the  exiting  tawa,  aUd 
thus  enlarge  the  jurisprudence. 

After  the  example  set  by  New  Yevk,  the  buouees  of  nwi 
sion,  or  codiioation,  has  been  undertaken  in  Massachusetts. 
By  a  rewbe  of  the  Legislature,  passed  February  24th,  1838, 
the  Governor,  'by  and  wkh  the  advice  and  consent  of  the 
Council,  was  authorized  and  requested  to  appoint  three  able 
and  dteereet  persons,  learned  in  the  law,  to  be  Commissioners, 
whose  duty  it  Bhall  be  faithfully  to  revise,  collate  and  arrange, 
as  well  the  colonial  and  provincial  statutes,  as  all  other  the 
general  statutes  of  the  Commonwealth,  which  are  or  may  be  * 
in  force  at  the  time  such  cotnmissionere  may  finally  report 
their  doings  in  the  premises.  And  such  commissioners  shall 
carefully  collect  the  different  acts  and  parts  of  acts  relating  to 
the  same  subject  matter,  and  collate  and  arrange  the*  same 
under  appropriate  chapters,  titles  and  sections,  and  in  aH  re- 
spects, execute"  and  complete  such  revision,  in  such  a  manner 
as  in  theif  opinion  will  render  the  said  general  laws,  most 
concise,  plain,  aad  intelligible.'  And  it  was  further  Re*olx*d} 
*  That  it  shall  he  the  duty  of  said  commissioners,  in  the  report 
of  their  doing*,  to  suggest  euch  contradktioas,  emissions, 
er  imperfections,  as  may  appear  in  the  laws,  so  to  he  revised, 
and  the  mode  in  wMeh  the  same  may  be  reconciled,  gupphsd, 
or  amended.' 
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Ia  pursuance  of  the  above  Reset  ve,  the  Govern 
the  Hon.  Charles  Jackson,  Hod.  Asabel  Steams,  and  Jofca 
Hooker  Ashmun,  Esq.  as  oommieaooen;  who  immediaUljr 
entered  upon  the  important  duties  assigned  to  thorn.  All  of 
them  woe  distinguished  for  teaming  in  the  law,  and  devotion 
to  ita  pursuit.  Mr.  Jackson  had  held  for  some  time  a  seat 
on  the  bench  of  the  Supreme  Court  of  the  State,  until  com- 
pelled by  ill-health  to  retire  from  the  duties  of  an  office,  which 
are  too  laborious  for  even  the  atroofeat.oooaiiUiUon,  and  the 
meat  robust  health.  His  work  on  Real  Actions,  published 
subsequently  to  his  quitting  die  beach,  attested  the  interest 
which  he  still  maintained  in  the  law,  and  the  learning  and 
ability  which  he  brought  to  his  studks  upon  k.  Mr. 
Stearns  had  recently  retired  from  the  professorship  of  Law 
in  Harvard  University,  which  be  had  filled  for  many  years 
with  usefulness  and  honor,  giving  to  the  profession,  in  the 
mean  while,  his  work,  prepared  in  the  discharge  of  the  duties 
of  that  station,  on  the  subject  afterwards  bandied  by  Mr. 
Jaekson.  Mr.  Ashman*  at  the  time  of  his  appointment,  was 
Professor  of  Law  at  Harvard  University.  His  learning  and 
distinguished  endowments  of  mind,  were  calculated  to  have 
rendered  him  a  highly  useful  member  of  the  Commission ; 
but  before  he  had  been  able  to  proceed  for  in  its  labors,  he 
was  cut  off  by  disease.  The  place  in  the  Commission,  made 
vacant  by  his  lamented  death,  was  supplied  by  Hon.  John 
Pickering,  a  gentleman  distinguished,  in  his  own  country,  as 
a  lawyer,  and,  both  in  his  country  and  abroad,  for  his  classical 
erudition. 

Tip  present  Report  was  made  to  the  Legislature  of  Massa- 
chusetts, during  its  session  of  the  last  winter,  by  the  commis- 
sioners acting  under  the  above  resolve.  In  a  previous  report, 
in  the  winter  of  1834,  to  the  Governor,  stating  what  had  then 
been  done  in  the  work  of  revision,  they  suggested  that  their 
final  report,  when  made,  should  be  distributed  among  the 
members  of  the  legislature,  and  sent  to  all  town  officers,  tkmt 
the  public  judgment  upon  it$  merits  might  be  early  ma- 
tured, and  such  errors  as  might  be  detected  be  set  right. 
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And  mttstin  Was  passed  by  the  Legislature  irt  eotribrmfty 
with  this  suggestion. 

in  tike  early  history  of  the  colony  of  Massachusetts,  a  course 
beariog  a  strong  rcfcemblartce  to  this  was  take*.  In  1699, 
John  Cotton,  '  whose  feme  was  in  all  the  churches,'  and 
Nathaniel  Warde,  alsoammwter  of  the  gospel,  were  appointed 
to  frame  a  My  of  laws.  The  two  models  presented  by 
these  men,  as  Governor  Winthrop  informs  us  in  his  Journal,1 
<  were  Agisted  With  Awe  attentions  end  additions,  and  ab- 
bteviaied,  and  sent  to  emery  town,  to  be  considered  of  first 
by  the  magistrates  and  elders,  and  then  to  be  published  by* 
the  constables  to  all  the  people,  that  if  any  man  should  think 
fit,  that  anything  herein  ought  to  be  ottered,  he  might  ac- 
quaint some  of  the  deputiesthersteithagainst  tkenbtt  court' 

At  the  time  the  presertt  ootnmiwsioftera  made  their  first  re- 
port in  1834,  they  supposed  that  they  should  bo  in  readiness 
to  make  their  final  report  before  the  ne*t  session  of  the  legis- 
laUwe.  A  committee  of  the  legislature  wttt  accordingly  ap- 
pointed to  sit  is  the  recess,  and  examine  the  revised  statutes 
wfariH  prepared  by  the'  oommlndoneis,  wd  m  tnatotr  detail- 
ed report  16  the  nest  legislature.  This  eomnuttee,  hoWtfver, 
wese  never  called  together,  as  the  commissioners  fid  not  find 
themselves  able  to  present  their  report  titt  the  legislature  tad 
aoecmbied,  facofaeeyettce  of  the  death  flfPtofesssr  Ashman, 
t*wtafo?^i^<tf  theBeilsiaft  wm  originally  assigned, 
ttoejp  was  unable  to  present  that  portion  of  the  work  at  the 
same  time.  During  the  recent  sfcsston  of  the  legislature,  a 
committee  of  tarty-eight  ttKteber*  was  employed  three  after- 
noons  of  each  week,  in  «*atmiiliffg  the  proposed  code,  and  on 
the  adjournment  it  was  referred  id  *  committee,  that  is  to  sit 
during  the  recess  of  the  legislature,  ttd  to  report  at  an  ad- 
journed stoma  in  the  Autumn,  to  be  Md  for  the  special  pur* 
pa&ufaettag  upon  the  Code, 

The  commissioners  have  distributed  the  whole  body  of  the 
statutes  under  four  principal  divMons  Or  Parts ;  eacb  of 
wto* bmmtftoi  into  Tims,  each  title  imo  Ohapfers^nd 
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each  chapter  into  AtotiM*.    The  luhjicle  ef  eaek  part  and 
title  are  as  follow : 

Pa&t  L  Of  the  internal  administration  of  the  Govern- 
ment ;  containing  thirteen  title*,  as  fallows : 

1.  Of  the  jurisdiolion  of  the  Commonwealth ;  and  the 
statutes  and  legislative  proceedings, 

2.  Of  elections,  other  than  of  militia,  town  and  pariah 
officers. 

3.  Of  the  assessment  and  collection  of  State  taxas ;  and 
of  the  funds,  revenue,  expenditures  and  property  of  the  Com- 
monwealth ;  and  the  administration  thereof. 

4.  Of  the  militia. 

5.  Of  countries  and  county  officers. 

6.  Of  towns  and  town  officer*. 

7.  Of  parishes ;  and  the  support  of  public  worship. 

8.  Of  the  public  health. 
v  9.  Of  public  instruction. 

10.  Of  highways,  bridges  and  ferries ;  and  of  town  ways. 

11.  Of  the  regulations  of  trade  in  certain  cases. 

12.  Of  cogpormiioo*  $  *ad  proprietors  of  common  lands. 

13.  Of  the  internal  police  of  the  Commonwealth. 

These  thirteen  titles  are  subdivided  into  fifty-eight  nhipfcers, 
numbered  in  order  from  1  to  58. 

Part  U.  Concerning  the  acquisition,  the  enjoyment  and 
.  the  transmneion  of  property,  real  and  personal :  the  domeebe 
relatione,  and  other  matters  connected  with  private  rights; 
containing  seven  titles,  as  follows  : 

1.  Of  real  property  and  the  alienation  thereof. 

3.  Of  title  to  real  property  by  dcsoeat 

3.  Of  title  to  real  property  by  devise. 

4*  Of  wills,  intestacies,  executors  and  administrators. 

5.  Of  title  to  real  property  by  special  provisions  of  law. 

6.  Of  preventing  frauds  and  perjuries  in  contracts ;  and  in 
actions  founded  thereon. 

7.  Of  the  domestic  relatione. 

These  seven  titles  are  subdivided  into  twenty-two  chapters, 
numbered  in  order  from  59  to  80. 
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Pa»t.  IIL  CoMSfiiing  courts  and  judical  oAcers,  and  pro* 
readings  in  ctvii  cases :  containing  six  tides*  as  follows : 
1.  Of  marts  and  judicial  officer* 
3.  Of  actions  in  general. 

3.  Of  actions  relating  to  real  property. 

4.  Of  proceeding  in  special  cases. 
♦5.  Of  the  limitation  of  actions. 

6.  Of  costs  and  the  fees  of  officers* 

These  six  tides  are  subdivided  into  forty-two  chapters,  num- 
bered in  order  from  81  to  12$. 

Part.  IY.  Concerning  crimes  and  punishments,  and  pro- 
ceedings in  criminal  cases :  containing  three  titles,  as  Mows  ; 

1.  Of  crimes  and  the  punishment  thereof 

2.  Of  proceedings  in  criminal  cases. 

3.  Of  imprisonment  for  ofiences ;  and  the  government  and 
discipline  of  prisons. 

These  three  titles  are  subdivided  into  twenty-three  chapters, 
numbered  from  123  to  146  ;  which  complete  the  whole 
code. 

The  French  code  consists  of  five  divisions  or  codes,  namely 
1.  The  civil  code.  2.  That  of  civil  procedure.  3.  The 
commercial  code.  4  That  of  criminal  instruction.  5.  The 
penal  code. 

The  first  of  these  five  codes,  corresponds  to  the  Part  II.  of 
the  New  York  Revised  Statutes ;  the  second,  to  Part  III.,  and 
the  fourth  and  fifth,  to  Part  IT.  The  laws  relating  to  trade 
occupy  but  a  small  part  of  the  New  York  Revised  Statutes, 
and  are  put  among  the  various  subjects  of  Part  I.  The  Mas- 
sachusetts commissioners  have  followed  the  general  division 
in  the  New  Ybrk  Revised  Statutes,  so  that,  as  to  those  gene- 
ral divisions,  those  two  codes,  and  the  proposed  Massachusetts 
code,  agree,  excepting  in  regard  to  the  place  occupied  by  the 
chapters  on  the  domestic  relations,  hereafter  to  be  noticed,  and 
excepting  also  that  Part  1 V.  of  the  New  York  and  the  proposed 
Massachusetts  code,  (the  part  concerning  criminal  law,)  consti- 
tutes two  divisions  of  the  French  code. 

The  Massachusetts  commissioners  remark,  in  their  adver* 
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work,  they  bad  originally  adopted,  in  whtflci,  U»  ptaa  *f 
the  late  Revised  Code  of  NfW  Ymk,  which  is  dmded  into 
parts,  chapters,  titles,  and  articles-  In  their  endeawara  Co  con* 
form  to  that  code,  they  w#*e  principally  wtimeootd  by  a  wish 
to  co-operate  in  effecting)  as  fo  as  praflicab^  a  general  confor- 
mity between  the  codes  of  the  dftfierwt  State*  of  the  Union. 
The  arrangement  of  the  Near  York  code,  hoar  over,  in  its  de- 
tails, was  iM>t  deemed  so  eoAveniMi  for  the  purposes  of  ekaiion 
and  reference  as  would  be  desirable  in  a  work  of  this  kind ; 
itbeing  necessary,  on  that  plan,  to  use  three,  and  sometimes 
four  dittinct  abbreviations,  or  figures,  in  each  citation ;  thatts, 
one  for  the  Part,  a  stored  for  the  Chapter,  a  third  for  the 
J\^,andaoowtimesafouitbforthe^r<^arssstian.  After 
mvch  consideration,  therefore,  it  was  bettered  to  be  impracticable 
to  conform  entirely  to  the  plan  of  the  New  York  code.'  They 
have  Accordingly  made  one  variation,  so  that  the  chapters  are 
subdivisions  of  the  tkles,  instead  of  the  titles  being  subdmriaM 
of  the  chapters,  as  in  the  New  York  code ;  and  in  the  proposed 
code,  the  chapter  are  numbered  in  one  series  through  the  whole 
four  parts.  Tbesectione  or  articles  of  each  chapier  are  number* 
ed  in  a  separate,  series,  instead  of  all  being  numbered  oeaascu* 
tively  through  each  part,  as  those  of  each  of  the  five  French 
cqdqs  are,  through  each  code,  so  that  a  citation  may  be  made 
by  two  references,  one  to  the  chapter,  the  other  to  the  section ; 
aj  the  French  codes  may  be  cited  by  reference  to  the  particu- 
lar code,  and  the  number  o£  the  section.  This  is  decidedly 
preferable  to  the  divisions  in  the  New  York  code,  and  we 
should  hardly  have  supposed  that  the  commissioners  would 
have  hesitated  in  the  least  to  make  this  improvement.  We 
cannot  imagine  that  a  coincidence  in  the  mere  names  and 
numbers  in  the  divisions  in  the  code  of  two  States,  or  all  the 
States,  is  of  the  slightest  importance. 

Blacketone,  who  borrowed  his  general  arrangement  from 
Sir  Matthew  Hale,1  distributes  the  law  under  the  four  beads 

1  Any  person,  who  takes  the  trouble  to  compare  Sir  Matthew   Hale's 
*  Analysis  of  the  Civil  Part  of  the  Law,'  with  Bhckstone's  Commentaries,  will 
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-o£— 1.  Righto  of  Persons,  2.  Rights  of  Things  3.  Private 
Wrongs,  4.  Public  Wrongs.    In  the  first  pail  he  analyse* 
the  whole  political  structure,  and  descending  thence  concludes 
with  the  domestic  relations.    The  French  civil  code  corns* 
ponds  to  Biackstone's  first  and  second  volumes  in  its  general 
subjects,    omitting,  however,  the    political    constitution,  of 
which  Blackstone  treats  on  the  threshold.     In  the  French 
civil  code,  as  in  Blackstone,  the  law  of  the  relations  of  persons 
stands  first.     In  the  New  York  code,  the  subject  of  the  do- 
mestic relations  comes  at  the  conclusion  of  the  second  part, 
that  is,  after  what  Blackstone  entitles  Rights  of  things. 
The  reason  of  this  transposition,  is,  that  the  general  subject 
-  of  the  acquisition,  enjoyment  and  transmission  of  property, 
is  affected  by  the  domestic  relations.     The  arrangement,  sanc- 
tioned by  the  authorities  of  Sir  Matthew  Hale  and  Blackstone, 
and  the  French  civil  code,  seems  to  be  decidedly  preferable. 
The  first  inquiry  we  naturally  make,  both  in  order  and  in 
importance,  in  examining  the  civil  condition  of  a  people,  con- 
cerns the  relations  in  which  they  are  put,  by  tbeir  laws,  to 
the  government,  and  with  each  other.     The  French  civil 
code  commences  with  the  law  of  civil  rights,  rights  of  domi- 
cil,  of  the  absent,  of  marriage,  of  parent  and  child,  of  master 
and  servant,  be.    We  cannot  but  think  it  a  matter  of  regret, 
that  the  New  York  code  has  broken  up  this  natural  order. 
And  we  have  great  doubts  whether  a  motive  of  contributing 
to  a  uniformity  of  arrangement  in  codification  in  the  differ* 
ent  States,  was  a  sufficient  reason  for  following  the  New 
York  code  in  this  particular.     As  far  as  the  domestic  rela- 
tions influence  Jhe  acquisition,  control  and  transmission  of 
property,  they  very  naturally  come  under  consideration  in 
this  connexion.     But  this  is  but  a  subordinate  and  incidental 
topic,  the  main  features  being  the  power  and  authority  on 

see  the  great  obligation  under  which  the  learned  Commentator  was  to  this 
forgotten  'tractate.'  Let  the  enquirer  compare  the  general  method  of  Hale 
and  Blackstone ;  and>  if  inclined  to  proceed  farther,  the  sub-divisions  of  the 
chapters  in  the  two  works ;  as,  for  instance,  that  on  juries,  so  much  admired  in 
the  Commentaries. 

VOL.  XIII. — NO.  XXVI.  10 
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mm  side,  a*d  duly  on  the  other,  and  the  personal  rights  «d 
aUigatioM.  Thus  the  Hindoo  code  opens  with  an  account 
ef  the  distinction  of  easts  on  whiah  the  whofe  system  of  jo- 
ridirnl  institutions  rests.  m  Sir  Janes  Mackintosh  says,  that 
all  the  civil  institutions  are  dedttcible  from  the  instiiotioos 
of  marriage  and  distinct  rights  of  property.  However  this 
may  be,  it  is  certain  that  the  personal  relations  of  the  mem- 
ber* of  a  community  among  themselves,  in  general,  are  the 
frame  work  of  the  civil  polity ;  and  determine  its  essential 
character.  It  seems  to  us,  therefore,  that  whatever  of  these 
is  not  included  in  the  constitution,  ought  to  occupy  the  first 
place  in  the  code. 

We  have  grave  doubts  whether  the  commissioners  have 
not  over-rated  the  importance  of  a  conformity  to  the  New 
York  code.    We  distinguish  here  between  the  authority  of 
that  code  as  a  precedent,  and  the  advantages  of  a  correspon- 
dence and  uniformity  in  the  structure  and  form  of  the  codes. 
The  convenience  of  a  similarity  of  the  specific  laws  of  die 
different  States  is  very  obvious,  on  account  of  the  frequent 
migrations  of  the  citizens,  and  the  extent  of  commercial  and 
social  relations  among  those  of  different  States.     Bat  tins 
uniformity  is  not  the  one  referred  to  by  the  commissioners. 
They  have  reference  to  the  divisions  of  the  code,  and  the 
eider  in  which  each  subject  shall  come.    In  this  respect,  they 
seem  to  us  to  attribute  too  much  importance  to  uniformity. 
A  scientific,  perfect  division  and  arrangement  is  too  good,  a 
thing  to  sacrifice  to  any  model,  and  a  bad  arrangement  is 
too  inconvenient  a  defect,  to  be  sanctioned  by  any  authority. 
If  the  New.  York  plan  is  the  best,  it  should  no  doubt  be 
adopted ;  if  it  is  not  the  best,  then  those  who  have  occasion 
to  consult  the  Massachusetts  code  would  be  obliged  to  the 
commissioners  for  having  improved  upon  it ;  and  for  having, 
,  instead  of  imitating  a  faulty  model,  offered  a  better,  to  be 
imitated  by  the  other  States,  and  among  the  rest  New- York, 
when  tbe  laws  of  that  State  shall  again  be  codified,  which 
they  might  be  to  advantage,  even  now,  for  the  purpose,  if 
for  no  other,  of  reducing  the  dimensions  of  the  code.     New 
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fork  baa  the  distinction  of  taking  the  had  in 

n  the  United  States.    It  is  a  glorious  pte^arine—e.    And 

be  men  who  propelled  that  State  forward  to  the  a  ttempt, 

eserve,  on  this  ground  alone,  a  high  place  in  history.    Bate 

ekher  the  other  States,  nor  that  State,  ought  to  consider  the 

.  ttgras  of  jurisprudence,  in  any  particular,  whether  it  be  the 

we  or  their  arrangement,  to  have  come  to  a  permanent 

and  at  the  point  reached  by  the  first  great  effort.    The  db- 

tiaetion  and  the  advantages  of  improvement  upon  the  a&» 

ample  ace  left-open  to  the  other  States. 

With  the  exception  just  mentioned,  the  divisions  in  the  New 
York  and  proposed  Massachusetts  codes,  in  the  two  part* 
beades  the  first,  seems  to  be  scientific,  complete,  andoonforaa- 
able  to  the  most  authoritative  precedents  and  usage.  Part  L* 
of  both  codes  is  miscellaneous.  The  title  of  this  pari  in  thai 
of  New  York,  is, '  An  act  concerning  the  Territorial  Iihnfia 
and  Divisions,  the  Civil  Polity,  and  the  Internal  AriminkHa- 
ikmofthk  State.9  The  last  clause, '  of  this  Stale,'  seems  to  he 
quite  unnecessary,  for  the  reader  may  safely  be  left  to  find  out) 
foe  what  State  the  code  is  made,  by  referring  to  the  general 
title ;  he  will  be  in  little  danger  of  foiling  into  the  error,  thai  any 
of  the  chapters  are  intended  to  apply  to  Pennsylvania  or  Oon* 
neoticut.  The  Massachusetts  commissioners  accordingly  have 
judiciously  omitted  this  phrase,  which  occurs- very  fteqoeottf 
and  superfluous!/  in  the  table  of  contents  of  the  New  Yoffc 
code. 

They  have  also  omitted  the  boundarus  and  division*  in 
the  title— and,  as  we  presume,  intend  to  omit  them  in  the  testy 
and,  as  it  seems  to  us,  very  properly,  since  every  one  may  easiy 
find,  by  the  map  or  gazetteer,  the  geographical  extent  of  the 
jurisdiction.  Whatever  is  superfluous  in  the  code,  is  an  eV 
stacle  to  its  utility. 

The  commissioners  have  also  omitted  the  phrase  'civtf 
pohty/  and  have  adopted  the  rest  of  the  New  York  title,  s»< 
that  as  amended,  it  will  read,  as  we  into*  from  the  analysis 
given  in  their  introduction  to  the  Second  Part,  new*  published, 
'  An  act  concerning  the  Internal  Administration  of  the  Gov- 
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eminent/  The  last  clause,  c  of  the  Government,'  seems  to 
have  but  little  significance  in  thiB  title ;  the  effective  word*  of 
which  are  'the  internal  administration/  unless  the  administra- 
tion of  the  government  is  intended  to  be  distinguished  from 
that  of  the  laws,  a  distinction  which  does  not  apply  with 
much  pertinency  to  some  of  the  chapters.  The  subjects  of 
this  Part  correspond  in  general  to  those  included  in  Part  I. 
of  the  New  York  code.  They  are,  The  jurisdiction  of  the 
Stale— legislative  proceedings  elections,  taxes,  revenues — 
expenditures  and  public  property— the  militia— counties  and 
county  officer*— towns  and  town  officers—parishes,  and  the 
support  of  public  worship — the  public  health — the  public  in- 
struction— highways,  and  bridges— regulations  of  trade — cor. 
Derations  and  proprietors  of  common  lands — police.  Such 
are  the  subjects  coming,  in  the  New  York  code,  under  the  gen- 
eral description  of  '  Civil  Polity  and  Internal  Administration,* 
and  in  the  proposed  code,  under  that  of  '  Internal  Admiu^ 
tration/  Neither  of  these  titles  seems  to  be  definite,  or  ade- 
quate, or  applicable  to  all  the  subjects.  Civil  Polity  applies 
to  the  other  three  Parts  of  either  code,  as  appropriately  as 
to  the  subjects  enumerated  above,  and  much  more  appropri- 
ately than  to  some  of  them, — for  instance,  the  militia  and 
private  corporations.  But  k  was  perhaps  intended  in  the 
New  York  code,  to  cover  those  and  the  others  which  do,, 
not  belong  to  '  civil  polity;  under  Internal  Administration: 
What  then  is  internal  administration  ?  What  otner  ad- 
minstration  is  it  contrasted  with  and  distinguished  from  by 
this  epithet  internal?  From  the  external?  the  judicial?  the 
political  ?  Not  from  the  military  certainly,  for  that,  as  we  see, 
is  included.  We  are  inclined  to  think  the  word  is  used  for 
economical,  not  in  the  sense  of  saving,  but  in  that  given  to 
the  word  economy,  in  thef  phrase  political  economy;  that  is, 
the  civil,  or  public  economy  ;  the  economy  of  the  State.  In 
this  sense  it  applies  to  taxes,  expenditures,  and  the  manage- 
ment of  the  public  property,  and  more  remotely  to  the  subjects 
of  bridges,  roads,  ferries,  wrecks,  lost  goods,  alewiye  fisheries, 
<fcc.    If  this  is  the  meaning,  it  seems  to  be  better  to  use  the 
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word  economy,  or  economical,  which  are  sufficiently  well  es- 
tablished in  the  above  sense.  It  is  certainly  a  matter  of  do 
little  difficulty  to  characterise,  with  aay  degree  of  accuracy, 
such  a  miscellaneous  collection  of  subjects.  But  it  seems* 
w  that,  unless  a  more  applicable  general  title  can  be  devisse\ 
it  would  be  better  to  substitute  an  enumeiation  of  the  subjects; 
for  instance,  an  act  concerning  the  State  jurisdiction,  legisla- 
tive proceedings,  civil,  military,  and  municipal  regulatioas, 
public  health,  schools,  finances,  the  public  property,  ed*> 
cation,  highways,  bridges,  ferries,  trade,  private  corporatisosv 
and  police.  This  looks  a  little  like  a  title  of  a  oentury  ago, 
but  it  has  one  very  material  recommendation,  in  as  much  as  it 
show*  the  subjects  treated  of.  But  we  are  by  no  means  sat- 
isfied that  a  shorter  general  description  of  the  contests  may 
not  be  devised.  At  any  rate,  it  ought  to  be  descriptive  of  the 
contents,  and  complete,  whether  it  belong  or  short. 

The  title  of  Part  II.  concludes  with  an  et  cmtero,  and 
is,  therefore,  but  a  part  of  a  title.  It  reads  thus, '  An  act  con- 
cerning the  Acquisition,  the  Enjoyment,  and  the  Transmis- 
sion of  Property,  real  and  personal,  the  Domestic  Relations, 
and  other  matters  connected  with  private  rights.1  The 
title  has  the  authority  of  the  New  York  code,  but  the  last 
part  of  it  is  certainly  very  indefinite. 

In  regard  to  the  provisions  of  the  Reported  Code,  it  wiH 
appear,  by  recurrence  to  the  resolve,  providing  for  the  com- 
mission, that  only  very  general  instructions  are  given  to  the 
commissioners ;  tbey  are  not  injudiciously  limited  and  ham- 
pered. They  are  instructed  to  *  revise,  collate  and  arrange' 
the  laws  in  such  manner  as  will  make  them  '  most  concise, 
plain  and  intelligible/— and,  what  was  not  the  least  imper- 
tant  part  of  the  commission,  '  to  suggest  such  contradictions, 
omissions  and  imperfections  as  may  appear  in  the  laws,  and 
the  mode  in  which  they  may  be  reconciled,  supplied  or 
amended.7  Though  this  commission  is  pretty  broad,  it  does 
not  apparently  contemplate  that  the  commissioners  should  go 
very  far  and  boldly  beyond  the  former  limits  of  the  legisla- 
tion ;  but  still  the  phraseology  is  such  as  to  leave  them  at 
10* 
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liberty  to  exercise  their  own  judgment.  TI>ey  bave,  in  goo- 
eral,  confined  themselves  within  the  range  of  the  former  le- 
gislation, though  in  some  few  instances  they  have  stepped 
beyond  those  limits,  where  the  New  York  Code  afforded  a 
pmedent  In  this,  as  in  the  instances  afore  mentioned,  they 
have,  it  seems  to  us,  paid  too  great  deference  to  that  model. 

On  this  subject  the  Commissioners,  in  their  Report,  say, '  It 
may,  perhaps,  be  a  subject  of  observation  that  the  commis- 
missionerB  bave  not  attempted  to  embody  in  the  present 
revision,  the  principles  of  the  common  law,  any  further  than 
has  heretofore  been  gradually  done  at  different  periods  of  our 
legiriation.  This  has  not  been  the  effect  of  inattention  or 
accident ;  but  the  commissioners,  on  consideration,  came  to 
the  conclusion  that  the  questionable'  utility  of  putting  into 
the  form  of  a  positive  unbending  text,  numerous  principles  of 
the  common  law,  which  are  definitely  settled  and  well  known, 
was  not  sufficient  to  outweigh  the  advantages  of  leaving 
them  to  be  applied  by  the  courts,  as  principles  of  the  com- 
mon law,  wheieyer  the  occurrence  of  cases  should  require  R.' 

4  It  has  been  remarked  by  distinguished  American  Jurists, 
that  the  common  law  is  peculiarly  well  fitted  to  the  rapidly 
advancing  state  of  our  country,  because  it  possesses,  in  an 
eminent  degree,  the  capacity  of  adapting  itself  to  the  gradual 
progress  of  improvement  among  us;  and  this  accommoda- 
ting principle,  which  pervades  it,  will  adjust  itself  to  every 
degree  and  species  of  improvement,  that  may  be  suggested 
by  practice,  commerce,  observation,  study  or  refinement2 

£  From  these  general  considerations,  which  it  is  unneces- 
sary to  follow  out  in  detail,  it  has  been  thought  expedient  to 
leave  those  important  principles  as  they  at  present  exist, 
rather  than  to  attempt  to  incorporate  them  into  the  inflexible 
text  of  a  written  code.7 

,By  flexibility  and  principle  of  adaptation,  the  commission- 
ers do  not,  of  course,  intend  the  vagueness,  ambiguities  or 
cbangeabl^ness  of  our  unwritten  law,  and  yet  the  quality 
attributed  to  it  is  contrasted  with  the  fixed  unbending  char- 
acter of  text  law.  <  This  implies  some  sort  of  variation.     The 
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common  law  k  flexible— 4t  may  b*  beat;  k  may 
different  from  what  it  was.  This  is  no  doubt  true,  as  might 
readily  be  proved  by  the  Reports.  The  law,  like  its  makers 
and  subjects,  may  preserve  its  identity,  while  it  is  running 
through  a  cycle  of  changes.  It  is  enough  that,  in  these  va- 
riations, it  never  contradicts  and  violates  those  fundamental 
principles  that  are  deeply  fixed  in  the  moral  and  social  con- 
stitution  of  men,  and  those  fundamental  relations  in  which 
men  are  placed  by  their  nature  and  the  elements  of  the  con- 
ventional institutions.  Wbsn  we  praise  the  flexibility  of  our 
common  law,  or  that  of  any  other  country— for  every  country 
has  its  commune  jus— we  mean  that  it  can  change ;  that  it* 
subordinate  maxims  and  doctrines,  by  which  it  approaches 
and  its  application  is  determined  to  individual  cases,  may  vary 
with  the  conditions  and  circumstances  or  with  the  prevailing 
thinking  and  tendencies  of  the  time. 

We  take  the  difference  between  the  unwritten  law,  and  a 
text,  in  this  respect,  to  be,  that  the  one  can  be  bent  to  a  case 
that  has  actually  occurred,  the  other  only  to  future  cases ;  the 
court  can  bend  the  one,  the  legislature  must  alter  the  other ; 
it  is  the  business  of  the  courts  to  deal  with  the  past,  that 
of  the  legislature  regards  only  the  future.  We  come,  then, 
to  this  position,  that  the  unwritten  law  is  susceptible  of  a  varia- 
tion and  modification  of  its  subordinate  doctrines,  so  that,  in 
its  application  to  cases  presented  for  adjudication,  the  decision 
shall  not  be  inconsistent  with  the  broad  fundamental  princi- 
ples of  the  system ;  and  which  are  always,  at  least  professedly, 
presupposed  and  acted  upon  in  making  and  administering  all 
laws ;  we  say  the  unwritten  law  is  susceptible  of  this  varia- 
tion and  adaptation.  In  other  words,  the  tribunals  may  ad- 
minister the  laws  upon  such  principles  as  admit  many  such 
variations  and  adaptations,  and  if  the  laws  are  administered 
with  a  scientific  comprehensive  wisdom,  such  variations  may 
often  be  made,  not  only  without  falling  into  contradictions,  but 
for  the  very  purpose  of  preserving  consistency  in  the  more  gen- 
eral and  broad  principles.    On  the  other  band,  if  the  law  is  re- 
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duaed  to  a  text,  the  court*  at*  bound  by  the  plaia  mfmtf, 
thsMgfr  they  may  pefeeive  that^  in  iuappikalm  to  oases  that 
may  .arise,  kkiacoiiafeaiitiri^ 

capiat  otthecode.  In  other  word*)  tbelegitlature  cannot  adopt 
a  phraseology  thai  may  admit  of  all  the  proper  qualifications 
and  exceptions 

But  then,  i*ttf  the  court*  to  administer  the  laws  in  regard 
toihoss  doctrine*  and,  principles  which  may  be  fairly  sublet 
to  their  control  and  correction?    If  a  supposed  custom  »- 
seemingly,  proved,  or  a  judicial  precedent  adduced,,  in  conflict 
with  the  elementary  principles  of  the  law,  and  leading  remotely, 
to  inconsistent  consequence*;  will  they,  foresee  and  avoid  the-! 
inconsistency,  and  preserve  the  harmony  of  the  system?    Or. 
welithey  passively  yield  their  judgment  to  be  bound  by  the  fee-  ■ 
ble  irresistible  force  of  an  insulated  dogma,  precedent,  or  sup- 
posed usage  ?    The  burthen  of  complaint  in  some  parts  of 
the  continent  of  Europe,  especially  in  some  of  the  German 
stales,  and  not  less  in  England,  has  been,  thai  the  courts  con- 
sider a  precedent,  or  a  custom  vaguely  surmised  from  the 
opinieos  of  a  few  ignorant  witnesses,  to  be  a  sacred  authority, 
technically  and  very  appropriately  called  binding,  and  not  to 
be  shaken  or  overruled  by  a  {Jain  principle.    The  precedent 
or  surmised  custom  is  respected  as  a  covert  retreat,  beyond  the 
reach  of  reasonable  doctrine.    In  this  state  of  things  the  com- 
mon law,  when  it  has  in  hand  testimony  of  a  custom,  is  flexi- 
ble enough,  as  many  a  suitor  has  found  to  his  cost;  but  when 
it  has  in  hand  a  judicial  precedent,  it*is  liable  to  the  abuse  of 
being  as  inflexible  as  the  laws  of  the  Modes  and  Persians. 
It  is  a  most  difficult  thing  for  a  court  to  balance  itself  between 
the  authority  of  principle  and  precedent,  or  custom,— if  it  fol- 
lows the  latter  implicitly,  it  abandons  all  science ;  if  it  pursues 
the  first  exclusively,  it  is  in  danger  of  running  into  the  ex- 
treme of  speculative  distinctions  remote  from  actual  affairs. 
With  the  greatest  prudence,  and  fidelity,  and  a  good  degree 
of  learning  and  practical  wisdom,  any  court,  in  a  series  ofv 
years,  with  a  succession  of  judges,  will,  from  time  to  time,  run 
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roore  or  less  into  one  or  both  of  the  rfbove  extremes,  and  find  , 
itself  in  a  position,  on  some  points  of  law,  little  favorable  to 
right,  and  consistent  decision.     If  the  court  either  cannot 

or  will  not  extricate  the  jurisprudence  from  the  entanglement, 
or  turn  from  a  wrong  course,  the  legislature  must  interpose. 
As  we  have  already  remarked,  the  legislature  ought  not  to  in 

*  terpose,  except  in  case  of  a  defect  which  would  not  otherwise 
be  seasonably  remedied.  Such  defects  will  occur  in  the  details 
of  the  administration  of  written  or  unwritten  laws,  but  in 
regard  to  the  latter,  the  courts  can  often  more  opportunely  in- 
terpose, where  the  inconvenience  is  a  maxim  or  rule  that 
works  badly ;  but  in  case  of  a  mere  omission  to  supply  a 
rule  of  decision,  the  court  can  interpose  as  well  in  respect  to 
written  as  unwritten  laws.  The  French  civil  code  is,  accord- 
ingly, introduced  by  the  law,  that  a  judge  who  shall  refuse  to 
decide  a  case  under  pretence  that  the  law  furnishes  no  rule  of 
decision,  shall  be  chargeable  with  a  denial  of  justice.  Le  juge, 
qui  refasera  de  juger,  sous  pr£texte  du  silence,  I'obscurkl,  ou 
de  1'  insuffisance  de  la  bi,  pourra  etre  poursuivi  comme  coupa- 
Ue  de  deni  de  justice.  Civil  Code,  Preliminary  Title,  No.  4. 
We  do  not  know  that  the  courts  of  Massachusetts,  or  of  the 
other  States,  are  characterised,  by  an  extremely  obstinate  ad- 
herence to  precedent  or  custom,  in  defiance  of  reasons  and 
principles,  and  accordingly  there  seems  to  be  no  need,  in  gen- 
eral, of  a  solicitous  legislation  upon  the  subordinate  maxims 
and  details  of  the  jurisprudence. 

We  agree  then  with  the  commissioners,  that  so  much  of  the 
unwritten  law  as  is  sufficiently  clear,  and  works  well,  should 
be  left  undisturbed  by  legislation.  We  aba  agree  in  the  still 
further  position,  which  deems  to  be  implied  in  their  report, 
that  it  is  inexpedient,  in  a  general  revision  of  the  statutes,  to 
scan  all  the  minuter  subdivisions  and  remote  branches  of  the 
common  law  doctrines,  to  rectify  inconsiderable  distortions 
and  discrepancies,  errors  and  ambiguities,  which  produce  no 
material  embarrassment  in  the  administration  of  justice,  and 
which  are  also  within  the  just  jurisdiction  and  control  of  thev 
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courts,  since  they  are  subject  to  correction,  under  the  authority 
of  the  general  undisputed  principles  on  which  the  jorispradeBoe 
professedly  proceeds. 

It  is  to  these  latter,  as  we  have  already  remarked,  and  to 
these  only,  that  the  argument  founded  on  the  pliability  of  the 
common  law  applies.  Wherever  the  leading  doctrines  of  the 
common  law  are  essentially  wrong,  the  fact  of  their  being 
unwritten,  or  the  pliability  and  capacity  of  adaptation  to  cir- 
cumstances supposed  to  belong  to  the  common  law,  certainly 
cannot  be  alleged  against  legislative  interference,  either,  in 
a  general  revision  or  on  any  other  occasion.  Great  improve- 
ment has  been  made  in  the  laws  of  Massachusetts  within 
a  few  years,  in  the  introduction  of  equity  jurisdiction,  without 
the  aid  of  which  the  English  common  law  is  an  essentttfiy 
defective  system,  and  also  in  regard  to  the  abatement  of 
actions  in  consequence  of  death  or  misjoinder.  It  is  no  apology 
for  such  defects,  that  they  belong  to  an  unwritten  body  of  law, 
nor  can  any  reason  be  assigned  why  they  should  not  be 
remedied,  if  still  existing,  on  occasion  of  a  revision  of  the 
whole  system. 

There  areother  defects  of  the  common  law,  not  less  glaring. 
An  obvious  instance  is  that  of  the  rules  of  evidence,  wWefr 
www  assailed  by  Jeremy  Bentham,  with  whose  arguments 
the  readers  of  the  Jurist  have  been  made  partially  acquainted! 
by  the -articles  on  this  subject  The  unreasonable  maxims; 
not  to  say  absurdities,  that  have  crept  into  the  common  law- 
on  this  title,  have  not  been  defended,  that  we  are  aware  of, 
by  any  writer.  Whether  any  defence  has  or  has  not  been' 
attempted,  of  this  we  are  confident,  that  not  a  few  of  them  are' 
totally  indefensible.  They  ought  to  be  assafted  by  a  bold  legis- 
lation. Whether  it  was  expedient  for  the  coram  wsipnerB  to  harre* 
undertaken  a  reform  in  this  respect,  by  the  introduction  of  v 
few-  Wading  doctrines  of  innovation,  is  another  question,*  oaf 
which  much  might  be  said  on  either  side;  He  reasons  hawr 
been  given  by  the  commissioners  reaching:  cases  of  this  dt>» 
mmfikiiM,    Perhaps  they  did.  not  cooridec  them  within  tfc* 
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spirit  of  the  resolution  under  which  the  revision  was  underta- 
ken, or  supposed  that  they  were  not  expected  by  the  public. 
Or  they  may  not  hare  thought  it  expedient  to  add  to  the 
diffioulties  necessarily  attendant  upon  the  adoption  of  the  code 
by  the  legislature.  Or  they  may  not  have  supposed  that  there 
were  in  the  jurisprudence  of  the  State  many  glaring  defects 
that  needed  reformation.  They  have,  however,  proposed  one 
important  alteration  of  the  rules  of  evidence,  which  we  shall 
notice. 

In  regard  to  details  and  the  more  minute  branches  of  the 
common  law,  we  do  not  understand  the  commissioners  as  re- 
ferring to  these  as  the  plain  principles,  and  well  understood, 
of  the  common  law,  which  they  thought  it  not  expedient  to 
introduce  into  a  written  code,  since  there  are  other  reasons 
than  the  flexibility  and  power  of  adaptation  of  the  common 
law,  why  such  should  not  be  introduced  into  a  code.  In 
regard  to  a  vast  body  of  important  practical  doctrines,  which 
are  not  elementary  and  fundamental;  such  as  that  of  the 
English  Court,  that  the  consideration  for  the  promise  to  pay 
the  debt  of  another,  must  appear  in  the  written  promise,  and 
the  Massachusetts  decision  that  it  need  not  so  appear,  the 
common  law  cannot  be  flexible  without  becoming  liable  to  the 
charge  of  variableness  and  uncertainty.  These  are  the  prin- 
ciples of  the  common  law  with  the  correction  of  which  leg- 
islation has  most  to  do,  since  they  are  beyond  the  remedy 
afforded  by  the  courts.  The  courts  could  not,  for  instance, 
have  reformed  the  principles  of  the  common  law,  on  the  sub- 
ject of  the  abatement  of  actions  by  death,  or  misjoinder. 
It  was  doctrines  of  this  sort,  of  which  Mr.  Chief  Justice  Par- 
ker remarks,  that '  innovation  in  the  administration  of  justice, 
or  in  the  principles  of  jurisprudence,  are  more  to  be  dreaded 
than  any  where  else,  as  it  tends  to  unsettle  the  minds  of  the 
community,  and  to  introduce  into  the  judicial  tribunals  the 
practice  of  legislating,  under  the  guise  of  declaring  the  law.?l 
Such  doctrines  have  been   the  subjects  of  legislation,  from 

1  17  Mass.  R.  137. 
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lime  to  time,  in  the  United  States,  since  the  settlement  of  the 
country ;  and  the  legislation  of  Great  Britain  has  recently 
been  brought  to  bear  upon  them.  The  commissioners  do 
not  give  any  intimation  whether  the  legislation  of  Massa- 
chusetts may  be  advantageously  carried  farther  into  the 
province  of  the  unwritten  law.  If  there  is  still  room  for 
much  improvement  in  the  jurisprudence  of  the  State  by  legis- 
lation, as  we  cannot  but  suppose  there  is,  there  may  be  yet  very 
good  reasons  why  the  commissioners  should  not  recommend 
many  important  changes.  One  reason  may  be,  the  inexpe- 
diency of  burthening  the  discussion  of  the  code  with  too 
many  difficult  questions.  But  whatever  the  reasons  may  be, 
they  are  some  other  than  the  flexibility  and  capacity  of  adap- 
tation of  the  common  law. 

The  distribution  of  this  code  into  titles  and  chapters  is 
skilful  and  complete.  Though  it  should  be  left  as  it  now  is, 
and  should  not  be  adopted  by  the  legislature,  the  labor  and 
expense  of  constructing  will  not  be  thrown  away,  as  it  is  a 
very  valuable  manual  substitute  for  the  laws  as  they  now 
stand  in  the  statute  book.  It  gives  a  very  ready  access  to 
the  laws,  within  a  very  narrow  compass,  less  than  one  third 
of  that  of  the  statute  book,  and  presented  in  so  clear  an  ar- 
rangement, that  whatever  is  sought,  may  be  readily  found. 
The  phraseology  is,  in  general,  very  simple,  concise  add  clear, 
and  the  examination  of  the  laws  appears  to  have  been  made 
with  great  care  and  industry,  so  as  to  bring  together  in  the 
proper  chapters  every  thing  to  be  found  in  the  statutes. 

As  a  specimen  of  the  work,  we  extract  Chapter  74,  Part  II. 
'Of  Preventing  Frauds  and  Perjuries  in  Contracts,  and  in 
Actions  founded  thereon ;'  and  the  notes  explanatory  of  the 
changes  and  additions  proposed.  The  references  under  the 
sections  refer  to  the  statutes  from  which  the  sections  are  taken, 
and  where  there  is  no  such  reference,  it  is  an  intimation  that 
the  section  is  new.  A  much  larger  proportional  part  of  this 
'short  chapter  consists  of  proposed  additional  enactments  than 
in  the  chapters  generally. 
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<  CHAPTEfc  74. 

OF  PREVENTING  FRAUDS  AND  PERJURIES  IN  CONTRACTS, 
AND  IN  ACTIONS  FOUNDED  THEREON. 

Ssctioh  1.    No  action  to  be  brought  on  certain  contract,  unlets  made  id 
writing. 

2.  The  consideration  need  not  be-in  writing. 

3.  No  action  to  be  brought  on  a  representation  of  another's 

credit,  unless  in  writing. 

4.  Contracts  for  the  sale  of  goods,  when  valid. 

5.  Goods  mortgaged  must  be  delivered,  or  the  mortgage    re* 

corded. 

6.  Exception  as  to  bottomry,  respondentia,  and  transfer  of  prop- 

erty at  sea. 

7.  Town  clerks  to  record  such  mortgages. 

8.  Suit  against  heirs,  Ac.,  for  conveyance  of  lands  according  to 

the  contract  of  the  deceased. 
&    The  mode  of  proceeding  therein. 

10.  Executors,  administrators,  or  heirs,  may  be  required  to  con- 

vey. 

11.  Such  conveyance  to  be  effectual. 

12.  If  the  defendant  refuses  to  convey,  the    court  may  award  a 

writ  of  seisin : 

13.  Or  any  other  proper  process. 

14.  The  suit  may  be  brought  by  the  heirs,  &c.  of  a  deceased 

person. 

15.  Such  conveyance  may  be  authorised  without  suit  by  the  in- 

tended grantee : 

16.  Upon  the  suit  of  the  heir,  Ac.  of  the  intended  grantor. 

17.  -  The  effect  of  such  conveyaace,  or  of  a  tender  thereof. 

Section  1.  No  action  shall  be  brought  in  any  of  the  fol- 
lowing cases,  that  is  to  say, 

First,  whereby  to  charge  an  executor  or  administrator,  upon 
any  special  promise,  to  answer  damages  out  of  his  own  estate; 
or 

Secondly,  to  charge  the  defendant,  upon  any  special  promise, 
to  answer  for  the  debt,  default  or  misdoings  of  another  person; 
or 

Thirdly,  to  charge  any  person  upon  an  agreement  made  upon 
consideration  of  marriage;  or 

Fourthly,  upon  any  contract  for  the  sale  of  lands,  tenements 
or  hereditaments,  or  of  any  interest  in  or  concerning  them;  or 

VOL.  xni.— no.  xxvi.  11 
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fifthly,  ttpea  any  agree Meat  that  b  not  to  be  performed 
within  one  year  from  the  tmkimg  theasaf ; 

Unless  the  promise,  contract  or  agreement,  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note  thereof, 
shell  be  in  writing,  and  signed  by  the  party  to  be  charged 
tfcatantfthtf  or  b?  mm*  pens*  thoatsmto  by  him  lawfully  anther 
iaed.  1785,  37,  §  2.     17*8,  16,  §  1 ,  2. 

Ssct.  2*  The  consideration  of  any  such  promise,  contract 
er  agreement,  need  not  be  set  forth  or  expressed  in  the  writing 
signed  by  the  party  to  be  charged  therewith;  hut  may  be  prov- 
ed by  any  other  legal  evidence. 

Sect.  3.  No  action  shall  be  brought  whereby  to  charge 
any  person  upon  or  by  reason  of  any  representation  or  aast** 
ranee  made  concerning  the  character,  conduct,  credit,  ability, 
trade  or  dealings  of  any  other  person,  unless  such  representa- 
tion or  assurance  be  made  in  writing,  and  signed  by  the  party 
to  be  charged  therewith,  or  by  some  person  thereunto  by  him 
lawfully  authorised.  1994,  182. 

Ssct.  4.  No  contract  for  the  sale  of  any  goods,  wares  or 
merchandise,  for  the  price  of  fifty  dollar*  or  more,  shall  be 
good  or  valid,  unless  the  purchaser  shaU  accept  and  receive 
part  of  the  goods  so  sold,  or  shaU  giro  something  in  earnest  to 
bind  the  bargain,  or  in  part  payment;  or  unless  some  note  or 
memorandum  in  writing  of  the  bargain  be  made  and  signed  by 
the  party  to  be  charged  thereby,  or  by  some  person  thereunto 
by  him  lawfully  authorised.  1788,  16. 

Sect.  5.  No  mortgage  of  personal  property,  hereafter 
made,  shall  be  valid  against  any  other  person  than  the  parties 
thereto,  unless  possession  of  the  mortgaged  property  be  deKv 
ered  to,  and  retained  by,  the  mortgagee;  or  unless  the  mort- 
gage be  recorded  by  the  clerk  of  the  town  or  city  where  the 
mortgager  resides.  1832,  157. 

Sect.  6.  Nothing  contained  in  the  preceding  section  shall 
avoid  or  defeat  any  contract  of  bottomry  or  respondentia;  nor 
any  transfer,  assignment  or  hypothecation  of  any  ship  or  goods 
at  sea  or  abroad,  if  the  mortgagee  shall  take  possession  of  such 
shier  or  goods  as  soon  a*  may  be  after  the  arrival  thereof  within 
this  State.  1832,  157. 

Sbct.  7.  It  shall  be  the  duty  of  the  said  clerks,  upon  pay- 
ment of  their  fees,  to  record  all  such  mortgages  of  personal 
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pw^iny  thht  abet  be  delivered  to  ahem,  in  a  took  to  to  kept 
fbr  the*  pwrpese,  noting  in  said  book,  and  lite  on  tin  mortgage, 
the  time  when  the  same  is  received;  and  every  such  aflat  IgaffO 
*fc*A  he  cehsktered  as  reoontod  at  the  lima  when  h  is  left  fer 
thai  purpose  m  the  clerk's  office;  and  the  fees  for  recording 
artfttib  mortgages,  and  for  aM  other  services  relating  thereto,  shall 
Ito  fh&aame  as  are  allowed  to  registers  of  deeds  for  the  Mhe 
*e#tiees.  18«,  1«T. 

SaCr.  8.  When  any  person,  who  is  bound  by  a  contract  m 
#ritmg  to  convey  any  real  estate,  shall  die  before  making  the 
ttotiveyajlce,  the  other  party  may  have  a  bill  in  equity  in  the 
supreme  judicial  court,  to  enforce  a  specific  performance  of  the 
etiftttttet  by  the  heirs,  or  the  executor  or  administrator  of  the 
#feefcsed  patty.  1TS3,  ». 

fercT.  9.  The  court  shall  hear  and  determine  every  such 
e**e  accofdmg  to  the  eotffrse  of  proceedings  in  chancery, 
*ttd  shall  m*ke  such  decree  thereto  as  Justice  ami  equity  shaft 
tecjufre. 

ftsC*.  10.  If  it  shall  appee*  mat  the  plaintiff  »  entitled  t* 
have  a  conveyance,  the  court  may  authorise  and  reunite  the 
e*ti*tite*  e*  administrator  of  the  deceased  party  to  convey  the 
Mfcte,  m  like  maimer  a*  the  deceased  person  might  and  ought 
tti  have  dohti,  if  Kvmg;  tod  if  his  hells  of  any  of  them  are  HitsV- 
ifc  tte  State  and  competent  to  act,  fbe  court  may  tetmire  them, 
msfead  of  the  execute*  or  administrator,  to  convey  the  estate 
mr  Ae  mander  befbte  raetitiohcfd,  or  may  fecfffirO  them  to  jdht 
in  such  conveyance  with  the  etoctttor  or  administrate*. 

ffctatf.  11.  Every  conveyance,  made  in  pursuance  of  such 
deWee,  shall  be  effectual  to  pass  the  estate  contracted  for,  as 
fitSy  as  if  the*  made  by  the  contracting  party  himself. 

Sac*.  If.  If  the  defendatit  in  iuch  suit  shall  refase  or  neg- 
lect to  nmke  a  conveyance  according  to  thfe  decree,  the  court 
may  enter  a  judgment  that  the  plaintiff  shall  recover  possession 
of  the  land  contracted  for,  to  hold  according  to  the  terms  of  the 
intended  conveyance,  and  may  issue  a  writ  of  seisin  thereupon, 
in  the  form  that  is  used  upon  a  recovery  in  a  real  action:  and 
the  plaintiff,  having  by  force  of  such*  writ  obtained  posseasien 
of  roe  premise*,  shall  hold  the  same  in  tte  manner  aa  if  they 
had  been  conveyed  in  pursuance  df  the  decree. 

Sacr.  13.    The  preceding  section  shall  itot  be  so  construed 
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m  to  prevent  the  court  from  enforcing  their  decree  by  amy  oth- 
er proper  process,  according  to  the  course  of  proceedings  in 
chancery. 

Sect.  14.  If  the  person  to  whom  the  conveyance  was  to  be 
made  shall  die  before  such  suit  is  brought!  or  before  the  coa- 
Teyance  is  completed,  any  person  who  would  have  been  enti- 
tled to  the  estate  under  him,  as  heir,  devisee,  or  otherwise,  is 
case  the  conveyance  had  been  made  according  to  the  terms  of 
the  contract,  may  commence  such  suit,  or  may  prosecute  it  if 
already  commenced;  and  the  conveyance  shall  thereupon  be 
so  made  as  to  vest  the  estate  in  the  same  persons  who  w6uid 
have  been  so  entitled  to  it. 

Skct.  15.  If  the  party  to  whom  any  such  conveyance  was 
to  be  made,  or  those  entitled  to  claim  under  him,  shall  not 
commence  and  prosecute  a  suit  in  the  manner  before  provided, 
and  if  the  heirs  of  the  deceased  person  are  not  within  the  State, 
or  are  under  age,  or  otherwise  incompetent  to  make  the  con- 
veyance, it  may  be  made  by  the  executor  or  administrator  of 
the  deceased  person,  upon  a  idecree  of  the  court  to  be  obtain- 
ed for  that  purpose,  in  manner  following. 
.  Sbct.  16.  The  executor  or  administrator  of  the  deceased 
person  or  any  one  or  more  of  his  heirs,  may  have  a  bill  in  equity 
in  the  supreme  judicial  court,  setting  forth  the  contract,  and  the 
circumstances  of  the  case,  whereupon  the  court  may  by  their 
decree  authorise  and  require  the  executor  or  administrator  to 
convey  the  estate  in  like  manner  as  the  deceased  person  might 
and  ought  to  have  done,  if  living.  ^ 

,  Sbct.  17.  A  conveyance  made  or  tendered  in  pursuance 
of  such  decree  shall  be  deemed  a  performance  of  the.  contract 
on  the  part  of  the  deceased  person,  so  far  as  to  hold  the  other 
contracting  party,  and  his  heirs,  executors  and  administrators 
to  a  performance  thereof  on  his  and  their  part. 

NOTES. 
Sections  1  and  4.  The  provisions  in  these  two  sections  are  contained 
in  the  English  statute  of  frauds,  29  Charles  II.  c.  3,  which  was  re-enacted 
by  our  provincial  legislature  in  the  year  1692;  and  again,  in  some  parts, 
by  stat.  1783,  c.  37,  see.  2,  and  stat.  1783,  c.  16,  see.  1,  2.  The  commis- 
sioners have  thought  it  best  in  general  to  retain  the  phraseology  of  these 
ancient  enactments,  which  has  become  well  known  and  familiar,  and 
which  has  in  several  particulars  received  a  judicial  construction. 
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Sect.  3.  This section  is  now  in  terms  j  and is  prof essd  for  the  purpose 
of  adopting  and  confirming  the  judgment  of  the  supreme  judicial  court  upon 
the  construction  of  the  statute  now  in  force.    17  Mate.  Rep.  198. 

8*cv.  7.  The  prevision  that  the  instrument  ahall  he  conaideted  at  re- 
uorded,  at  the  tame  when  it  hi  left  in  the  eAea  for  that  ssirpeee,  at 
not  contained  in  stat,  1838,  o.  167.  It  would  prohabljr  he  implied  ;  hut  it 
may  be  better  to  express  it 

Skct.  8.  The  proceeding  prescribed  in  the  stat.  1783,  c.  32,  is  substan* 
tiaily  the  same  as  a  bill  in  ©unity  for  a  speeate  performance  of  the  ceav 
tract ;  and  as  the  supreme  court  has  now,  by  stat.  1817,  e.  87,  general  j«* 
risdiction  in  suits  of  that  kind,  it  is  proposed  to  adopt  that  mode  of  pressed* 
ing  in  this  case.  The  principles  and  rules  applicable  to  a  bill  for  a  speci- 
fic performance  of  a  contract  for  the  sale  of  real  estate,  being  well  known 
and  awahliahed,  wiM  serve  as  a  guide  to  the  courts  and  to  counsel  in  eases 
of  this  kind,  and  will  tend  to  prevent  doubt  and  litigation. 

Bxct.  11.  If  the  estate  is  under  attachment,  or  subject  to  any  other  in- 
cumbrance, it  is  not  intended  to  defeat  such  lien  to  the  prejudice  of  a  third 
person  ;  hut  only  to  give  as  good  a  title  as  the  contracting  party  could  have 
git  en,  if  he  had  made  a  conveyance  at  the  time  when  it  is  made  by  hat 
executor,  administrator  or  heir. 

Sect.  12.  This  provision,  with  some  others  in  this  chapter,  is  suggest- 
ed by  stat.  1998,  c.  77,  which  regulates  the  proceedings  upon  a  hill  in 
equity  to  redeem  a  mortgage. 

Sxct.  16.  It  may  happen  that  from  a  change  in  the  price  of  real  estate, 
or  other  causes,  the  person  who  was  to  receive  the  conveyance  will  have 
no  wiBh  to  take  the  land ;  whilst  the  parties  interested  on  the  other  side 
are  desirous  to  convey  it,  in  order  to  entitle  themselves  to  the  price  agreed 
on.  If  in  sueh  a  ease  any  of  the  heirs  ace  aha  ant,  or  incompetent  to  act, 
the  conveyance  can  not  be  made  without  a  decree  authorizing  some  parson 
to  execute  the  deed  in  behalf  of  the  heirs  of  the  deceased  person.  It  is  the 
object  of  this  and  the  two  following  sections  to  provide  for  this  case.' 

It  will  be  observed  that  the  second  section  of  the  above 
chapter  is  new,  as  text  or  statute  law  in  Massachusetts! 
though  it  had  been  already  adopted  as  law,  by  the  Supreme 
Court,  in  giving  a  construction  to  the  existing  statute  in  the 
case  referred  to  in  the  notes,  and  is  introduced  into  the  code, 
according  to  the  plan,  generally  pursued  by  the  commission* 
era  of  incorporating  into  it  the  former  decisions  on  the  con* 
struction  of  the  statutes  revised ;  a  very  material  part  of  the 
revision;  since  it  is  much  better  that  a  law  should  explain 
itself,  as  far  as  it  can  be  made  to  do  so,  without  too  much 
minuteness,  than  to  leave  the  reader  to  seek  the  construction 
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in  the  reports.    This  one  improvement  in  the  statutes  would 
alone  be  a  sufficient  reason  for  the  general  revision. 

In  the  decision  referred  to  by  the  commissioners,  it  was 
held  in  Massachusetts  that  a  promise  to  pay  the  debt  of 
another  need  not  express  the  consideration  in  order  to  render 
it  binding  upon  the  party  signing  it  Mr.  Chief  Justice  Par- 
ker gave  a  very  elaborate  opinion  in  that  case,  questioning, 
with  cogent  reasons,  the  contrary  English  doctrine,  in  Wain 
v.  Warlters,  5  East,  10,  which  he  seemed  to  consider  as  hav- 
ing been  almost,  and  about  to  be  altogether,  over-ruled  in 
England.  But  it  was  still  adhered  to  in  a  case  decided  by 
the  King's  Bench  at  the  same  time  that  the  above  decision 
was  given  in  Massachusetts.1 

The^commissioners  have  proposed  to  dispense  with  the 
expression  of  the  consideration  in  the  written  contract,  in  all 
the  five  classes  of  contracts  mentioned  in  the  statute  of  frauds, 
viz.  1.  promises  by  executors  to  be  personally  answerable ; 
2.  to  answer  for  the  debt  of  another ;  3.  in  consideration  of 
marriage ;  4.  concerning  lands,  &c. ;  5.  not  to  be  performed 
within  one  year.  The  court  in  Massachusetts  seemed  to 
consider  all  the  five  classes  as  resting  on  the  same  principles. 
The  ftfth  class  comprehends  all  descriptions  of  contracts. 
The  question  naturally  occurs,  whether  there  may  not  be 
some  difference  between  a  case  of  a  promise  to  pay  the  debt 
of  another  and  some  other  promises,  as  to  the  importance  of 
requiring  the  consideration  to  be  expressed.  Mr.  Chief  Jus- 
tice Parker  considered  tbe  supposed  opinion  of  the  profession 
in  England  and  in  the  United  States,  in  opposition  to  the 
decision  of  the  King's  Bench,  to  be  of  much  weight;  but  it 
does  not  appear  that  there  was  any  way  of  ascertaining  very 
satisfactorily  what  the  general  opinion  had  been  in  the 
profession,  and  an  indefinite  surmise,  or  mere  vague  impres- 
sion of  what  is  the  general  opinion,  is  a  very  slight  ground  to 
go  upon.  When  an  opinion  has  been  deliberately  expressed 
by  any  lawyer,  or  any  number  of  lawyers,  whose  names 
are  produced,  its  authority  can  be  estimated.    But  when  we 

'  4  fi.  and  Aid.  595. 
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are  told  the  profession  thinks  so  or  so,  it  is  usually  the  slight- 
est of  all  grounds  of  decision,  and  not  worth  naming.  The 
objection  to  the  decision,  under  the  old  statute,  that  is,  the 
oae  now  in  force,  is,  that  the  statute  requires  the  agreement 
to  be  in  writing  ;  the  court  decided  that  it  was  sufficient 
if  one  side  of  it  was  so.  The  statute  could  not  contemplate 
that  one  side  of  the  agreement  only  should  be  binding ;  and 
where  something  remains  to  be  performed  on  both  sides,  the 
reasons  are  the  same  for  requiring  that  one  side  should  be 
bound  in  writing,  as  that  the  other  should  be  so  bound.  The 
above  decision  certainly  goes  very  far  towards  a  partial  repeal 
of  the  statute,  and  it  trenches  very  materially  upon  the 
grounds  and  reasons  on  which  the  statute  was  enacted. 
The  question  is  one  of  some  importance.  The  first  im- 
pression would  naturally  be,  that  every  thing  material  to 
make  a  contract,  should  be  expressed  in  the  writing. 

The  chapter  extracted,  is  an  illustration  of  our  remark, 
respecting  the  general  simplicity,  precision  and  clearness  of 
expression  in  the  cede,  and  the  skilful  order  of  the  sections. 
There  are  some  exceptions  as  to  precision.  We  have  noted 
soeh  an  exception  in  Part  II.  c.  59.  s.  3:,  in  which  it  is  provid- 
ed-that  a  tenant  in  tail  in  actual  possession,  may  convey  in  foe 
simple  by  deed  in  common  form  ;  as  it  is  not  obvious  what 
that  form  is :  So  in  Part  III.  c.  87.  s.  13.  the  expression  seems 
to  want  precision,  when  it  is  provided  that  the  proceedings 
in  the  Justices'  Court  in  the  city  of  Boston  shall  be  sub- 
stantially the  same  as  before  justices  of  the  peace.  The 
same  remark  seems  to  be  applicable  to  Part  1IL  c.  100.  s.  26. 
where  it  is  provided  that,  in  every  information,  suit  or  action 
to  recover  a  penalty,  the  general  issue  may  be  pleaded,  mean- 
ing probably  actions,  &c.  on  a  statute.  But  these  are  unim- 
portant exceptions  to  the  general  style  of  execution  of  die 
work. 

As  it  is  an  object  of  some  importance,  in  the  revision,  to 
divest  the  statute  book,  as  much  as  possible,  of  all  unneces- 
sary repetitions  and  superfluous  words,  we  suggest  whether 
it  woftkl  not  be  better  to  omit  the  abbreviation  *  Sect?  at  the 
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beginning  of  each  section  throughout  the  code,  la  the  New 
Yotk  code,  a  sign  is  used  with  the  number  of  tbe  section,  aa 
$60;  while  in  the  French  code  the  numb*  alone  k  wed. 

It  would  be  going  beyond  our  province  and  our  limite,  to 
examine  m  detail  the  proposed  alterations.  The  reasons  of  % 
wry  large  part  of  them  at*  obvious. 

The  commissioners,  ae  we  hate  remarked,  have  in  gwssnJ 
k#eo  circumspect  in  psepwiag  material  changes*  te  Part 
III.  c.  94.  s,  46 ;  they  have,  however,  borrowed  fax*  the 
New  York  code  a  pretty  striking,  and  as  we  think  wy 
questionable,  change  in  the  rules  of  evidence*  It  is  fharrr 
psoposed,  that  confessions  of  a  party  to  bis  attorney,  minister, 
or  a  member  of  the  tame  church,  shall  not  be  given  in  evi- 
dence against  him  under  an  indictment  Confessions  to 
counsel,  stand  on  a  peculiar  ground ;  and  no  one,  or  certainly 
very  few,  will  be  disposed  to  withdraw  the  protection  thus 
^folded  to  a  party,  even  a  criminal,  for  the  purpose*  of  giving 
him  an  opportunity  of  making  a  defence.  But  there  are 
not  wanting  arguments  against  even  this  immunity-  It 
id  an  indulgence  of  the  law  on  the  side  of  personal  privilege, 
which  a  criminal  can  hardly  claim  by  strict  right,  and  an 
innocent  party  does  not  want  But  to  go  still  forthec,  and 
make  the  paramount  interest  of  society,  in  the  punishment 
and  suppression  of  crimes,  subordinate  to  the  consideratis* 
q£  the  spiritual  consolation  of  the  criminal,  seems  to  us  to  be 
n#t  only  what  the  accused  has  no  right  to  ask,  but  what 
&eiety  cannot  safely  grant.  On  the  contrary,  the  exemp- 
tion of  be  guilty  accused,  from  answering  on  oath  to  the 
apwsatio  is,  and  the  exclusion  of  the  innocent  accused,  from 
the  privilege  of  so  answering,  is,  it  seems  to  us,  by  no  mean* 
so  obviously  expedient  that  an  opinion  to  the  contrary  may 
j&k  be  tolerated.  Tbe  only  reason  we  are  aware  of  for  not 
requiring  the  accused,  against  whom  a  prima  facie  case 
i&;  made,  to  answer  the  accusation  on  oath,  is  the  danger 
o4  rendering  perjury  so  frequent  as  to  weaken  the  popular 
ofeKgwon  of  an  oath.  Tbe  propriety  of  this  e*eh*joa  of 
tmtpftoay  has  been  questioned  upon  very  strong  reaaone. 
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In  «om«  chancery  cases,  the  very  object  of  the  suit  is  to  com- 
pel the  defendant  to  answer  on  oath  to  a  chaige  of  fraud, 
where  the  temptation  to  perjury  is  often  as  great,  as  in  many 
cases  of  indictment.  It  seems  to  us  that  any  alterations  of 
the. law  of  evidence  ought  to  be  entirely  on  the  side  of  the 
admission,  not  that  of  the  exclusion  of  testimony. 

The  law  of  attachment  on  mesne  process  is  a  very  sin- 
gular branch  of  the  jurisprudence  of  Massachusetts,  and  the 
neighboring  States.  That  a  creditor  should  have  the  right,  At 
the  commencement  of  his-suit,  to  secure  the  eventual  satisfaction 
of  the  judgment  that  he  may  recover,  by  obtaining  a  lien  on  the 
defendant's  property,or  requiring  a  stipulation  with  sureties  that 
he  will  be  ready  with  his  person,  to  answer  to  the  judgment,  in 
case  the  law  gives  a  remedy  or  penalty  by  imprisonment,  is  iea* 
sonahle.  But  that  a  creditor,  or  person  pretending  to  be  such, 
buoold,  without  the  intervention  of  any  magistrate,and  without 
any  oath,  or  any  evidence  more  than  his  attorney  may  choose 
to  requite  as  to  the  validity  of  the  demand,  be  permitted  to 
arrest  the  person  or  property  of  another,  is  in  spirit  and  prin- 
ciple a  violation  of  the  provision  of  Magna  Charta,  that  no 
one  shall  be  imprisoned  except  on  the  verdict  of ,  his  peers,  or 
according  to  the  law  of  the  land  ;  for,  to  allow  any  one  to  im- 
prison another  or  seize  his  property  under  color  of  law,  but 
in  fact  of  his  own  mere  motion  and  upon  his  own  personal 
responsibility,  is  to  expose  both  person  and  property  to  wrong 
and  violence,  against  which  it  was  the  object  of  Magna 
Charta  to  guard.  It  is  a  legalized  remnant  of  barbarism, 
peculiar,  we  believe,  to  the  New  England  States.  The  only 
pretended  defence  of  it,  is,  that  it  is  not,  in  practice,  found  to 
be  subject  to  great  abuse, — which  would  be  a  lame  defence  if 
it  were  true,  but,  in  fact,  it  is  not  true.  We  regret  that  the 
code,  Part  III.  c.  90.  s.  22.  proposes  to  pass  over  this  discredi- 
table defect  in  the  jurisprudence  of  the  State. 

We  had  noted  other  passages,  some  as  being  material 
improvements,  others  as  being  questionable;  among  the 
former,  particularly,  the  definitions  and  explanations  proposed 
to  be  introduced  in  the  commenoement  of  the  code,  the  re- 
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ftrring  of  the  forme  of  writ**  to  the  discretion  of  the  Shipmiae 
Court,  and  tome  proposed  additional  sections  «  die  begin- 
ning of  the  fourth  part,  on  criminal  law.  B«t  we  must  come 
to  a  conclusion. 

The  formation  of  a  code  is  a  magnificent  enterprise,  worthy 
of  a  State ;  sucoeso  in  which  is  one  of  the  inert  glorious  even* 
in  the  annals  of  any  community,  however  brilliant  may  be  its 
history  in  other  respects.  If  well  accomplished,  it  is,  next 
to  the  formation  of  a  frame  of  government*  pre-eminently 
the  most  important  and  useful  social  achievement.  Though 
we  have  mentioned  some  few  circumstances  in  the  proponed 
eode  as  subjects  of  query,  we  would  by  no  means  be  under- 
stood to  have  Made  any  suggestions  in  the  spirit  of  general 
exception  and  objection.  We  are  sensible  of  the  vast  labor 
imposed  on  the  commissioners ;  and  the  reported  part  of  the 
cede  shows  that  they  hate  devoted  themselves  t&  the  work 
with  ardent  zeal  and  iudefatigable  application.  Evefy  part 
of  the  Report  teems  with  useful  improvement*  -t  «pd  ite  com- 
pletion and  adoption,  in  the  spirit  in  which  die  work  hat 
been  thus  far  conducted,  in  the  able  hands  to  which  it  tan 
•onwnfried,  wftl  make  a  great  tyoch  in  the  jurisptitiMee  of 
the  State. 


ART.  VIIJ.— CONTRACTS  MADE  ON  SUNDAY. 
QUESTION. 

Whether  a  contract,  made  on  Sunday,  Map  be  enforced 

at  fowl 

It  is  a  general  principle,  that,  where  the  law  jfrohibits  any 
act,  it  will  not  recognize  a  contract  founded  in  a  violation 
of  its  provisions.  If  two  men  agree  to  violate  the  law,  or 
cdncur  in  an  act  knows  to  be  contrary  to  law,  it  afisais 
neither  of  them  a  remedy  against  the  other,  who  may  refuse 
to  perform  his  illegal  stipulation.    Tbw,  a  contract  for  the 
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mks  and  delivery  of  empty  casks,  having  the  custom  home 
marks  upon  them,  for  the  purpose  of  being  again  used  in 
violation  of  the  Revenue  laws,  the  seller  actually  participating 
in  the  oflbnee,  is  a  void  contract.  Of  the  like  character,  in 
principle,  are  contracts  for  the  materials  to  be  used  in  manu* 
factoring  false  and  counterfeited  articles  of  merchandise,  both 
parlies  having  equal  knowledge  of  the  unlawful  intent ;  as> 
if  a  druggist  seUs  the  Spanish  juice,  isinglass,  ginger,  and 
narcotics,  for  the  manufacture  of  pretended  malt  beer,  or  Al- 
bany ale ;  in  these  cases  the  law  does  not  listen  to  the  Com* 
plaint  of  one  party,  seeking  a  remedy  against  his  participator 
in  fraud,— Lmg'toft  v.  Haynes,  1  M.  &  S.  563 ;  So,  where 
the  statute  has  regulated  the  dimensions  of  shingles,  and  , 
forbidden  the  sale  of  any  of  less  size,  a  promissory  note> 
given  for  the  price  of  a  quantity  below  the  standard,  was 
holden  void,-—  Wheeler  v.  Russdl,  17  Mass.  388.  For,  a* 
was  and  by  Ashhutst  J.,  in  Blackford  v.  Preston,  8  T.  R* 
89,  <  no  right  of  action  can  spring  out  of  an  illegal  contract  * 
And  it  was  asked  by  Eyre  J.,  in  Ribans  v.  Cricket,  1  R 
and  P.  264,— :  How  shall  an  action  be  maintained  on  that 
which  is  a  direct  violation  of  a  public  law? '  The  cases  are 
numerous,  both  in  this  country  and  in  England,  in  which 
contracts  made  under  -circumstances,  or  for  objects  directly 
involving  a  breach  of  law,  have  been  declared  void.  The 
rule  has  been  applied  to  a  contract  for  lottery  tickets,— ifattf 
v.  Knickerbocker,  5  Johns,  327 ;  for  bank  notes,  the  chrcu* 
lation  of  which  was  prohibited  under  a  penalty,— SpringfiM 
Bank  v.  Merrick^  14  Mass.  822 ;  for  insurance  of  naval 
stores,  exported  against  an  order  of  council, — Parkin  v.  Dick, 
11  Bast,  502 ;  for  the  sale  of  bricks  under  the  statute  measure, 
—Law  v,  Bodson,  11  East,  300 ;  for  the  proceeds  of  a  voyage 
in  the  slave  trade,— Pales  v.  Mayberry,2  Gall,  560;  for 
the  sale  of  a  title  to  lands  previously  adjudged  iflegal,— Mit- 
thett  v.  Smith,  1  Binn.  110;  and  for  insurance  on  a  voyage 
really  intended  in  violation  of  the  non-intercourse  acts,— 
Russell  v.  Degrand,  15  Mass.  39.  The  books  abound  in 
similar  applications  of  the  rule ;  which,  indeed,  is  a  principle 
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•f  universal  jurisprudence.  In  cart*  toco,  msrces  quadmm 
prohibit*  sunt.  Si  vendaniur  tin,  contractus  est  * ul- 
lus,  2  Huber.  539.  A  distinction  has  sometimes  been  at- 
tempted, between  a  contract  whose  subject  is  malum  pro- 
hibitum, and  one  nudum  in  se;  but  wherever  the  law  is 
resorted  to,  not  to  relieve  a  party,  who  has  indiscreetly  agreed 
to  violate  its  provisions,  but  to  aid  in  the  consummation  of 
the  agreement  itself,  it  has  invariably  refused  its  assistance. 

The  question  then  is  this ;— Is  there  any  thing  peculiar 
in  the  statutes  prohibiting  secular  employments  on  Sunday, 
which  exempts  them  from  the  operation  of  the  general  prin- 
ciple of  law,  above  stated?    With  the  theological  side  of  the 
question  we  have  at  present  nothing  to  do ;  though,  as  jurists, 
we  may  be  permitted  to  refer  with  approbation  to  the  opinion 
of  the  Court,  in  P eaves  v.  Atwood,  13  Mass.  324,  that  the 
duty  of  observing  this  day  was  founded  on  statute,  and  on 
the  uniform  usage  of  the  christian  world.     There  can  be  no 
doubt  that  the  State  has  a  right  to  regulate  the  public  or 
private  conduct  of  its  citizens,  as  far  as  it  judges  necessary 
for  the  preservation  of  the  peace,  good  morals,  and  happi- 
ness of  the  whole.    It  has  the  same  right  to  prohibit  the 
citizen  from  doing  any  secular  business  on  one  day,  that  it 
has  to  prohibit  him  from  doing  certain  acts,  as,  the  killing  of 
game,  or  the  like,  in  certain  months.     No  man's  conscience 
is  violated ;  for  he  is  not  compelled  to  do  any  thing,  but  only 
to  abstain  from  doing.     For  the  sake  of  public  peace,  and 
good  order,  he  must  neither  annoy  his  neighbors  on  that  day, 
nor  set  an  example  which  the  State  deems  pernicious.     The 
statutes,  for  the  due  observance  of  Sunday,  are  not  peculiar 
to  New  Eqgland.    The  English  statute  of  29  Car.  II.  c. 
7,  forbids  all  persons*  to  '  do  or  exercise  any  worldly  labor 
business,  or  work  of  their  ordinary  calling,'  on  that  day. 
The  statutes  of  Rhode  Island  and  South  Carolina  are  in  the 
same  words.    That  of  New  Hampshire  has  only  substituted 
the  word  secular,  for  ordinary.    The  courts  have  uniformly 
held  that  these  provisions  were  enacted  to  regulate,  as  well 
the  private,  as  the  public  conduct  of  individuals,  and  to  pith 
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mote  the  interests  of  religion  ;  and  having  ascertained  that 
the  contract  was  not  only  begun,  but  completed  on  Sunday,  * 
and  that  it  was  within  the  ordinary  calling  of  the  party, 
they  have  uniformly  declared  it  void.  See  Drury  v.  D$- 
fontaine,  1  Taunt  131;  Bloxome  v.  Williams,  3  Barn. 
&  Cresw.  232 ;  Fennell  v.  Ridler,  5  Barn.  &  Qresw.  406. 
In  Maine,  Vermont,  Massachusetts,  Connecticut,  New  York, 
and  Pennsylvania,  the  legislatures  have  gone  farther,  and  pro- 
hibited '  all  manner  of  business  or  work,'  without  excepting 
any  but  works  of  necessity  and  charity.  Under  these  statutes, 
the  question  of  ordinary  calling  does  not  arise ;  araT  con- 
tracts have  been  adjudged  void  merely  because  made  on 
Sunday ;  in  harmony  with  the  general  rule  that  all  contracts 
nfade  in  violation  of  positive  law  are  void.  See  Morgan  y. 
Richards,  1  Browne,  171;  Fox  v.  Abel,  2  Conn.  541. 
The  making  of  the  contract  was  a  '  business  or  work,'  which 
the  law  says  shall  not  be  done  on  Sunday.  The  party, 
having  done  it,  comes  into  Court,  and  asks  the  law  to  give 
him  the  fruits  of  his  labor.  How  can  such  a  request  be 
granted,  consistently  with  acknowledged  and  sound  principles? 

There  is,  indeed,  a  single  reported  case  in  Massachusetts, 
Geer  y.  Putnam,  10  Mass.  312,  in  which  a  promissory 
note,  made  on  Sunday,  was  adjudged  good,  on  demurrer. 
But  the  learned  counsel  for  the  defendant,  in  that  case  seems  to 
have  taken  it  for  granted,  without  examination,  that  the 
statute  was  a  remnant  of  puritanism, '  more  honored  in  the 
breach,  than-  in  the  observance,'  and  therefore  declined  ar- 
guing the  point,  apologizing  for  having  made  it,  by  referring 
to  the  express  orders  of  his  client ;  and  the  defence  being  thus 
abandoned,  the  Court,  very  naturally,  and  apparently  without 
deliberation,  ordered  judgment  to  be  entered  for  the  plaintiff. 
The  case  which  the  Reporter  mentions  as  recollected  by  Chief 
Justice  Parker,  must  have  been  a  nisi  prius  decision ;  as  the 
defence  appears  to  have  been  made  to  the  jury ;  and  the 
Chief. Justice  never  practised  in  Plymouth,  where.it  was  tried  ; 
nor  was  the  court  ever  holden  there  by  more  than  one  judge 
for  the  trial  of  issues  of  fact,  after  he  came  to  the  bench.    Had 
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it  been  a  decision  by  the  whole  court,  it  would  not  have  es- 
caped the  attention  of  the  Reporter.  The  principal  case  is, 
essentially,  a.  judgment  by  consent ;  and  being  at  variance 
with  the  current  of  decisions  on  this  subject,  in  all  the  States, 
and  in  England,  as  well  as  with  the  symmetry  of  the  law : 
it  cqn  hardly  be  asserted  with  safety,  that  such  a  contract 
would  now  be  sanctioned  in  Massachusetts. 

We  conclude,  therefore,  both  upon  principle  and  authority, 
that  a  contract  made  on  Sunday,  if  not  felling  within  the 
exception  of  a  work  of  necessity  or  charity,  is  incapable  of 
being  enforced  at  law.  G, 


ART.  IX.— THE  ADVOCATES  LIBRARY  IN  EDINBURGH* 

A  Catalogue  of  the  Law  Books  in  the  Advocates  Library, 
Edinburgh.    1831.   8vo.  pp.  580. 

Here  is  a  Catalogue  of  the  Law  Books  in  a  single  Library, 
which  occupies  a  large-steed  octavo  volume.  The  Library 
of  the  Faculty  of  Advocates  at  Edinburgh  is  one  of  the  best 
in  Great  Britain.  It  was  founded  by  Sir  George  Mackenzie, 
in  1682,  and,  at  the  time  of  the  publication  of  Mr.  Home's 
curious  and  interesting  volumes  on  the  Study  of  Bibliogra- 
phy, in  1814,  had  gradually  been  augmented  to  about  sixty 
thousand  volumes  in  all  sciences  and  languages.  Besides 
their  collection  of  printed  books,  the  Faculty  of  Advocates 
possess  numerous  valuable  MSS.  consisting  of  the  registers 
of  many  Scottish  monasteries,  illuminated  missals,  and  papers 
illustrative  of  Scottish  History,  and  a  few  MSS.  of  the 
classics,  particularly  one  of  Martial.  The  books  in  this  lib- 
rary are  lent  out  to  the  members  of  the  Faculty  upon  their 
receipts,  subject  to  the  obligation  of  restoring  them  at  the 
end  of  a  year:  Very  eminent  men  have  been  the  keepers 
of  this  Library,  particularly  Thomas  Ruddiman,  Walter 
Goodall,  and  the  celebrated  historian  David  Hume.      The 
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latter,  in  the  pleasant  sketch  prefixed  to  his  History  of  Eng- 
land, and  entitled  '  My  own  Life,'  alludes  to  holding  this 
office.  '  In  1752,'  he  says,  '  the  Faculty  of  Advocates  chose 
me  their  librarian,  an  office  from  which  I  received  little  or 
no  emolument,  but  which  gave  me  the  command  of  a  large 
library.  I  then  formed  the  plan  of  writing  the  History 
of  England.'  Certain  inquirers,  we  believe,  have  very  lately 
observed  the  marks  of  Mr.  Hume's  studies,  when  engaged 
in  this  work,  in  some  of  the  books  of  this  library. 

A  Catalogue  of  all  the  books  in  the  Library  of  Advocates, 
was  published  in  1742  and  1776,  in  two  volumes  folio.  The 
present  catalogue  comprehends  only  the  juridical  works 
belonging  to  the  Library,  at  the  commencement  of  the  year 
1831.  It  is  compiled,  as  is  indicated  by  the  name  subscribed 
to  the  well-written  preface,  by  David  Irving.  Having  had 
occasion  to  examine  it  with  some  attention,  we  do  not  hesitate 
in  declaring  that  it  is  prepared  with  remarkable  skill  and 
fidelity.  To  those,  who  have  occasion  to  consult  the  Library, 
it  must  be  an  invaluable  volume,  while  to  the  student  of 
jurisprudence  it  will  be  highly  useful,  in  the  light  of  a  biblio- 
graphical guide.  As  indexes  have  been  called  the  soul  of 
books,  so  catalogues  may  be  styled  the  soul  of  libraries.  \ 
Without  them  the  largest  collection  would  be  comparatively 
useless.  It  is  desirable  that  every  catalogue  should  contain 
a  succinct,  and,  at  the  same  time,  full  abstract  of  the  title- 
pages  of  the  different  books,  with  the  number  of  the  editions, 
the  names  of  the  author  and  editors  or  annotators  at  length, 
the  place  and  date  of  publication,  the  size  of  the  volume, 
and  the  name  of  its  printer,  if  it  be  an  ancient  copy.  It  may 
not  unfrequently  happen,  in  the  course  of  our  studies,  that 
it  will  be  desirable  to  consult  a  particular  edition  of  a  book- 
perhaps  to  verify  the  text  of  the  edition  we  possess  ourselves, 
or  to  observe  the  comments  of  the  editor.  A  good  catalogue 
should  enable  us  at  once  to  determine  whether  the  library 
contains  the  edition  in  question,  and  should  exhibit  a  com- 
plete bibliographical  view  of  all  the  works  therein.  The  ma- 
ker of  it  should,  therefore,  be  something  more  than  a  mere 
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clerk,  whose  ability  does  not  rise  higher  than  the  servile  co- 
pying of  a  title-page,  and  who  knows  nothing  of  the  boob 
he  handles,  more  than  the  mechanic  who  bound  them.     He 
should  understand,  what  is  so  little  understood  even  by  schol- 
ars in  this  country,  bibliography,— a  species  of  knowledge, — 
we  are  tempted  to  call  it  a  science — under  which  is  embraced 
all  that  can  illustrate  the  character,  value  and    history  of 
books,  the  lives  of  authors,  editors  and  printers,  the  periods 
in  which  they  flourished,  the  editions  their  works  have  passed 
through,  the  characters  of  the  works  themselves,  and  the 
comparative  value  of  different  editions,  the  history  of  libraries, 
and  the  principles  by  which  the  classification  of  a  library  should 
be  adjusted.1     Some  of  the  catalogues  of  libraries  in  our  coun- 
try have  been  prepared  by  persons,  who  had  not  the  slightest 
knowledge  of  this  subject.    The  catalogue  of  the  library  of 
Congress,  at  Washington,  is  a  disgrace  to  that  noble  collection. 
The  alphabetical  arrangement,  which    Mr.   Irving   has 
followed,  has  always  seemed  to  us  much  preferable  to  any 
arrangement,  with  reference  either  to  the  subjects,  or  the 
sizes  of  the  volumes.    The  main  object  of  a  catalogue  is 
to  facilitate  the  use  of  the  library ;  of  course,  such  arrange- 
I  ment  should  be  adopted  as  will  best  subserve  this  end ;  and 
this  appears  to  us  to  be  the  alphabetical  arrangement    The 
inquirer  can  turn,  as  readily  as  in  a  dictionary,  to  the  name 
of  the  author  he  wishes  to  find.     To  the  Alphabetical  Cata- 
logue, which  occupies  nearly  five  hundred  pages,  Mr.  Irving 
has  subjoined  an    admirable  Analytical  Index,  consisting 

1  This  subject  has  been  illustrated  in  England  by  the  learned  labor*  of 
Dibdin,  Drs.  A.  Clarke  and  Home,  and  on  the  continent  by  a  lull  company 
of  students,  who  seem  to  have  spared  no  toil  in  order  to  throw  light  upon  this 
object  of  their  ardent  pursuit  To  Germany,  whose  scholars  seem  indued  with 
the  ability  to  labor  beyond  the  lot  of  other  mortals,  we  are  indebted  for  not 
a  few  works  on  Bibliography,  extending,  some  of  them,  to  many  ponderous 
volumes.  The  works. of  Strumas,  Lipenius,  and  Madhmius,  on  Legal  Bib- 
liography, are  monuments  of  the  most  pains-taking  labor.  That  of  Camus,  in 
France,  is  highly  useful,  but  much  inferior  in  its  extent  to  those  mem  fa— id 
above.  The  last  edition  of  this  work,  by  M.  Dupin,  contains  many  important 
corrections  of  errors.  We  hope  to  be  abb  to  devote  an  article  to  this  work  in 
>  future  number. 
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of  two  principal  divisions;  the  first  embracing  the  books 
relating  to  the  law  of  nature  and  nations,  the  civil  law  and 
feudal  law,  together  with  mercantile  and  maritime  law,  the 
principles  of  criminal  law,  the  principles  of  evidence  and 
medical  jurisprudence;  and  the  second,  with  heads  alpha- 
betically digested,  containing  the  books  relating  to  the  laws 
of  particular  countries.  This  Analysis  spreads  out  the  whole 
contents  of  the  Library,  so  that  we  may  see  at  once  the  ex- 
tent of  its  collection  under  any  of  the  great  heads  of  juris- 
prudence. The  collection  relating  to  the  civil  law  is  vast. 
That  relating  to  the  law  of  the  United  States  is  quite  res- 
pectable, and  is  probably  the  largest  in  Europe-— in  every 
sense  superior  to  that  in  the  ancient  libraries  of  Lincoln's 
Inn  and  the  Temple.1  It  was  to  call  the  attention  of  the 
reader  to  this  fact,  that  made  the  principal  inducement  to 
notice  the  present  publication,  after  so  long  an  interval  had 
elapsed  since  its  first  appearance.  We  were  pleased  much 
when  we  observed  it,  because  we  viewed  it  as  a  sign  that  our 
country's  jurisprudence,  so  long  neglected,  was  becoming 
known  abroad.  We  thought  it  highly  honorable  to  the  pro- 
fession in  Scotland,  that  tbis  collection  should  have  been 
formed  under  their  auspices.  The  Library  of  Advocates, 
we  have  understood  before,  was  particularly  well  supplied 
with  works  relating  to  America.  Mr.  Graham,  in  the  preface 
to  his  able  and  interesting  History  of  the  United  States, — 
interesting,  because  it  shows  the  views  taken  by  an  intelligent 
foreigner  of  our  history  and  institutions,— confesses  his  ob- 
ligations to  it  for  a  sight  of  some  works  relating  to  his  subject, 
which  he  was  unable  to  find  any  where  else. 

In  this  connection,  it  may  not  be  out  of  place  to  mention 
that  the  laborious  Supplement,  lately  published  by  Mr.  Brodie, 
to  Lord  Stair's  Institutes,  treating  of  Commercial  Law,  and  at 

1  We  make  this  remark,  without  having  teen  a  Catalogue  of  either  of  these 
libraries,  on  the  strength  of  private  information.  A  Catalogue  of  the  Library 
of  the  Inner  Temple  was  printed  in  1700,  under  the  direction  and  at  the  ex- 
pense of  Sir  Bartholomew  Shower.  An  account  of  some  of  the  antiquities  of 
these  libraries  will  be  found  in  the  First  Report  on  the  Public  Records  of 
England. 
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great  length  of  the  Law  of  Shipping,  contains  frequent  re- 
ferences to  the  notes  by  Mr.  Justice  Story  to  Lord  Tender- 
den's  Treatise  on  Shipping.  To  Scotland  we  are,  therefore, 
indebted  for  the  most  favorable  notice  of  the  jurisprudence 
of  the  United  States,  which  has  been  taken  in  Great  Britain. 
The  following  is  the  Analytical  Index  of  the  works  rela- 
ting to  the  Laws  of  the  United  States,  in  the  Library  of  the 
Advocates. 

Laws  op  the  United  States. 

1.  Statute  Law. 

2  General  and  Miscellaneous  Treatises. 

3.  Practical  Works. 

4.  Digests,  Indices,  and  Abridgements. 

5.  Reports  of  Primary  Courts,  and  Courts  of  Appeal,  of  the  United 

&  Reports  of  Courts  in  Particular  States. 

LAWS  OF  THE  UNITED  STATES. 
1.  Statute  Law. 

Act*  of  Assembly.  Parkes  (Joseph). 

Leges  Americanae.  Peters  (Richard). 

3.  General  and  Miscellaneous  Treatises. 

Blake  (D.  J)  Hall  (John  E.) 

Blenman  (Richard).  Ingraham  (Edward  D.) 

Brackenridge  (H.  H.)  Livermore  (Samuel). 

Brice  (James  F.)  Livingston  (Edward). 

Chaufepie  (Car.  Abr.  de.)       '  Reeve  (Tapping). ' 

Cooper  (Thomas).  Sergeant  (Thomas). 

Fessenden  (Thomas  G.)  Wilson  (James). 

3.  Practical  Works. 

Anthon  (John).  Hening  (W.  P.) 

Attorney's  Companion.  Justice  of  the  Peace. 

Clerks'  and  Magistrates*  Assistant.  Read  (Collinson). 

Crown  Circuit  Companion.  Story  (Joseph). 
Dunlop  (John  A.) 

4.  Digests,  Indices,  and  Abridgements. 

Anthon  (John).  Church  (Rodney  Smith). 

Backus  (Joseph).  Graydon  (William). 

Bayard  (Samuel).  Ingersoll  (Edward). 
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Leges  Americanae.  Swift  (Zephaniah). 

Montefiore  (J.)  Wheaton  (Henry). 

Mnnfbrd  (W.)  White  (William  Charles). 
Parke.  (Joseph). 

5.  Reports  of  Primary  Court*,  and  Court*  op  Appeal,  op  the  Unite* 

Stater. 
CrII  (DRniel).  .    Trisk. 

Craneh  (William).  Wharton  (Thomas  I.) 

Gattisoo  (John).  Wheaton  (Henry). 

Mason  (William  P.) 

6.  REPORT!  OF  COURTS  IN  PARTICULAR  STATER. 

Addison  (Alex.)  Hening  (WfllUm  W.)  and  Man***. 

Anthon  (John).  Johnson  (William). 

BRy  fEIihn  Hall).   »  Ktrby  (Ephnum). 

Bee  (Thomas).  M'Cord  (D.J.) 

Bibb  (Geo.  M.)  Mnnlbrd  (William). 

Binney  (Horace).  Nott  (Henry  Junius). 

Brown  (Peter  A.)  Overton  (John). 

Caines  (George).  Peters  (Richard). 

Cameron  (Duncan)  and  Norwood.       Peters  (Richard)  jun. 

Cases  (select)  in  State  of  New  York.    Pickering  (Octavras). 

Coleman  (        )  and  Caines.  Randolph  (Peyton). 

Cooke  (William  W.)  Reports. 

Cowen  (Esek.)  Sergeant  (Thomas). 

Coxe  (Richard  S.)  Southard  (Samuel  L.) 

Dr11rs(A.J.)  Tyler(RoyRll). 

Drjt  (Thomas).  Virginia. 

Desaussure  (H.  W.)  Washington  (Bushrod). 

Halsted  (William).  Wharton  (Thomas  I.) 

Harris  (Thomas).  Williams  (Ephraim). 

Haywood  (John).  Yeates  (Jasper;. 

This  collection  not  only  far  surpasses  that  of  most  lawyers 
in  our  country,  even  of  extensive  practice,  and  who  are 
thought  to  possess  respectable  libraries,  but  is  probably  mora 
complete  than  the  greater  part  of  (he  public  law  libraries  in 
the  United  States— certainly  then  any  county  library,  es- 
tablished expressly  for  the  court  and  bar,  in  Massachusetts, 
except  that  in  Boston. 

It  is  sometimes,  that  one  meets  a  lawyer  so  thoroughly 
absorbed  in  the  mere  practice  of  his  profession,  the  dull 
and  work-a-day  routine  of  his  office,  as  to  be  entirely  indiffer- 
ent to  the  formation  of  a  large  library  of  works  of  law.  The 
manual  of  Precedents,  and  the  volumes  on  Evidence, 
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perhaps  Pleading,  all  dog-eared  and  begrimed  from  daily  man- 
ipulation, which  lie  on  his  table,  are  deemed  a  competent 
collection,  and  all  else  but  surplusage.     These  volumes  are  to 
him  like  the  Koran  to  the  Arabian  Caliph,  who  gave  to 
the  flames  the  literary  stores  of  Alexandria.    If  other  books, 
he  will  say— his  conduct]  perhaps,  speaking  for  him — contain 
any  thing  which  is  not  in  these,  then  it  is  naught ;  if  only 
what  is  therein  contained,  then  it  is  needless.     Such  persons, 
however,  we  trust,  are  'few  and  far  between.'    The  greater 
put  of  the  profession  are  aware  of  the  invaluable  assistance 
afforded  by  libraries  in  their  business  and  studies.    There 
is  no  volume  relating  to  jurisprudence  which  may  not,  on 
some  occasion,  be  called  to  their  assistance, — from  the  ancient 
text  of  Bracton  and  the  Mirror,  down  to  the  latest  pamphlet 
discussion.     For  such  is  the  infinite  variety  of  shapes  which 
business  assumes,  that  questions  may  arise  which  will  require 
research  the  most  Widely  remote  from  the  common  line  of 
study,  and  will  remove  the  practitioner,  perhaps,  to  some  un- 
explored corner.    And  this  was  remarked  as  long  ago  as 
Cicero,  who  observes,  in  his  Treatise  De  Oratore,  (I.  14,) 
Sfiepe  in  lis  causis,  quas  omnes  proprias  esse  oratoruin  profit- 
entur,  est  aliquid,  quod,  non  ex  usu  forensi,  sed  ex  obscuriore 
aliqua  scientia,  sit  promedum  et  assumendum. 

Neither  the  means  or  inclination,  however,  of  most  lawyers 
would  allow  them  to  form  a  private  collection  of  large  extent, 
A  complete  law  library,  like  a  complete  library  of  works,  re- 
lating to  any  othev  particular  subject  or  science,  can  only  be 
formed  at  great  expense,  and  preserved  in  good  order  by  con- 
stant supervision  and  attention,  such  as  can  hardly  be  expect- 
ed from  private  individuals.  But  what  is  difficult  or  imprac- 
ticable to  a  single  individual,  will  be  of  easy  performance 
where  many  unite.  The  burden  of  the  expense  will  be  taken 
from  the  shoulders  of  one  and  laid  on  those  of  a  number,  while 
ttfe  care  and  supervision  may  be  assigned  to  souie  selected 
person,  who  will  find  it  for  his  advantage  to  undertake  such 
duties.  No  county  or  bar  should  be  without  its  collection. 
Tfhe  cause  of  jurisprudence  is  intimately  concerned  in  this 
subject.     Without  libraries  it  can  not  be  properly  cultivated. 
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The  intelligent  mind,  of  course,  must,  be  present  also;  but 
it  will  need  the  library  as  a  place  of  constant  resort.  No 
study  can  be  conducted  with  thoroughness  without  it.  Our 
investigations  may  be  interrupted  midway,  through  a  want 
of  access  to  books.  It  is  on  this  account  that  it  is  par- 
ticularly important  that  all  students  of  law  should  be  so  sit- 
uated as  to  be  able  to  enjoy  the  use  of  a  large  library.  They 
should  have  all  the  facilities,  afforded  by  the  most  extensive 
collection  of  books,  relating  to  their  studies,  that  no  doubt 
in  their  minds  should  pass  by  without  its  solution,  and  no 
difficulty  appear,  to  take  a  permanent  place  in  their  path ;  to 
say  nothing  of  the  high  value  to  the  student  of  forming,  at 
an  early  period,  an  acquaintance  with  the  books  of  his  pro- 
fession— to  learn  how  to  refer  to  them,  and  to  estimate  their 
different  characters.  The  number  of  law-books  is  at  this  day 
so  vast,  that  the  most  courageous  student  cannot  venture  to 
hope— even  if  it  were  a  desirable  object — to  master  all  In 
the  time  of  Lord  Coke,  he  might,  without  any  uncommon 
labor,  fully  explore  every  volume  of  the  law,  and,  if  his  ardor 
were  not  utterly  extinguished  in  the  repulsive  wastes  of  black- 
letter,  he  might,  like  Alexander,  sigh  for  new  worlds  to  conquer, 
as  he  studied  the  enigmatical  device  on  the  last  page  of  his 
Plowden.  But  the  sigh  cannot  be  heaved  now,  for  the  worlds 
of  law  before  the  student  are  so  illimitable,  that  he  would  be 
Httle  anxious  to  call  a  new  one  into  existence.  And  this 
very  extent  of  the  studies  before  him  imposes  upon  the  stu- 
dent, (since  he  cannot  master  all  the  works  relating  to  law, 
and  indulge  in  the  luxury  of  a  sigh,  for  want  of  something 
'  for  idle  hands  to  do,')  the  duty  of  so  acquainting  himself  with 
the  various  works  as  to  be  able  to  pursue  his  studies  to  the 
best  advantage.  He  should,  at  least,  know  the  names  of  all 
the  authors  who  have  treated  on  the  different  branches  of 
law,  their  various  degrees  of  merit,  and  how  to  consult  them. 
The  largest  library  will,  then,  be  to  him  a  powerful  instru- 
ment of  study.  Some  books  he  will  read  and  inwardly  digest, 
upon  others  he  will  bestow  a  slighter  attention ;  while  a  tran- 
sient glance  along  the  pages  of  others,  like  a  dog  drinking  at 
the  Nile  as  he  runs,  will  suffice.  C.  S. 
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ART.  X.^OPINION  OP  CHIEF  JUSTICE  PARSONS  ON  APPOR- 
TIONMENT OP  SALVAGE. 

[Prom  tk«  M88.  ©f  tkm  ltt«  Cki«f  Jiutiee  Fuwm.] 

Ox  November  26th,  1793,  Gamaliel  Bradford  chartered  his 
brigantine  Jerusha  to  Frederic  W.  Geyer  and  Son,  'for  a 
voyage  from  Boston  to  the  West  Indies,  back  to  Boston,  or 
from  the  West  Indies,  to  any  port  or  ports  of  Europe,  (the 
freights  excepted,)  and  back  to  any  port  or  ports  in  America 
to  Boston,  where  she  is  to  be  discharged,  dangers  of  the 
seas  excepted.'  In  consideration  of  which,  Greyer  and  Son 
agree  to  pay  in  full,  for  the  hire  of  said  brigantine,  £100  L.M. 
per  month,  so  long  as  she  shall  be  continued  in  the  aforesaid 
service,  in  thirty  days  after  her  return  to  Boston,  and  they 
are  to  pay  the  charge  of  light  money,  and  other  port  charges 
during  said  voyage,  and  to  deliver  said  brigantine,  on  her 
return  to  Boston,  to  the  owner  or  his  order. 

The  brigantine  was  loaded  by  Geyer  &  Son,  sailed  for, 
and  arrived  at  Martinko,  the  owner  having  insured  $4000  on 
her,  valuing  her  at  that  sum.  On  her  arrival  at  Martinico, 
her  cargo  was  delivered  and  sold,  and  part  of  another  cargo 
taken  on  board,  when  she  was  taken  by  the  fleet  under  Ad- 
miral Jarvis,  and,  with  her  cargo,  was  condemned  as  prize. 
Greyer  &  Son,  supposing  themselves  liable  to  pay  the  hire  until 
the  capture,  which,  for  four  and  a  half  months,  the  time  she 
had  been  in  the  service  until  the  capture,  amounted  to  $1500, 
accordingly  paid  that  sum  to  Bradford.  Before  the  commis- 
sioners in  England,  sitting  under  the  Treaty  of  London,  the 
owner  claimed  his  brigantine  and  freight,  and  Geyer  &  Son 
claimed  the  cargo.  Both  claims  are  allowed,  viz.  $4000  for 
the  vessel,  $1506  for  the  freight,  and  also  the  value  of  the 
cargo  on  board,  at  the  time  of  the  capture,  with  interest  on 
the  several  allowances  through  the  instalments.  The  charter 
party  was  laid  before  the  commissioners,  and  the  freight  is 
allowed  by  them  to  the  owner,  for  the  same  time  for  which 
Greyer  &  Son  had  paid  him,  and  at  the  same  rate. 

Two  questions  arise  on  this  case : 
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1.  Are  the  insurers  on  the  vessel  entitled  to  any  part  of  the 
money,  allowed  by  the  commissioners  for  freight  ? 

2.  Are  Geyer  6c  Son  entitled  to  that  money,  or  to  any 
part  of  it  ? 

OPINION* 

1.  It  is  my  opinion,  that  the  insurers  have  no  claim  to  the 
money  allowed  for  freight,  as  they  did  not  insure  the  freight. 
I  see  no  color  for  any  claim  of  the  insurers,  unless  it  may  be 
that  the  brigantine,  cargo  and  freight,  shall  jointly  contribute 
to  the  expenses  incurred  before  the  commissioners ;  but  in  this 
cause,  I  know  of  no  principle  of  law  which  will  direct  a  gross 
average. 

2.  It  may  be  said  on  this  question,  that  if  the  money  be 
paid  over  to  Geyer  &  Son,  they  will  have  the  use  of  the  brig- 
antine, for  the  passage  out,  gratis  ;  and  it  may  be  replied,  that 
if  Bradford  retains  the  money,  he  will  receive  double  freight 
for  the  passage  out.  But  as  Bradford  is  in  possession  of  the 
money,  under  an  award  in  his  favor,  Geyer  &  Son  must  show 
a  right  to  recover  it  from  him,  before  they  can  receive  it,  even 
if  Bradford  has  no  right  to  receive  it.  "The  only  right  that 
Geyer  6c  Son  can  set  up,  is  th&t  they  had  already  paid  Brad- 
ford the  hire  to  the  time  of  the  capture.  Now  if  Geyer  & 
Son  were  obliged  by  law  to  pay  that  hire;  and  have  received 
an  equivalent  for  H,  by  the  use  of  Bradford's  brigantine  for 
the  passage  out,  agreeably  to  their  contract  with  Bradford,  I 
do  not  see  how  that  payment  can  give  them  a  right  to  the 
money  awarded  to  Bradford.  The  decision  therefore  of  this 
question  depends,  in  my  opinion,  on  the  right  that  Bradford 
had  to  recover  of  Geyer  6c  Son,  the  hire  for  the  brigantine 
until  her  capture;  for  a  payment  by  Geyer  6c  J3on  through 
mistake,  will  not  establish  in  Bradford  a  right  to  receive. 

Now  it  is  my  opinion,  that  by  force  of  this  charter  party, 
Geyer  6c  Son  were  not  obliged  to  pay  Bradford  the  hire  of 
the  vessel,  until  the  capture  by  Admiral  Jarvis.  The  charter 
party  contemplates  but  one  service,  and  but  one  voyage,  and 
the  money  is  to  be  paid  in  thirty  days  after  the  return  of  the 
brigantine  to  Boston,  where  the  voyage  is  to  end,  an  event 
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which  never  happened.  If  the  charter  party  had  contempla- 
ted as  many  voyages  as  passages,  then,  by  the  marine  law, 
the  hire,  until  the  first  voyage  was  performed,  ami  not  until 
the  capture,  was  due,  unless  the  express  contract  of  the  par- 
ties had  excluded  the  operation  of  the  marine  law  in  the  case- 
I  am  sensible  our  Supreme  Judicial  court  have  decided  one  or 
two  causes  differently,  but  I  believe  the  principle  must  be  recon- 
sidered. The  leading  cases,  on  this  subject,  were  not  before 
the  court.  They  are,  (1.)  Machrell  v.  Sitnond  8?  Hartley  ; 
(2.)  Byrne  if  others  v.  Pattinson,  and  (3.)  Cook  v.  Jen- 
nings. This  being  however  the  law  of  England,  in  which 
country  the  commissioners  sat,  they  undoubtedly  supposed, 
that  agreeably  to  that  law,  Bradford  had  lost  his  freight,  as 
well  as  his  vessel,  they  therefore  award  it  to  him,  but  he  had 
already  received  it  of  Geyer  &  Son  ;  they  therefore  have  an 
equitable  right  to  stand  in  Bradford's  place,  as  to  so  much  of 
the  freight  awarded,  as  they  were  not  obliged  by  law  to  pay 
him. 

If  the  charter  party  contemplates  as  many  voyages  as  pas- 
sages, which  is  not  in  fact  my  opinion,  then  Geyer  &  Son 
ought  at  most  to  have  paid  the  hire,  until  the  vessel  had  dis- 
charged her  outward  cargo  in  Jtfartinico,  and  for  no 
longer  time — all  they  paid  more,  is  clearly  money  paid  by 
mistake,  which  ought  to  be  refunded  to  them.  This  is  the 
rule  of  the  marine  law,  and  the  suggestion  is  made,  en  a  sup- 
position that  this  rule  is  not  controled  by  the  express  contract 
of  the  parties,  contained  in  the  charter  party. 

And  upon  the  whole,  it  is  my  opinion  that  Geyer  &  Son 
were  not  liable  to  pay  any  portion  of  the '  hire  in  an  ac- 
tion founded  on  the  charter  party,  but  it  is  also  my  opinion 
that,  as  the  performance  of  the  contract  created  by  the  charter 
party  became  impossible  by  reason  of  the  capture,  Bradford 
might  have  waived  the  express  contract,  and  in  an  action  of 
the  case,  might  have  recovered  for  the  use  of  his  vessel,  until 
the  cargo  outward  was  discharged.  Therefore  let  Bradford 
retain  such  a  proportion  of  the  #1500  and  interest,  as  the  time 
the  vessel  was  employed  until  her  outward  cargo  was  discharg- 
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ed,  bears  to  four  and  a  half  months  ;  and  list  him  pay  over 
the  residue  to  Geyer  &  Son. 

Thid  opinion  is  founded  on  the  general  rule,  that  when  a 
contract  is  executed  in  part,  but  the  party  is  prevented  from 
executing  it  completely,  either  by  the  act  of  God  or  by  any 
foreign  force,  that  party  who  has  derived  a  benefit  from  the 
partial  execution,  shall  make  a  reasonable  compensation  for 
the  benefit  he  has  received. 

(1.)  Abbot  on  Shipping,  209  or  267. 

(2.)  Same,  211  or  170. 

(3.)  7  Term  Rep.  381. 

Murch  12,  1804. 
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DIGEST  OP  RECENT  DECISIONS. 


Principal  Cases  in 

9  DAY'S  REPORTS,  Connecticut. 
1  GREENS  REPORTS,  New  Jersey. 
4  &  5  VERMONT  REPORTS. 

ACTION. 

1.  (By  a  State  Treasurer.)  The  state  treasurer  of  Connecticut  cannot  sua* 
-    lain  an  action,  in  his  own  name,  to  recover  a  fine  and  costs  imposed 

by  a  judgment  of  court  on  conviction  of  a  crime,  although,  by  the 
terms  of  the  judgment,  the  fine  is  payable  to  the  treasurer  of  the  state, 
for  the  use  of  the  state  treasury.    BisseU  v*  Spencer,  9  Day,  267.  . 

2.  (For  causing  the  river  bank  to  be  undermined.)  A  corporation  was 
created,  by  the  legislature  of  Connecticut,  for  the  purpose  of  remov- 
ing the  obstructions  to  the  navigation  in  Connecticut  river,  from  Hart-* 
ford  to  the  Sound ;  it  being  there  a  public  navigable  river,  subject  to 
the  ebbing  and  flowing  of  the  tide.  With  an  honest  attention  to  ac- 
complish this  object,  and  without  any  design  to  injure  any  proprietor 
of  land,  the  corporation  erected  piers  and  put  other  obstructions  in 
the  river,  in  a  prudent  and  skilful  manner ;  whereby  the  land  of  A** 
adjoining  the  Eastern  bank  of  the  river,  was  gradually  undermined 
and  washed  away.  In  an  action  on  the  case,  brought  by  A.  against 
the  corporation,  for  the  injury  which  he  had  thus  sustained,  it  was 
held,  1.  that  Connecticut  river*  being  a  public  navigable  river*  prima 
facie  and  of  common  right,  belongs  to  the  sovereign  power  j  2.  that 
the  lands  of  individuals  bounded  on  this  river,  have  been  granted  to 
those  individuals,  or  to  those  under  whom  they  claim,  by  the  state ; 
but  the  state  did  not  thereby  divest  itself  of  the  right  and  power  of 
improving  the  navigation  of  the  river ;  3»  that  the  state*  now  holding* 
the  river  for  the  purpose  of  navigation,  may  do  every  thing  for  the 
full  enjoyment  of  such  right,  not  inconsistent  with  the  great  consti- 
tutional principle  that  private  property  shall  not  be  taken  for  public 
use,  without  just  compensation ;  4.  that  it  is  the  duty  of  the  indi- 
vidual proprietors  of  land  adjoining  the  river,  and  not  of  the  corpo- 
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ration,  to  protect  the  banks  from  encroachments  by  the  water; 
5.  that  remote  and  consequential  damages  to  individuals,  resulting 
from  the  works  of  the  corporation,  authorized  by  their  charter,  are 
not  the  taking  of  private  property  for  public  use,  within  the  consti- 
tutional interdiction,  but  merely  damnum  absque  injuries  and  coin 
seuuently,  that  the  action  brought  was  not  sustainable.  HoUistcr  v. 
The  Union  Company,  9  Day,  436. 
2.  (On  book  debts.)  Where  goods  were  sold  and  delivered,  in  the 
city  of  N^  by  A.  to  B^  inhabitants  of  that  city ;  and  afterwards  B. 
gave  A.  a  promissory  note  for  the  amount,  payable  seventy  days 
after  date ;  and  it  was,  at  the  same  time,  agreed  between  the  parties, 
that  if  "C.,  living  without  the  city,  would  not  say  that  B.  was  able 
to  pay  the  note  when  due,  A.  might  collect  the  debt,  on  demand, 
as  a  book  debt  then  due ;  on  application  to  C.  without  the  city,  he 
refused  to  assert  B.'s  ability  to  pay  the  note ;  whereupon  A.  brought 
assumpsit  for  the  price  of  the  goods,  before  the  city  court,  within 
the  time  mentioned  in  the  note ;  it  was  held,  1.  that  the  cause  of 
action  arose  within  the  city,  and  the  city  court  had  jurisdiction  of 
the  suit ;  9.  that  assumpsit  on  the  original  cause  of  action,  would 
lie ;  and  3.  that  the  action  was  not  prematurely  brought  Clark  r. 
&ittlft,9Day,379. 

4.  (On  special  contract.)  It  is  a  well  settled  rule,  that  where  there  is  a 
special  contract,  which  is  still  open  and  in  force,  the  action  must  be 
special ;  and  that  no  recovery  can  be  had  on  the  common  counts. 
Russell  v.  South  Britain  Society,  9  Day,  508. 

5.  (Mesne  profits.)  In  the  action  for  mesne  profits,  the  judgment  in 
ejectment  conclusively  establishes  the  right  to  recover  from  the  day 
of  the  demise.    Den  v.  McShane,  1  Green,  35. 

6.  (Money  paid\)  Where  it  was  proved,  that  money  had  been  paid 
by  the  plaintiff  below,  and  that  he  was  compelled  to  do*  so,  and  the 
single  question  was,  whether  the  payment  was  for  the  use  of  the 
plaintiff  himself,  or  of  the  defendant,  the  apt  form  of  action  for  the 
trial  and  determination  of  that  question,  is  that,  for  money  paid, 
laid  out  and  expended.    Williams  v.  Sheppard\  1  Green,  76. 

ADMINISTRATOR. 

1.  (Must  inventory  his  own  debt.)  A.  having  a  demand  against  B.  for 
-money  received  by  B.  to  A.'s  use,  executed  a  deed  of  assignment 
of  such  demand  to  C.  in  trust,  to  pay,  in  the  first  place,  the  ex* 
penses  of  executing  the  trust,  then  a  specific  debt  to  C.  in  full,  then 
to  apply  the  balance  in  payment  of  all  the  other  debts  of  A.,  and 
the  residue,  if  any,  to  be  paid  as  A.  should  direct  After  A.'s  death, 
B.  was  appointed  his  administrator,  who  accepted  the  trust,  but 
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neglected  to  inventory  or  account  for  the  demand  so  assigned  to 
C.  The  estate  was  represented,  and,  according  to  the  report  of  the 
commissioners,  was  insolvent  In  an  action  on  the  probate  bond, 
assigning  such  neglect  of  B.  as  a  breach,  which  was  admitted,  it 
was  held  to  be  the  duty  of  B.  to  inventory,  if  not  the  entire  debt 
due  from  him  to  A.,  at  least  the  residuary  interest  of  A.  under  the 
assignment,  of  which  B.  had  notice,  and  which  was  assets  in  his 
bands,  either  for  the  payment  of  debts,  or  for  the  purposes  of  dis- 
tribution; and  therefore,  the  plaintiff  was  entitled  to  recover. 
Williams  v.  Morehouse  and  another,  9  Day,  570. 

2.  (Allowance  of  costs  of  law  suit.)  An  administrator  will  be  allowed 
his  account  for  expenditures  in  a  law  suit,  in  which'  he  fails  to  re- 
cover, when  he  acts  in  good  faith,  and  with  reasonable  prudence ; 
but  he  may  press  on  a  suit  with  so  little  prudence,  and  so  little  pros- 
pect of  recovery,  that  he  ought  not  to  be  allowed  his  costs. — Eamt's 
Admr.  v.  Creditors,  4  Vermont  Rep.  257. 

3.  (When  chargeable  with  interest.)  An  administrator  should  be 
charged  with  interest  on  moneys  he  receives  for  the  estate,  during 
the  time  of  any  delay  of  a  settlement  of  the  estate,  or  when  b*  can 
fairly  be  presumed  to  have  used  the  money,  or  had  safe 
tunities  to  have  kept  the  same  on  interest    lb. 

4.  (Where  one  is  administrator  in  different  states.)  The  principal  i 
istration  being  in  Vermont,  and  the  same  person  being  also  adnrinis- 
trator  in  New  Hampshire,  and  not  having  closed  his  administration 
there  for  a  long  time,  shall  be  held  accountable  in  Vermont,  in  the 
first  instance,  for  moneys  he  received  in  New  Hampshire  before  he 
took  administration  there,  and  also,  for  moneys  received  afterwards, 
for  property  which  he  had  not  inventoried  there,  and  for  which 
moneys  he  had  rendered  no  account  there.    Jo. 

5.  (Appointed  in  another  state, — discharge  by.)  An  administrator  ap- 
pointed in  another  State  has  no  authority  to  discharge  a  debt  due 
from  a  citizen  of  Vermont  to  his  intestate ;  and  if  administration  is 
granted  here,  such  discharge  would  be  no  bar  to  an  action  for  the 
debt   MotVs  Admr.  v.  Barret,  5  Vermont  Rep.  333. 

AGREEMENT. 

1.  (By  subscribers  to  a  ministerial  fund.)  In  January  1816,  sundry 
persons,  members  of  an  ecclesiastical  society,  desirous  of  perpetu- 
ating the  blessings  of  the  gospel  therein,  subscribed  a  written  in- 
strument, whereby  they  severally  promised  to  pay  to  the  society's 
committee  the  sums  annexed  to  their  names  respectively,  with  the 
lawful  interest  until  paid ;  the  principal  sums  to  remain  a  perpetual 
fund,  and  the  interest  to  be  appropriated  exclusively  to  the  support 
of  a  minister,  to  be  approved  by  the  association  of  ministers,  y 
13* 
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whose  limit*- the  subscribers  lived ;  no  person  to  be  obliged  to  pty 
the  principal  sum  subscribed,  during  his  life,  provided  the  interest 
should  be  paid  punctually  once  a  year,  and  the  principal  should  be 
secure  to  the  satisfaction  of  the  committee.  It  was  also  provided, 
that  the  subscription  should  not  be  binding  on  any  of  the  subscriber*, 
unless  there  should  be  subscribed  and  well  secured,  by  the  1st  of 
May  then  next,  at  least  5000  dollars.  The  defendant,  who  was  t 
member  of  the  society,  and  so  continued  until  1829,  signed  this 
writing,  annexing  thereto  the  sum  of  500  dollars,  which,  with  other 
subscriptions  by  responsible  persons,  within  the  time  limited, 
amounted  to  5370  dollars ;  but  no  other  security  was  given  than  the 
subscriptions  themselves.  In  October  1817,  at  a  meeting  of  the 
consociation,  within  the  local  limits  of  which  the  society  is, 
warned  and  held  for  the  purpose,  it  was  voted  unanimously,  that  it 
was  expedient  to  ordain  the  Rev.  Mr.  A.  and  set  him  over  the 
society ;  and  the  ministers  present,  being  a  majority  of  the  members 
of  the  association,  then  ordained  him ;  these  proceedings  being  in 
conformity  with  the  usages  of  the  congregational  churches  and 
societies  within  the  limits  of  the  association.  Ever  since  his  ordi- 
nation, he  has  been  recognized  and  received  as  a  member  of  the 
association.  The  limits  of  the  consociation  and  association  are 
co-extensive ;  the  consociation  embracing  all  the  ministers  of  the 
association,  and  no  others ;  but  they  are  distinct  bodies,  with  differ- 
ent  powers,  organized  for  different  purposes  and  composed  of  dif- 
ferent members ;  the  former  being  composed  of  the  ordained  congre- 
gational ministers  living  within  its  limits  and  one  lay  delegate  from 
each  church,  and  the  latter  consisting  exclusively  of  the  ordained 
ministers.  The  defendant  paid  the  interest,  annually,  on  his  sub- 
scription, without  objection,  until  January  1839,  and  then  refused 
to  make  further  payment.  In  an  action  to  recover  principal  and 
interest,  it  was  held,  1.  that  there  was  a  sufficient  consideration  to 
support  the  defendant's  promise;  2.  that  the  condition  annexed, 
requiring  the  sums  subscribed  to  be  well  secured,  was  complied 
with,  that  expression,  within  the  meaning  of  the  contract,  being 
satisfied,  by  the  signature  of  one  responsible  person ;  3.  that  the 
condition  requiring  the  minister  to  be  approved  by  the  association 
of  ministers,  was  complied  with.  Somers  and  others  v.  Miner,  9 
Day,  453. 
2.  (Same.)  In  February,  1807,  certain  members  of  the  ecclesiastical 
society  of  S.,  being  desirous  of  raising,  by  subscription,  a  permanent 
fund  for  the  support  of  the  gospel  ministry  in  that  society,  sub- 
scribed their  names  to  a  writing  containing  the  terms  of  subscrip- 
tion, by  which,  among  other  things,  it  was  stipulated,  that  the  prin- 
cipal of  the  fund  should  forever  be  kept  on  interest,  with  good  and 
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sufficient  security,  by  the  society,  at  its  own  charge  and  risk ;  that 
the  society  should  be  forever  accountable  to  the  subscribers  for  the 
prudent  management  of  the  fund,  and  for  the  punctual  collection 
of  the  annual  interest  arising  thereon,  and  the  proper  application 
thereof;  and  that  in  case  any  part  of  the  fund  should  be  lost,  wasted 
or  diminished,  in  any  manner  whatever,  and  the  society  should  not 
replace  and  make  good  such  deficiency,  within  one  year  after  it 
should  happen ;  or  in  case  of  the  misapplication  of  any  of  the  inter- 
est ;  the  society  should  forfeit  the  whole  of  the  original  fund,  and  a 
further  sum  equal  to  the  interest  misapplied ;  and  each  subscriber 
should  be  entitled  to  sue  for  and  recover  his  share,  according  to  the 
sum  by  him  originally  subscribed.  The  amount  contemplated 
having  been  subscribed,  the  society,  in  November,  1807,  accepted 
the  subscription  and  the  terms  upon  which  it  was  made.  The 
greater  part  of  the  fund  was  afterwards  invested,  by  the  society,  in 
the  stock  of  the  Eagle  Bank,  and,  in  consequence  of  the  failure 
of  that  institution,  in  September,  1825,  without  any  fault  on  the 
part  of  the  society,  was  totally  lost;  and  the  deficiency  thereby 
produced  was  never  replaced  or  made  good.  In  an  action  of  as- 
sumpsit, brought  in  June,  1832,  by  one  of  the  subscribers  against 
the  society,  to  recover  his  share  of  the  forfeiture,  it  was  held, 
1.  that  upon  a  sound  construction  of  the  articles  of  subscription,  the 
defendants  were  not  only  responsible  for  the  prudent  management 
of  the  fund,  but  were  insurers  against  a  loss  in  any  event,  and  con- 
sequently, the  plaintiff  was  entitled  to  redress ;  2.  that  the  measure 
of  redress  was  a  proportional  part  of  the  amount  originally  sub- 
scribed, and  not  of  the  fund  as  it  was  after  the  loss,  and  consequently 
it  was  not  necessary  to  go  into  chancery  to  have  an  account  taken, 
but  the  remedy  at  law  was  both  adequate  and  appropriate  ;  and  3. 
that  the  forbearance  of  suit  by  the  plaintiff,  for  nearly  six  years 
after  his  right  of  action  accrued,  was  not  a  waiver  of  the  breach 
and  consequent  forfeiture.  Russell  v.  South  Britain  Society,  9 
Day,  508. 
APPEAL. 

1.  (When,  dismissed,  what  redress.)  If  an  appeal  is  dismissed  for  want 
of  jurisdiction  in  the  court,  or  for  failure,  or  omission,  or  defect  of 
matters  antecedent  to  the  appeal,  the  appellee  must  seek  redress, 
not  upon  the  bond,  but  in  such  other  mode  as  the  law  has  provided 
for  him.    Gregory  v.  Obrian,  1  Green,  11. 

2.  If  an  appeal  is  dismissed  for  the  insufficiency  of  the  affidavit,  the 
Supreme  Court  will  not  grant  a  mandamus  to  compel  the  Court  of 
Common  Pleas  to  allow  the  appellee  to  take  from  the  files  of  that 
court  the  appeal  bond  for  prosecution,    lb. 
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APPRENTICESHIP. 

(Indenture  only  executed  by  the  apprentice.)  If  an  indenture  of  ap- 
prenticeship is  executed  by  the  apprentice,  without  proving  the 
execution  by  the  master,  it  is  a  valid  binding  to  service,  as  an  ap- 
prentice.   Kmgwood  v.  Bethlehem,  1  Green,  282. 

ARREST  OP  JUDGMENT. 

(Indictment  for  Manslaughter — conviction  tf  attempt  to  commit.)  A 
witness  having  testified,  on  the  trial  of  an  indictment  for  murder, 
that  on  the  evening  preceding  the  alleged  murder,  the  prisoner  wat 
at  a  certain  house,  and  said,  that  he  was  a  going  thence  to  B.'s ;  and 
other  witnesses  testified,  that  he  came  home,  that  evening,  at  about 
8  o'clock  i  after  the  evidence  was  closed  on  both  sides,  one  of  the 
jurors,  addressing  the  public  prosecutor,  said,  *  We  must  have  B~ 
here,  and  you  must  bring  him  here ;'  and  the  next  morning,  the 
cause  being  still  on  trial,  the  same  juror  made  application  to  the 
court,  publicly,  to  the  same  effect  The  prisoner  being  found  guilty, 
and  a  motion  in  arrest  of  judgment  being  made,  on  the  ground  of 
these  facts,  it  was  held,  that  they  were  insufficient.  The  State  v. 
Watkitu,  9  Day,  47. 

ASSAULT  WITH  INTENT  TO  KILL. 

(Malice.)  An  information  for  an  assault  with  intent  to  kill  without 
malice,  may  be  supported,  by  proof  of  an  assault  with  intent  to  kill 
with  malice.    The  State  v.  Parmdee,  9  Day,  259. 

ASSIGNMENT. 

I.  (Fraudulent.)  A.  being  insolvent  and  compelled  to  suspend  payments, 
conveyed  his  property,  by  a  deed  of  assignment,  to  B.,  in  trust,  to 
be  converted  in  cash,  and  the  proceeds,  after  defraying  the  expenses 
of  executing  the  trust,  to  be  distributed  among  the  several  persons 
named  in  the  schedule,  annexed  to  the  assignment,  as  creditors, 
under  accommodation  responsibilities  for  A.  Both  the  parties  tq  the 
assignment  living  in  the  city  of  New  York,  where  the  assignment 
was  made,  it  was  not  lodged  for  record  in  the  office  of  any  court 
of  probate,  in  Connecticut  Among  the  property,  thus  assigned, 
were  198  shares  of  the  stock  of  the  Richmondville  Manufacturing 
Company,  an  association  incorporated  by  the  legislature  of  Connec- 
ticut, and  situated  in  Fairfield  county,  in  that  state.  Held,  1.  that 
such  shares  are  subject  to  the  laws  of  the  state ;  2.  that  the  assign- 
ment  was  within  the  provisions  of  the  act  of  1828,  relating  to  fraud- 
ulent conveyances;  3.  that  it  was  void,  by  that  act,  because  it  was 
not  for  the  benefit  of  all  the  creditors  of  the  assignor,  and  because 
it  was  not  lodged  for  record  in  the  office  of  the  court  of  probate  for 
the  district,  in  which  the  property  was  situated.  The  RkhmondviOe 
Manufacturing  Company  v.  Prall  and  others,  9  Day,  487. 
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9.  (When  valid.)  An  assignment  of  the  real  and  personal  property  of 
"the  assignor,  in  trust,  to  defray  the  expenses  attendant  upon  the  ex* 
ecution  of  the  trust,  and  thereafter  to  apply  the  proceeds  to  secure 
mud  prefer  a  favored  creditor,  and  then  to  divide  among  his  other 
creditors,  in  full  or  pro  rata,  as  the  case  may  be,  and  to  return  the 
surplus,  if  any,  to  the  assignor,  is  illegal.  To  make  an  assignment 
valid,  under  the  act,  Revenue  Laws  674,  sec.  1,  two  tilings  are  essen- 
tial. 1.  That  it  should  be  for  the  equal  benefit  of  the  creditors ; 
2.  That  it  creates  no  preference.*    Varnum  v.  Camp,  1  tfreen,  326. 

ATTACHMENT. 

1.  (Service.)  Where  an  officer,  serving  a  writ  of  attachment  on  per- 
sonal property,  left  with  the  debtor  a  copy  of  the  original  writ,  with 
an  endorsement  thereon,  certifying  it  to  be  a  true  copy,  and  describ- 
ing the  property  attached;  which  endorsement  was  attested,  by 
the  officer,  under  his  official  signature,  but  was  not  certified  to  be  a 
true  copy  of  his  return  on  the  original  writ;  it  was  held,  that  such 
service  was  valid,  and  sufficient  to  create  a  lien,  in  favor  of  the  at- 
taching creditor,  on  the  property  attached.  Preston  v.  Hicock  and 
others,  9  Day,  522. 

3.  (Demand  on  attaching  officer*)  And  if  goods  be  attached,  and  held 
to  respond  the  judgment,  by  one  officer,  and  the  execution  be  given 
to  another,  a  demand  must  be  made  of  the  attaching  officer,  within 
sixty  days  after  final  judgment,  or  if  such  goods  are  encumbered  by  • 
prior  attachment,  within  sixty  days  after  such  encumbrance  is  re- 
moved.    Gates  v*  BushneM,  9  Day,  530. 

3.  (Same.)  It  is  no  excuse,  for  the  want  of  such  demand  of  the  at- 
taching officer,  that  he,  before  the  expiration  of  the  creditor's  lien, 
had  fraudulently  disposed  of  the  goods  attached,  and  had  thus  put 
it  out  of  his  power  to  comply  with  the  demand.    16. 

4.  (Priority.)  Where  several  writs  of  attachment,  in  favor  of  differ- 
ent creditors,  are  served  successively  upon  the  same  goods,  the 
duration  of  the  several  liens  thereby  created,  is  to  be  calculated 
from  the  times  of  actual  service,  as  shewn  by  the  returns,  and  not 
according  to  the  order  in  which  the  writs  of  attachment  were  de- 
livered to  the  officer  for  service,    lb. 

5.  (Officer's  return.)  Where  an  officer  was  commanded  in  a  writ  to 
attach  the  goods  and  chattels  of  a  defendant  to  the  value  of  twenty 
dollars,  and  afterwards  he  made  his  return  on  the  writ  that  he  had, 
by  the  directions  of  the  plaintiff,  attached  all  the  hay,  grain,  oats  and 
peas  in  the  defendant's  barn,— it  was  held  that  he  was  estopped  from 
saying  there  was  no  such  property  there,  and  that  the  command  in 
the  writ  and  return  thereon  were  prima  facie  evidence  that  the 
property  attached  was  worth  twenty  dollars.  Barnes  v.  Weeks,  4 
Vermont  Rep.,  146. 
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&  (What  is  si&cient  possession  of  property  If  an  officer, 

attaching  goods  in  a  building,  lock  up  the  building  and  take  the  kef 
into  his  possession,  it  is  a  sufficient  taking  possession,  as  respects 
subsequent  tttaohments  ;  and  if  the  officer  fail  to  secure  the  pro- 
perty effectually,  and  the  attorney  or  creditor,  acting  in  his  behalf 
proceed  to  do  so,  before  any  subsequent  attachment  is  made,  his  at- 
tachment is  valid.    Newton  v.  Adams  etaLA  Vermont  Rep.  437. 

7*  (Where  property  attached  is  receipted  for.)  An  officer  by  the  direc- 
tions of  the  creditor's  attorney  attached  certain  personal  property  of 
a  debtor  by  virtue  of  a  writ  of  attachment,  and  delivered  the  same  to 
a  person,  who  executed  his  receipt  therefor  to  the  officer,  promising 
to  redeliver  it  on  demand,  and  then  permitted  it  to  go  back  into  the 
possession  of  the  debtor.  Afterwards  the  attorney  took  out  a  wrft 
of  attachment  in  his  own  favor,  against,  said  debtor,  and  gave  it  to 
the  same  officer,  with  directions  to  attach  the  same  property ;  which 
was  done  accordingly.  Judgment  having  been  rendered  in  this 
last  suit,  the  property  was  sold  on  execution  issuing  thereon. — It 
was  held  in  an  action  brought  by  the  officer  on  the  receipt,  taken 
on  the  first  attachment,  to  recover  the  value  of  the  property,  that  the 
suit  could  not  be  sustained.  Beach  v.  Abbot  etal.  4  Vermont  Rep. 
605. 

ATTORNEY. 

1.  It  is  a  matter  of  sound  discretion  with  the  justice,  whether  to  admit  a 
defendant  to  appear  by  an  attorney  in  fact,  or  not  No  formal 
power  of  attorney  under  hand  and  seal  need  be  produced  or  proved, 
if  the  justice  is  otherwise  satisfied  of  the  authority  of  the  attorney. 
The  justice  having  recognized  the  attorney  in  fact  and  permitted 
him  to  act  for  the  defendant  in  his  absence,  ought  not  suddenly, 
without  assigning  any  cause,  and  without  notice  to  the  defendant,  to 
reject  him  and  refuse  to  hear  his  defence.  Bowlsby  v.  Johnson, 
1  Green,  350. 

3.  (institution  of  suit  without  authority.)  Where  an  attorney,  without 
any  license  or  authority,  instituted  a  suit  against  A.  in  favor  of  R, 
and  judgment  was  rendered  therein  for  the  defendant  to  recover 
his  costs, — it  was  held,  in  an  action  brought  by  A.  against  B.  on  said 
judgment,  that  B.  was  bound  thereby,  and  could  not  plead  the  want 
of  authority  in  the  attorney.  St.  Akans  v.  Busk,  4- Vermont  Rep.  58. 

3.  (Liability  for  officer's  fees.)  An  attorney,  who  places  his  name  as 
such,  on  the  back  of  a  writ  which  he  delivers  to  an  officer  to  serve, 
does  not  thereby  make  himself  liable  for  the  officer's  fees,  Wires 
v.  Briggs,  5  Vermont  Rep.  101. 

4  ( The  same.)  Dictum.  Where  an  officer  has  been  accustomed  to 
make  charges  to  an  attorney  for  services  of  clients'  writs  delivered 
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by  said  attorney,  who  had  previously  settled  such  charges  without 
questioning  their  legality,  the  law  may  imply  a  promise  to  pay  sub- 
sequent charges  of  a  similar  nature.    lb. 

AUTER  POIS  CONVICT  OR  ACQUIT. 

A  defendant  cannot  be  convicted  and  punished  for  two  distinct  felonies, 
growing  out  of  the  same  identical  act,  and  when  one  is  a  necessary 
ingredient  in  the  other,  and  the  state  has  selected  and  prosecuted 
one  to  conviction.  If  in  civil  cases  the  law  abhors  a  multiplicity  of 
suits,  it  is  yet  more  watchful  in  criminal  cases,  that  the  government 
shall  not  oppress  the  citizen  by  unnecessary  prosecutions.  The 
State  v.  Cooper,  1  Green,  361. 

BILL  OP  EXCEPTIONS. 

irrmen  xt  wuj  bt  considered  Ojmcxnurt.)  The  B.C. of  New  Jersey, 
on  a  writ  of  error,  will  not  consider  an  exception,  unless  it  wit 
alleged  in  the  court  below,  and  was  entered  on  the  record  below,  or 
in  the  bill  of  exceptions,  which  is  made  part  of  the  record.  The  bill 
of  exceptions  does  not  draw  the  whole  matter  into  examination,  bat 
only  the  point  on  which  the  exception  is  taken.  Core  i.Fkid, 
1  Green,  216, 

BOOK  ACCOUNT. 

(A  single  charge  of  2068  pounds  of  wool.)  That  a  charge  of  9068 
pounds  of  wool  may  be  recovered  in  an  action  on  book  account,  if 
sold  and  delivered,  and  the  object  of  the  action  is  to  recover  the  just 
value  of  the  wool.    Leach  et  al.  v.  Shepard,  5  Vermont  Rep.  363. 

BOOK  DEBT. 

1.  (hi  what  case  it  lies.)  To  support  a  charge  on  book,  it  must  appear, 
that  the  right  to  charge  existed  at  the  time  of  the  delivery  of  the 
article,  and  arose  in  consequence  of  such  delivery.  TtmU  v.  Beech- 
er,  9  Day,  344. 

2.  (Does  not  lie  for  payments.)  This  action  will  not  lie  to  recover  the 
value  of  money  or  other  articles  paid  or  delivered  in  fulfilment  of  a 
contract    Jb. 

3.  (Same.)  Therefore,  where  A.,  a  minor,  entered  into  a  parol  agree- 
ment with  B.  to  servo  him  as  an  apprentice,  and  to  receive,  annually, 
for  his  services,  a  certain  sum  of  money,  besides  his  board  and  in- 
struction; while  A.  was  living  with  B.  under  this  agreement,  B. 
furnished  A.  with  necessary  clothing  and  some  money;  shortly 
afterwards,  A.  left  the  service  of  B.,  without  bis  consent ;  and  B. 
brought  book  debt  to  recover  the  value  of  the  supplies  furnished ; 
it  was  held,  that  such  action  was  not  sustainable.    lb. 

4.  (Testimony  of  a  party.)  In  book  debt,  the  parties  are  not  unlimited 
witnesses ;  but  their  testimony  is  to  be  restricted  to  the  quantity, 
quality,  and  delivery  of  the  articles  charged.    lb. 
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BOUNDS  OF  LAND. 

1.  (Natural  objects  control  counts  and  distances  in  description.)  In  the 
description  of  land,  fixed  natural  objects  control  courses  and  dis- 
tance*.   Hfcfcy  ? .  BidwtU,  9  Day,  447. 

2.  (Same*)  Therefore,  where  in  a  survey  of  land,  one  of  the  bounda- 
ries was  described  thus :  *  Running  from  thence  [a  certain  rock] 
Westward,  upon  a  South  West  line,  measured  from  said  rock  106 
rods;  at  the  end  of  said  measure,  marked  a  white  oak  tree  on  the 
Westward  side  of  the  next  brook  West  of  Ned's  brook ;'  it  was  held, 
that  the  boundary  in  question  was  to  be  determined  by  the  place 
of  such  white  oak  tree,  without  regard  to  the  course  and  distance 
mentioned  in  the  survey.    lb. 

CHANCERY. 

1.  (JUlegations  in  the  bill.)  Waerc  h  was  averrea,  in  a  oui  in  c*««^> 
ry,  by  one  executor  against  his  co-executors  and  persons  claiming 
under  the  will,  that  the  testator  was  interested  in  sundry  copartner- 
ships in  the  state  of  New- York,  to  the  amount  of  about  100,000 
dollars ;  in  notes  and  bonds,  given  for  Allegany  lands,  against  sev- 
enteen persons  specified,  with  the  sum  due  from  each,  amounting  to 
11,151  dollars ;  in  other  choses  in  action,  given  for  such  lands,  about 
QQfiOO  dollars  more ;  in  other  property  in  the  state  of  New- York, 
to  the  amount  of  about  50,000  dollars;  and  in  the  state  of  Ohio,  to 
the  amount  of  about  7000  dollars ;  which  interests  were  committed 
to  the  management  of  two  of  the  executors,  in  whose  hands  were 
all  the  documents,  inventories  and  accounts  relative  thereto,  and 
who  refused  to  permit  the  plaintiff  to  examine  them ;  it  was  held, 
1.  that  the  allegations  in  the  bill  regarding  these  interests,  except 
the  notes  and  bonds  specified,  were  too  general  to  lay  the  founda- 

.  tion  of  any  relief;  2.  that  the  bill  was  insufficient,  for  not  shewing, 
that  the  plaintiff  had  demanded  an  account  of  his  co-executors,  or 
that  he  had  applied  to  the  court  of  probate  to  call  them  to  account 
Beach  v.  Norton  and  others,  9  Day,  182. 

2.  (Same.)  Where  it  was  averred,  in  such  bill,  that  two  of  the  execu- 
tors had  in  their  possession  and  subject  to  their  exclusive  manage- 
ment and  control  100,000  dollars  of  the  testator's  estate ;  that  they 
had  lost,  by  their  negligence  and  mismanagement,  50,000  dollars, 
due  from  H.  N.,  40,000  dollars  due  from  E.  R,  5,000  dollars  due 
from  A.  R.,  7,000  dollars  due  from  A.  P.  and  many  other  debts ;  and 
that  they  had  each  concealed  100,000  dollars  fraudulently,  and  ap- 

'  propriated  it  to  their  own  use ;  it  was  held,  that  no  foundation  was 
laid,  by  these  general,  sweeping  and  undefined  allegations,  for  the 
interposition  of  a  court  of  chancery.'  lb. 

3.  (Proportion  in  which  co-trustees  chargeable  between  themselves  for 
losses*)    Where  A.  and  B.,  share-holders  in  an  association  for  the  pro- 
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aecution  of  a  sealing  voyage,  were  agents  and  trustees  of  that  asso- 
ciation ;  and  losses  on  moneys,  which  came  into  their  hands,  as  such 
agents  and  trustees,  were  sustained,  through  their  joint  neglect, 
and  on  the  adjustment  of  their  accounts  with  their  associates,  were 
charged  to  them  jointly ;  on  a  bill  in  chancery,  brought  by  A.  against 
B.  for  an  adjustment  of  the  accounts  between  them,  it  was  held, 
.  that  such  losses  ought  to  be  borne  by  them  equally,  and  not  in  pro- 
portion to  the  number  of  shares  by  them  respectively  owned.  Coit 
v.  Tracy,  9T)ay,  15* 

4.  (Mistake  in  law.)  Parol  evidence  is  inadmissible  to  show  a  mistake 
in  law  as  a  ground  for  reforming  a  written  instrument  founded  on 
such  mistake. '    Wheaton  v.  Wheaton,  9  Day,  96. 

5.  (Lex  loci.)  Where  a  testator,  domiciled  in  Connecticut,  left  proper- 
ty there  and  in  the  states  of  Massachusetts,  New- York  and  Ohio ;  and 
his  executors  proved  his  will  before  a  competent  court  in  each  of 
these  states,  and  exhibited  an  imperfect  inventory  of  his  estate  to 
the  courf  of  probate  for  the  district  in  which  he  last  dwelt ;  it  was 
held,  on  a  bill  in  chancery,  brought  by  one  of  the  executors  against 
his  co-executors  and  persons  claiming  under  the  will,  for  a  final 
settlement  of  the  estate,  that  such  bill  was  not  sustainable.  Beach 
v.  Morton  and  others,  9  Day,  182. 

6.  (Same,)  Where  it  appeared,  from  the  allegation  in  such  bill,  that 
much  of  the  testator's  estate  lay  within  the  jurisdiction  of  the  courts 
to  which  appertains  the  settlement  of  estates  in  the  states  of  New- 
York  and  Ohio;  and  that  the  will  had  been  proved  before  those 
courts ;  but  it  did  not  appear,  that  any  inventory  had  been  made 
and  exhibited  to  them,  or  that  there  had  been  any  settlement  of 
claims  or  any  proceedings  before  them ;  it  was  held,  that  the  plain- 
tiff was  entitled  to  no  relief  on  these  allegations ;  for  1.  persons 
abroad  could  not  be  made  parties,  so  as  to  affect  their  rights ;  2.  a 
court  of  chancery  in  Connecticut  cannot  exercise  jurisdiction  or 
control  over  those  courts  or  their  proceedings ;  3.  the  rights  of  the 
parties  to  foreign  assets  and  all  the  proceedings  in  relation  to  them, 
depend  upon  and  are  governed  by  the  lex  rei  sUa.    lb. 

CIRCUIT  COURT. 

(Not  a  foreign  courU)  A  Circuit  court  of  the  United  States  is  not  a 
foreign  court,  nor  a  court  of  inferior  jurisdiction,  and  nil  debet  is  not 
a  good  plea  to  a  judgment  rendered  by  such  court.  St.  Albans  v. 
Bush,  4  Vermont  Rep.  58. 

CQMMENCEMENT  OF  A  SUIT. 

(Is  the  service.)    A  suit,  in  Connecticut,  is  commenced  only  bjrthe  ser- 
vice of  the  writ,  and  not  by  the  delivery  of  it  to  an  officer  for  ser- 
vice.    Gates  v.  Bushnell,  9  Day,  530.    * 
YOL.  XIII. — NO.  XXVI.  14 
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COMMISSIONERS  DEED. 

(Wkmvmd.)  Where  the  order  of  the  Orphans'  Court  directed  the 
deed  to  he  made  to  the  purchaser,  who  was  W.  L.  ft,  and  the  com- 
missioners made  the  deed  to  W.  L.  H.  and  G.  L^  it  was  declared  to 
he  void.    Den  v.  Lambert,  1  Green,  182. 

COMPARISON  OP  HANDS. 

(Admissible.)  The  jury  may  find  that  a  party  signed  an  instrument 
not  witnessed,  by  comparing  the  hand-writing  to  such  instrument 
with  the  hand- writing  to  another  instrument,  which  the  party  admits 
he  signed.    Qiffbrd  v.  Ford,  5  Vermont  Rep.  532. 

CONSIDERATION. 

1.  (Partial  payment.)  Partial  payment  of  a  debt  due  is  no  considera- 
tion for  a  promise  to  wait  for  the  residue  another  year.  Mason  et 
at  v.  Peters,  4  Vermont  Rep.  101. 

2.  (Submission  to  arbitration.)  The  parties  in  a  controversy  having 
agreed  in  writing  to  submit  to  the  determination  of  arbitrators,  two 
other  persons  not  interested,  promised  in  writing,  that,  in  considera- 
tion of  said  submission,  they  wouldpay  whatever  sum  shouldbe  awarded 
against  one  of  said  parties,  it  was  held  that  the  promise  was  without 
consideration,  and  not  binding  on  the  promissors.  Bartow  v.  Smith 
ttaLA  Vermont  Rep.  199. 

CONSTRUCTION. 

(Conveyance  of  free-stone.)  Where  one  conveyed  a  piece  of  land  on 
which  there  was  a  large  quantity  of  free-stone,  disconnected  from 
any  fixed  ledge,  and  partly  imbedded  in  the  earth,  and  by  the  deed 
reserved  all  thefrcestones  on  said  land  to  himself,  his  heirs  and  assigns, 
with  the  privilege  of  carrying  off  said  stones, — it  was  held,  that  the 
reservation  did  not  extend  to  a  ledge  of  free-stone  under  ground* 
and  not  known  to  the  parties  at  the  time  of  the  conveyance ;  and 
that  parol  evidence  was  admissible  to  show  the  situation  and  quantity 
of  stones  upon  the  surface  at  the  time  of  the  conveyance,  and  that 
the  ledge  under  the  surface  was  not  then  known  to  the  parties. 
Putnam  v.  Smith,  4  Vermont  Rep.  622. 

CORPORATION. 

1.  (Liable  to  foreign  attachment.)  A  corporation,  like  a  natural  person, 
is  liable  to  the  process  of  foreign  attachment.  Knox  and  others  v. 
The  Protection  Insurance  Company,  9  Day,  430. 

2.  (Dissolution.)  By  the  charter  of  incorporation  of  a  manufacturing 
company,  it  was  provided,  that  the  affairs  of  the  corporation  should 
he  managed  by  a  board  of  directors,  who  should  be  stockholders, 
should  hold  their  offices  for  one  year,  and  should  be  annually  elect- 
ed; that  if  an  election  of  directors  should  not  take  place,  in  any 
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year,  at  the  annual  meeting  of  the  corporation,  it  should  not,  for 
that  reason,  be  dissolved,  but  such  election  might  be  held  thereafter, 
on  any  convenient  day  within  one  year;  and  that  the  directors 
should  have  power  to  appoint  and  employ,  from  time  to  time,  a  secre- 
tary, treasurer  and  such  other  officers  as  they  might  think  proper, 
for  the  transaction  of  the  business  and  concerns  of  the  corporation. 
On  the  tenth  of  January  J  828,  A.,  B.  and  C.  were  chosen  by  the 
stockholders,  directors  of  the  corporation ;  and  no  directors  were 
ever  chosen  afterwards.  These  directors,  on  the  day  of  their  elec- 
tion, appointed  C.  agent  of  the  company,  without  limitation  in  re- 
gard to  time ;  and  no  agent  was  ever  appointed  afterwards,  or  for  a 
longer  time  than  one  year.  In  January  1830,  D.  became,  and  con- 
tinues to  be,  the  sole  owner  of  all  the  shares  of  the  capital  stock 
of  the  company.  It  was  held,  1.  that  the  corporation  still  existed  - 
and  its  property  remained  liable  to  the  payment  of  corporate  debts, 
notwithstanding  its  neglect,  to  exercise  its  franchises;  3.  that  an 
annual  officer,  there  being  no  restrictive  provision  in  his  appoint- 
ment, holds  his  office  until  he  is  superseded  by  the  appointment  of 
another  in  his  place ;  3.  that  the  transfer  of  the  stock  to  D.  had  no 
effect  upon  C.'s  character  as  agent  Spencer  v.  Champion,  9  Day, 
53a 
3.  (Notegwtn  to  trustees.)  A  note  given  to  A.  and  R,  as  trustees  of  a 
corporation,  must  be  sued  in  their  names  as  trustees,  and  not  in  the 
name  of  the  corporation;  for  they  have  the  legal  interest  in  the 
note.    Binney  etaLv.  Plwnley,  5  Vermont  Rep.  500. 

COSTS. 

(MUeage  for  frond.)  A  party  cannot  tax  costs  against  his  adver- 
sary for  copies  or  exemplifications  produced  in  evidence  on  trial. 
Mileage  for  travel  within  the  state  only,  is  to  be  taxed  by  one  party 
against  the  other.    Den  v.  Johnson,  1  Green,  156. 

COVERTURE. 

(Marriage  of  feme  sole  pending  a  suit.)  If  tfeme  sole  plaintiff  marry 
pending  a  suit,  and  no  proceeding  is  had  under  the  statute  with  re- 
gard to  the  marriage,  and  the  defendant  does  not  plead  the  coverture 
in  abatement,  but  suffers  a  default  in  the  Action,  he  cannot  after- 
wards avoid  the  judgment  by  writ  of  error.  Bates  v.  Stevens,  4 
Vermont  Rep.  545. 

DAMAGES. 

(Fraudulent  sale.)  In  an  action  for  false  affirmations  in  the  sale  of  a 
horse,  no  damages  can  be  recovered  for  the  keep  of  the  horse,  pre- 
vious to  an  offer  by  the  plaintiff  to  return  him  to  the  defendant 
West  v.  Anderson,  9  Day  107. 
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DECLARATION. 

(When  amendable.)  Where  the  demand  of  the  plaintiffs  was  for  mer- 
chandize sold  and  delivered  to  the  defendant,  and  the  declaration 
contained  the  common  counts,  the  plaintiffs  were  allowed  to  amend 
the  declaration,  by  adding  counts  on  a  special  agreement  made  be- 
tween the  parties  at  the  time  of  the  sale.  And  this  after  the  cause 
had  been  removed  into  the  Court  of  Appeals,  the  judgment  reversed, 
a  venire  de  novo  ordered,  and  the  record  remitted  to  the  Supreme 
Court.    Rogers  v.  Phinney,  1  Green,  1. 

DEED. 

(Land  conveys  buildings.)  It  is  an  established  rule  of  law,  against 
which  the  intention  of  the  grantor  can  never  be  available,  that  a 
conveyance  of  land,  by  necessary  legal  consequence,  conveys  the 
buildings  thereon.    Iskam  v.  Morgan  and  others,  9  Day,  374. 

DEMURRER. 

(When  weU  taken.)  A  demurrer*  is  well  taken,  if  the  claim  of  the 
plaintiffs,  as  exhibited  in  the  declaration,  is  more  comprehensive 
than  their  right.  Where  the  demand  exceeds  the  rights  bnt  the  fart 
of  excess  does  not  appear  by  the  declaration,  there  can  be  no  de- 
murrer on  this  account  But  where  it  is  apparent,  that  the  piainW 
claims  or  demands  more  than  his  right,  there  may  be  a  demurrer,  al- 
though some  portion  of  the  claim,  as  made,  is  rightful ;  for  in  such 
case,  the  rule  of  good  sense  as  well  as  of  good  pleading,  is  brought 
into  action,  that  the  defendant  shall  not  be  compelled  to  answer 
or  defend  for  that,  to  which  the  plaintiff  has  no  lawful  right  Con* 
dit  v.  Neighbor,  1  Green,  83. 

DEVISE. 

(a)  (Limitation  of  estate.)  In  1764,  A.  made  his  will,  by  which  he 
devised  lands  to  his  son  B.,  and  added, '  and  after  my  said  son's 
death,  my  will  is,  the  said  lands  shall  be  equally  divided  to  my  two 
grandsons  Cv  and  D.  during  their  natural  lives,  and  after  their  de- 
cease, to  each  of  the  eldest  sons,  lawfully  begotten,  and  so  from 
eldest  son  or  sons  forever :  and  in  case  they  should  have  none,  to 
the  eldest  male  chili  of  any  of  my  three  sons ;  and  so  from  eldest 
to  eldest  to  the  end  of  time.'  The  testator  died  soon  afterwards, 
leaving  three  sons.  His  grandson  D.  is  still  living,  having  several 
daughters,  but  no  son.  C,  his  other  grandson,  died  in  1829,  having 
had  four  sons,  E.,  F.,  G.  and  H.  and  two  daughters.  E.  and  F.  died 
before  their  father,  one  in  1822,  the  other  in  1825;  and  the  other 
children  of  C«  still  survive ;  G.  being  the  eldest  son  of  C,  living  at 
the  time  of  his  father's  death.  E,  had  one  child  only,  a  daughter, 
named  M.,  who  is  still  living*  F.  the  second  son  of  C,  left  children, 
male  and  female,  who  still  survive.    The  lands  described  in  the 
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will  were  duly  distributed  under  the  will,  to  the  testator's  grandsons 
C.  and  D.  The  share  set  to  C.  was  successively  held  and  occupied 
by  B.  and  C.  until  their  respective  deaths,  after  which  M.  took  pos- 
session* In  ejectment  brought  by  G.  against  M.  for  such  share,  it 
was  held, 

1.  That  B.,  the  son,  and  C.  and  D.,  the  grandsons,  of  the  testator,  took 
estates  for  life  in  the  premises,  the  former  by  clear  implication,  and 
the  latter,  by  the  express  words  of  the  devise ; 

2.  That  the  share  of  C.  was  limited,  on  his  decease,  to  G.,  the  eldest 
son  living  at  his  father's  decease ;  this  being  in  conformity  with  the 
particular  intent  of  the  testator,  and  contravening  no  rule  of  law,  as 
G.  is  the  immediate  issue  of  a  person  in  being  at  the  time  the  will 
was  made,  and  is,  therefore,  capable  of  taking  as  a  purchaser ; 

3.  That  in  order  to  effectuate  the  general  intent  of  the  testator,  which 
was  to  create  an  .interminable  succession  of  estates,  the  estate  vested 
in  G.  must  be  a  fee-tail.    JWyn  v.  Mather,  9  Day,  114. 

DRUNKENNESS. 

(How  it  affects  contracts.)  Drunkenness  may  be  insanity,  but  it  is  vol- 
untary. It  is  no  excuse  from  the  consequences  of  crime,  and  sound 
policy  requires  it  should  not  be  against  those  acts  affecting  property, 
unless  brought  about  by  the  other  party,  or  unless  it  was  so  total,  as 
to  be  palpable  evidence  of  fraud  in  the  person  entering  into  a  con- 
tract with  one  so  intoxicated.    Burroughs  v.  Hickman,  1  Green,  238. 

EQUITY. 

(Suspension  Law.)  A  petitioner  has  no  claim  in  law,  or  equity,  or  by 
any  analogy  to  the  principles  of  law  or  equity,  against  the  state,  for 
moneys  he  has  been  compelled  to  pay  in  consequence  of  being  bail 
for  one,  who  obtained  an  act  of  suspension,  and  departed  from  the 
liberties  of  the  prison,  and  the  act  of  suspension  has  been  adjudged 
-to  be  unconstitutional.    Davison  v.  State,  4  Vermont  Rep.  235. 

EVIDENCE. 

1.  (Leading  questions.)  The  general  rule,  that  leading  questions  art 
not  allowed  on  the  examination  in  chief,  is  subject  to  the  discretion 
of  the  court;  and  the  admission  of  evidence  in  answer  to  such 
questions,  is  not  a  ground  for  a  new  trial.  Stratford  v.  Sanford  and 
others ,  9  Day,  275. 

2.  (Parol.)  Paml  evidence  is  inadmissible  to  shew  a  mistake  in  law 
as  a  ground  for  reforming  a  written  instrument  founded  on  such 
mistake,     ffheaton  v.  Whcaton,  9  Day,  96. 

3.  (Same.)  Where  parol  testimony  was  offered  to  prove,  that  a  cer- 
tain ticket  had  drawn  a  blank ;  and  the  witness  testified,  that  he  was 
a  manager  of  the  lottery,  that  he  attended  the  drawing  of  it,  and 
that  a  ticket  with  the  combination  numbers  in  question,  drew  a 
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blank;  this  testimony  being  objected  to,  1.  because  the  appoint- 
ment of  the  witness,  as  a  manager,  could  be  proved  only  by  the 
record,  2.  because  the  drawing  of  the  lottery  could  be  proved  only 
by  the  managers'  books,  and  3.  because  the  result  could  not  be 
ascertained,  without  producing  the  scheme ;  it  was  held,  that  neither 
«f  these  objections  was  sustainable,  and  the  testimony  was  admis- 
sible.   Barnum  v.  Barnum,  9  Day,  242. 

4.  (Hand-writing.)  Where  the  plaintiff  in  an  action  for  a  libel,  to 
prove  that  the  paper  alleged  to  be  libellous,  was  in  the  hand- writing 
of  the  defendant,  introduced  witnesses,  who  had  seen  him  write, 
who  testified,  that  they  believed  the  paper  to  be  in  the  hand- writing 
of  the  defendant,  but  who,  on  their  cross-examination,  said,  that 
they  did  not  know  that  they  were  sufficiently  acquainted  with  his 
hand  to  determine,  except  by  comparing  it  with  other  writings  of 
his  proved  to  be  genuine ;  it  was  held,  that  such  testimony  was 
admissible.    Lyon  v.  Lyman,  9  Day,  55. 

5.  (Same.)  Where  the  plaintiff  in  such  action  offered  the  testimony 
of  cashiers  of  banks,  who  had  never  seen  the  defendant  write,  and 
who  had  no  knowledge  of  his  hand-writing,  but  who  had  compared 
the  paper  in  question  with  other  writings  proved  to  be  his,  and  who 
testified,  that  they  were  written  by  the  same  hand,  and  that  such 
paper  was  in  a  disguised  hand ;  it  was  held,  that  such  cashiers,  as 
persons  of  skill  in  their  art,  were  competent  witnesses  to  establish 
these  points.   lb. 

6.  (Same.)  Where  the  plaintiff  in  such  action,  to  prove  the  genuine- 
ness of  the  alleged  libel,  offered  other  writings  proved  to  be  in  the 
hand-writing  of  the  defendant,  to  g*o  to  the  jury,  to  be  compared  by 
them  with  the  paper  in  dispute ;  it  was  held,  that  such  writings 
were  admissible  for  that  purpose.    lb. 

7.  (Crinu  Con.)  In  an  action  for  criminal  conversation  with  the  plain- 
tiff's wife,  the  plaintiff's  general  character  is  not  in  issue.  Norton 
v.  Warner,  9  Day,  172. 

8.  (Same.)  The  rank  and  condition  in  life  of  the  plaintiff  cannot  be 
given  in  evidence  in  such  action,  to  increase  or  diminish  the  dam- 
ages, lb. 

9.  (Same.)  Therefore,  where  the  defendant  in  such  action,  offered 
testimony  to  prove,  in  mitigation  of  damages,  that  the  plaintiff  had 
been  in  habits  of  intoxication  and  sustained  the  character  of  a  com- 
mon drunkard  ;  it  was  held,  that  such  testimony  was  inadmissible.  lb. 

10.  (Same.)  So  where  the  defendant  in  such  action  offered  testimony 
to  prove  that  the  plaintiff  and  his  wife  kept  a  beer  or  grog  shop, 
which,  at  all  times,  by  day  and  night,  was  the  resort  of  the  idle, 
dissolute  and  intemperate ;  it  was  held,  that  such  testimony,  so  far 
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as  it  was  offered  to  affect  the  character  of  the  plaintiff,  or  to  shew 
his  rank  and  condition  in  life,  was  inadmissible.  L . 

11.  (Same.)  But,  in  such  action,  the  plaintiff's  character  as  a  husband, 
is  in  issue.    lb. 

12.  (Same.)  Therefore,  evidence  of  unkind  treatment  by  him  of  his 
wife,  produced  by  drunkenness  or  otherwise,  is  admissible.    75. 

13.  (Testamentary  capacity.)  The  question  of  testamentary  capacity 
relates  exclusively  to  the  time  when  the  will  was  made  ;  and  though 
evidence  of  the  testator's  conduct  before  and  after  that  time  is  ad- 
mitted, it  is  received  only  to  show  his  state  of  mind  at  that  time. 
Kinne  v.  Kinne  and  others,  9  Day,  102. 

14.  (Same.)  Therefore,  where  evidence  was  given  of  the  conduct  of 
an  aged  testator,  after  the  making  of  his  will  and  while  he  was 
gradually  sinking;  it  was  held,  that  such  evidence  was  entitled  to 
but  little  weight,    lb. 

.  15.  (Same.)  The  opinions  of  witnesses  as  to  the  capacity  of  a  testator 
to  do  business  or  make  a  will,  are  entitled  to  little  or  no  regard, 
unless  supported  by  good  reasons,  founded  on  facts  which  warrant 
them.    lb. 

16.  (Same.)  In  deciding  upon  the  question  of  testamentary  capacity, 
care  is  to  be  taken  that  singularity  be  not  confounded  with  insanity, 
and  that  a  weakened  intellect  be  not  mistaken  for  one  that  is 
lost    lb, 

17.  (Admissions.)  Where  the  town  of  D.,  in  an  action  against  two  of  its 
inhabitants,  for  transporting  certain  paupers  therefrom  to  the  town 
of  S.,  assumed  the  defence  of  such  action ;  it  was  held,  that  this 
did  not  render  a  vote  of  the  town  of  D.  admitting  the  act  complained 
of,  and  undertaking  to  indemnify  the'  defendants,  admissible  in  evi- 
dence against  the  defendants.  Stratford  v.  Sanford  and  others, 
9  Day,  275. 

18.  ( Conversations.)  When  a  witness  attempts  to  relate  a  conversation, 
he  ought  to  relate  the  whole  ; — not  only  what  the  party  may  have 
said  in  chief,  but  also  what  he  may  have  said  in  answer  to  questions 
put  to  him ;— for  such  answers  may  explain  or  destroy  the  substance 
of  the  conversation.    Barnum  v.  Barnum,  9  Day,  242. 

19.  (Same.)  Though  a  party,  whose  declarations  have  been  adduced  in 
evidence  against  him,  is  entitled  to  hav.e  the  whole  conversation 
related,  yet  that  part  of  it  which  is  in  his  favor,  is  to  be  received 
only  as  explanatory  of  the  other  part,  and  not  as  substantive  evidence 
for  him.    Ives  v.  Bartholomew,  9  Day,  309. 

20.(7\'tfe.)  The  doings  of  freeholders  under  the  statute  of  1819,  regard- 
ing  the  bounds  of  lands,  setting  up  and  fixing  the  bounds  in  eontro- 
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varsy,  art  praam  Jam*  evidence  of  title.    Higley  v.  BiaWcg  an** 
otters,  9  Day,  447. 

21.  (Ctircttessfsiitisi.)  Where  the  public  prosecutor,  on  the  trial  of  to 
indictment  for  the  murder  of  the  prisoner's  wife,  in  the  absence  of 
direct  evidence  of  the  alleged  murder,  offered,  with  other  presnmp- 
thre  evidence,  testimony  to  prove,  that  for  some  months  before  and 
down  to  the  time  of  the  alleged  murder,  an  adulterous  intercourse 
subsisted  between  the  prisoner  and  a  Mrs.  B, ;  it  was  held,  that 
such  testimony  was  admissible,  not  to  prove  the  corpus  delicti,  but 
to  repel  the  presumption  of  innocence  arising  from  the  conjugal 
relation.    The  State  v.  PTcUkins,  9  Day,  47. 

22.  (jSbste.)  Where  the  public  prosecutor,  on  an  information  for  passing 
a  counterfeit  coin,  purporting  to  be  a  half  dollar,  knowing  it  to  be 
counterfeit,  offered  evidence  of  the  prisoner's  having  in  his  posses- 
sion, at  the  same  time,  an  engraved  paper  having  the  appearance 
of  a  bank  note,  but  not  purporting  to  be  signed  or  countersigned, 
for  the  purpose  of  shewing  the  guilty  knowledge  of  the  prisoner 
charged  in  the  information ;  it  was  held,  that  such  evidence  was  in- 
admissible.   Sialktr  v.  The  State,  9  Day,  341. 

23.  ( Foreign  judgment.)  A  judgment  of  a  court  of  record  in  another  state 
of  our  Federal  Union,  is  not  to  be  regarded  in  New  Jersey  as,  what 
is  technically  called  in  common  law  language,  a  foreign  judgment, , 
the  mere  prima  facie  evidence  of  a  debt.  It  has  such  '  faith  and 
credit'  in  N.  J.  as  in  the  state  where  it  may  have  been  rendered,  and 
is,  as  there,  deemed  conclusive  evidence  of  debt.  Gullick  v.  Le- 
der,  1  Green,  68. 

34.  (Judgment.)  Where  one  sol  d  a  note  warranting  that  the  maker  had 
nothing  which  could  be  pleaded  in  offset  thereto,  and  the  purchaser 
sued  the  note,  and  was  prevented  from  recovering  by  an  offset 
pleaded  and  allowed ; — it  was  held,  in  an  action  brought  by  the  ven- 
dee of  the  note  against  the  vendor,  to  recover  for  a  fraudulent  re- 
presentation with  regard  to  the  offset,  that  the  prior  judgment  on 
the  note  was  conclusive  evidence  of  the  existence  of  the  claims 
allowed  in  offset ;  the  vendor  having  been  present  at  the  trial  on 
the  note,  and  assisted  the  plaintiff  in  sustaining  the  action.  Walker 
v.  Ferrin,  4  Vermont  Rep.  523. 

25.  (Parol,  to  saw  collateral  promise.)  If  A.  execute  to  B.  his  promissory 
note,  and  C.  endorse  his  name  in  blank  on  the  same,  parol  evidence 
is  admissible  to  show  the  understanding  that  C.  was  to  be  holden 
only  collaterally.    Barrows  v.  Lane  et  at.  5  Vermont  Rep.  161. 

26.  In  an -action  between  A.  and  BM  A.  may  give  in  evidence  on  the 
second  trial  of  the  action,  what  C.  testified  on  the  first  trial,— C.  being 
now  dead.    Glass  v.  Beach,  5  Vermont  Rep.  172. 
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EXECUTION. 

1.  (Return.)  The  return  of  an  execution  duly  served  oil  chattels,  to  the 
clerk  of  the  court  from  which  it  issued,  is  not  necessary  to  enable 
the  officer  to  avail  himself  of  it  in  justification  of  the  taking :  there 
being  a  distinction,  as  to  the  necessity  of  a  return,  between  mesne 
nndfnal  process.     Toby  v.  Reedy  9  Day,  916. 

2.  (Same.)  Though  in  order  to  effect  a  transfer  of  title  in  real  estate 
by  execution,  the  requirements  of  the  statute  must  be  strictly  com- 
plied with,  and  such  compliance  must  appear  upon  the  face  of  the 
return,  either  by  express  averment  or  necessary  inference;  yet 
certainly  to  a  common  intent,  in  the  return,  is  sufficient ;  and  courts 
will  look  at  it  with  the  eyes  of  common  sense,  and  apply  to  it  the 
same  rules  of  construction,  which  are  applicable  to  other  written 
instruments.    Peck  y.  Wallace,  9  Day,  453. 

3.  (Same.)  Where,  it  appeared  from  the  return  of  an  officer,  who  had 
levied  an  execution  on  land,  that  he  applied  to  a  justice  of  the  peace 
to  appoint  two  disinterested  freeholders  as  appraisers ;  and  both  the 
return  of  the  officer  and  the  certificate  of  the  justice  appended  t* 
such  return,  stated  only,  that  he  appointed  A.  and  B.,  freeholders, 
for  that  purpose ;  it  was  held,  that  it  did  not  appear  from  the  return, 
either  by  express  words  or  by  reasonable  construction,  that  the  ap- 
praisers were  indifferent  or  disinterested  freeholders;  and  conse- 
quently, that  the  levy  was  ineffectual  to  transfer  a  title.  FOek  v. 
fitoiitt,9Day,  49. 

4.  (Excess  of  levy.)  Where  the  appraised  value  of  land  set  off  on  exe- 
cution, was  134  dollars,  44  cents,  and  the  amount  of  the  execution 
and  officer's  fees,  was  134  dollars,  30  cents ;  it  was  held,  that  the 
case  was  within  the  maxim  de  minimis  non  curat  (ex,  and  the  levy 
was  not  therefore  rendered  void.    Spencer  v.  Champion,  9  Day,  536. 

5.  (Amendment  of  return.) '  In  the  transfer  of  title  to  land,  by  the  levy 
of  execution,  the  return  of  the  execution  into  the  office  of  the  clerk 
of  the  court  from  which  it  issued,  is  the  consummating  act;  and 
until  this  is  done,  the  previous  proceedings  are  subject  to  the  con- 
trol and  revision  of  the  officer.  Kellogg  and  another  v.  Wadhams, 
9  Day,  901. 

6.  (Same.)  Therefore,  where  all  the  requisite  proceedings,  in  the  levy 
of  an  execution  on  land,  were  had,  until  it  had  been  returned  to  and 
recorded  in  the  town-clerk's  office,  when  it  was  discovered,  that  the 
sum  at  which  the  land  was  appraised,  was  omitted,  by  mistake,  in 
the  certificate  of  the  appraisers,  a  blank  being  left  for  it ;  and  the 
officer  thereupon  took  the  execution  from  the  town-clerk's  office, 
carried  it  to  each  of  the  appraisers,  by  whose  consent  the  blank  was 
filled  with  the  sum  at  which  the  land  was  appraised,  and  then  the 
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certificate  wit  re-signed  by  the  appraisers  separately,  and  the  return 
wm  re-signed  by  the  officer ;  after  which  the  execution  and  return 
were  deposited  in  the  town-clerk's  office,  and  the  record  there  was 
made  conformable  to  the  return  so  amended ;  and  finally,  the  officer 
made  his  return  into  the  office  of  the  clerk  of  the  court ;  all  these 
proceedings  having  taken  place  within  the  life  of  the  execution;  it 
was  held,  1.  that  under  these  circumstances,  it  was  competent  to 
the  officer  to  correct  the  mistake ;  2.  that  the  correction  was  pro- 
perly made ;  and  consequently,  that  the  levy  was  valid,     is. 

7.  (Attorney— -appointment  of  appraisers.)  The  attorney,  whose  name  is 
certified  on  an  execution,  as  attorney  of  the  party,  is  such  for  the 
purpose  of  prosecuting  or  defending  the  suit  and  receiving  pay,  but 
not  for  the  purpose  of  appointing  appraisers,  unless  he  has  a  special 
appointment  for  that  purpose.  Dodge  v.  Prince  et  at.  4  Vermont 
Rep.  191. 

EXEMPTION  PROM  ATTACHMENT. 

1.  (An  only  cow  owned  in  Canada.)  A  person's  only  cow  is  not  subject 
to  attachment  or  execution,  though  he  reside  in  Canada,  and  the  cow 
be  casually  found  in  Vermont.  HaskUl  v.  Jbidros,  4  Vermont  Rep. 
609. 

%  (Potash  kettles,  set  in  arches.)  That  potash  kettles,  set  in  arches  in 
the  usual  way  for  use,  are  liable  to  be  levied  upon  and  sold  as  per- 
sonal property.  But,  if  it  were  not  so,  the  defendant's  taking  them, 
and  causing  them  to  be  sold  on  his  own  execution,  precludes  his 
pretending  to  excuse  himself  by  saying  they  were  real  estate. 
fFetherby  vs.  Ibster,  5  Vermont  Rep.  196. 

a  {Fresh  beef  in  December.)  Fresh  beef  killed  m  the  month  of  Decem- 
ber, is  liable  to  be  seized  and  sold  on  execution.  Dictum. — Pro- 
perty perishable  in  its  nature,  or  liable  to  suffer  serious  diminution 
by  keeping  or  removal,  may  not  be  liable  to  be  taken  on  legal  pro- 
cess.   Leavitt  v.  Holbrook,  5  Vermont  Rep.  405. 

FOREIGN  ATTACHMENT. 

1.  ( Underwriters  liable.)  An  unadjusted  claim  for  a  loss  on  a  policy  of 
insurance,  is  subject  to  the  process  of  foreign  attachment  Knox 
and  others  v.  The  Protection  Insurance  Company,  9  Day,  490. 

2.  (Trustee  charged  on  fraudulent  sale — Effect.)  A  corporation,  like  a 
natural  person,  is  liable  to  this  process,    is, 

FRAUD. 

[Lien  on  goods.)  Where  goods  in  the  hands  of  A.,  and  on  which  he 
claimed  a  lien  for  acceptances,  were  taken,  by  the  creditors  of  R* 

*  as  his  property ;  and  the  circumstances,  as  claimed  by  such  credi- 
tors, were, — that  B,  residing  in  New- York,  owned  the  goods  and 
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pat  them  into  a  store  in  Hartford,  rented  by  B.,  to  be  told  by  A. ; 
that  a  sign  bearing  the  name  of  B.  was  over  the  door;  and  that  B. 
was  thus  held  out  to  the  world  as  the  owner  of  the  goods ;  it  was 
held,  in  an  action  brought  by  A.  for  the  taking,  that  these  circum- 
stances, if  proved,  were  not  conclusive  evidence  of  fraud,  and  the 
jury  were  entitled  to  pass,  not  only  upon  the  existence  of  the  cir- 
cumstances, but  also  upon  the  question  of  fraud.  Seymour  v.  Rsmd- 
ley,  9  Day,  418. 
FRAUDULENT  CONVEYANCE. 

1.  (Possession  of  chattels.)  It  is  the  settled  law  of  Connecticut  that  if 
the  vendor  of  personal  property  be  permitted,  after  the  sale,  to 
retain  the  actual  and  visible  possession,  it  is,  unexplained,  conclu- 
sive evidence  of  fraud.    Talcott  v.  Wilcox  and  another,  9  Day,  134. 

2.  (Same.)  But  where  the  personal  property  of  A.,  consisting  of  cattle 
and  farming  utensils,  having  been  attached,  in  June,  by  his  creditors, 
B.,  the  mother  of  A.,  purchased  it,  in  August,  at  its  full  value,  under 
an  agreement  that  the  purchase  money  should  be  applied  in  pay- 
ment of  the  debts  due  from  A.  to  such  creditors,  and  it  was  so  ap- 
plied ;  it  was  then  delivered  to  B.,  and  placed  upon  her  own  farm, 
where  it  remained  until  November;  A.  having  been  the  tenant  of 
B.  on  the  same  farm,  for  several  years  previously,  the  tenancy  was 

,  continued  after  the  sale,  and  A."  used  the  property  in  the  same 
manner  that  he  had  done  before ;  it  was  held,  in  an  action  of  tres- 
pass brought  by  B.  against  a  creditor  of  A.,  who  afterwards  attached 
the  property,  that  these  facts  furnished  no  evidence  of  a  trust  be- 
tween the  vendor  and  vendee ;  that  the  transaction  was  not  calcu- 
lated to  deceive  third  persons,  or  to  give  A.  a  delusive  credit ;  and 
consequently,  that  the  sale  was  valid.    J6. 

3.  (Acts  of  ownership*)  Where  the  validity  of  the  sale  is  controverted 
on  the  ground  of  acts  of  ownership  exercised  by  the  vendor  after 
the  sale,  the  question  does  not  depend  simply  upon  the  acts  of  the 
vendor,  but  upon  what  he  did  by  permission  of  the  vendee.    lb, 

4.  (Possession.)  If  the  vendee  of  personal  property,  under  a  sale  ab- 
solute or  conditional,  suffer  the  vendor  to  remain  in  possession,  this 
is  evidence  of  fraud  as  against  the  creditors  of  the  vendor  and  bona 
fide  purchasers ;  and  unless  there  be  a  sufficient  excuse  shown  to 

and  approved  by  the  court,  such  evidence  is  conclusive.    Swift  and 
another  v.  Thompson,  9  Day,  63. 

5.  (Same.)    Therefore,  where  A.,  being  insolvent,  on  the  7th  of  Au- 
gust, mortgaged  a  cotton  manufactory  and  all  the  machinery,  of 
every  description,  thereunto  belonging,  to  B.,  to  secure  him  for  ' 
indorsing  A.'s  notes  at  the  bank,  which  B.  was  eventually  obliged  to 
pay ;  on  the  14th,  the  deed  was  recorded  in  the  town-clerk's  office  ; 
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A.  continued  in  pomatum  of  die  property  mortgaged,  used  it  as  he 
had  done  before,  from  the  execution  of  the  deed  until,  the  15th, 
when  he  assigned  the  same  property  to  C.  and  D.,  as  trustees  for 
the  creditors  of  A.,  with  full  power  to  sell  the  properly  and  apply 
the  arails  in  discharge  of  his  debts,  subject  to  such  claims  as  the 
mortgagee  eoeid  legally  have  thereto,  and  C.  and  D.  went  imme- 
diately into  possession  of  the  property ;  it  was  held,  1.  that  C.  and 
D.  were  in  the  condition  of  creditors  and  bona  fide  purchasers ; 
2.  that  the  deed  to  R,  not  being  accompanied  or  followed  by  pos- 
session, was  fraudulent  and  void  as  against  C.  and  D.  lb. 
6.  (&i*te.)  Where  a  bill  of  sale  is  made  of  personal  property,  which 
is  not  put  into  the  possession  of  the  vendee,  but  remains,  with  his 
permission,  in  the  possession  of  the  vendor,  the  bill  of  sale  is  prima 
facie  fraudulent  and  void,  and  conclusively  so,  unless  the  presump- 
tion of  fraud  be  repelled,  by  reasons  satisfactory  to  the  jury;  whose 
duty  it  is,  under  the  direction  of  the  court,  to  pass  upon  this  part,  as 
well  as  upon  the  other  parts  of  the  case.    Toby  v.  Reed,  9  Day,  216. 

IMPRISONMENT. 

(Contract,)  Where  a  person  is  illegally  imprisoned,  and  employs  the 
person  who  imprisons  him  to  perform  a  service  for  the  purpose  of 
relieving  himself  from  that  imprisonment,  the  person  who  performs 
the  service  cannot  maintain  an  action  to  recover  a  compensation 
therefor.    Mattocks  v.  Owen,  5  Vermont  Rep.  42. 

INFANT. 

1.  (New  promise.)  Where  a  promissory  note  was  given,  by  an  infant, 
and  after  he  became  of  full  age  he  submitted  to  arbitrament  the 
question  whether  he  was  liable  on  the  note;  it  was  held,  that  this 
fact  did  not  prove,  nor  tend  to  prove,  a  ratification  of  the  original 
contract    Benham  v.  Bishop,  9  Day,  330. 

2.  (Same.)  The  bare  retention  of  the  consideration  for  which  the  note 
of  an  infant  was  given,  after  his  coming  of  full  age,  is  not  a  ratifi- 
cation ;  nor  is  a  mere  acknowledgment  that  he  made  the  note,  or 
that  it  is  due,  sufficient  for  this  purpose ;  but  there  must  be  a  pro- 
mise to  pay.    lb. 

3.  (Contract.)  A.,  an  infant,  contracted  to  labor  for  W.  one  month  for 
fifteen  dollars,  five  of  which  was  to  be  paid  in  cash,  and  the  remainder 
in  cloth.  A.  having  performed  the  stipulated  service,  W.  paid  him 
the  five  dollars  in  money,  and  gave  him  an  order  on  a  third  person 
for  the  cloth.— It  was  held,  that  A.  was  not  bound  by  the  receipt  of 
the  order,  but  might  avoid  the  contract,  and  recover  on  a  quantum 
meruit  for  work  and  labor  such  sum  as  his  services  were  worth,  de- 
ducting the  five  dollars.    Abell  v.  Warner,  4  Vermont  Rep.  149. 
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4.  (Confirmation  of  kit  contracts.)  All  contracts  of  an  infant,  whether 
executed  or  not,  if  not  for  necessaries,  may  be  avoided  by  him,  un- 
less he  has  confirmed  them  after  arriving  at  full  age.    lb. 

INSOLVENT  LAW. 

1.  (Discharge  under.)  A  certificate  of  discharge  under  an  act  of  a  state 
legislature,  which  discharges  a  debtor,  on  his  surrendering  his  pro* 
perty  for  the  benefit  of  his  creditors,  from  till  his  debts  previously 
contracted,  is  a  good  defence  to  an  action  brought  for  the  recovery 
of  such  a  debt,  where  it  was  contracted*  subsequently  to  the  enact- 
ment of  such  law,  in  the  state  by  which  it  was  enacted  and  between 
citizens  of  that  state.    Norton  v.  Cook,  9  Day,  314. 

2.  (Same.)  But  a  certificate  of  discharge,  under  such  a  law,  cannot 
be  .pleaded  in  bar  of  an  action  brought  by  a  citizen  of  another  state, 
in  that  state,  on  a  contract  made  in  the  state  in  which  the  discharge 
was  obtained.    Jft. 

3.  (Same.)  Where  the  judge,  before  whom  a  petition  for  a  discharge 
under  the  insolvent  law  of  New- York  was  pending,  appointed  m 
day  for  all  the  creditors  of  the  insolvent  to  appear  before  him  and 
shew  cause  against  granting  such  discharge ";  and  on  that  day,  the 
petitioner  appeared,  and  a  creditor,  who  was  a  citizen  of  Connecti- 
cut, also  appeared,  before  the  judge,  and  were  fully  heard  on  the 
petition ;  it  was  held,  that  such  creditor  had  not  thereby  abandoned 
his  extra-territorial  immunity  for  the  operation  of  the  insolvent  law 
t>f  New- York.    lb. 

INTEREST. 

U  (Merchants9  accounts.)  Where,  in  the  adjustment  of  an  account  be* 
tween  a  mercantile  association  and  its  agent,  the  latter  charged 
interest  on  his  commissions  and  disbursements,  during  a  period 
when  he  had  in  his  hands  moneys  of  the  association  mere  than  suffi- 
•cient  to  cover  all  his  demands,  upon  which  he  was  not  charged  with 
interest;  it  was  held,  that  such  claim  of  the  agent  ought  not  to  be 
allowed.    Coit  v.  Tracy,  9  Day,  15. 

2.  (Book  account )  That,  when  there  is  no  contract  for  the  payment  of 
interest  on  a  book  account,  none  is  to  be  cast,  except  upon  the 
balance,  and  that  only  from  the  time  when  said  balance  ought  te 
have  been  paid.    CatUn  v.  Jtiken,  5  Vermont  Rep.  177. 

JOINDER  OP  PARTIES. 

(Non-joinder  of  plaintiff  s.)  The  non-joinder  of  one  who  ought  to  have 
been  made  a  plaintiff  may  be  taken  advantage  of  on  trial,  notwith- 
standing it  may  be  pleaded  in  abatement    HUtaktr  v.  Loop,  5 

;  Vermont  Rep,  116. 
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JURISDICTION. 

L  (By  reason  of  amount.) .  If  a  demand  arising  upon  contract,  exceeds 
one  hundred  dollars,  and  yet  by  fair  and  real  credits  or  offsets,  the 
sum  actually  due  is  less  in  amount,  a  person  may  sue  in  the  court  for 
the  trial  of  small  causes,  and  state  and  acknowledge  such  credits 
and  onsets,  so  as  to  show  that  his  real  demand  is  cognizable  there. 
Farley  v.  Mch&re,  1  Green,  190. 

%  ( Void  judgment.)  A  judgment  rendered  on  voluntary  confession  of 
the  debtor,  by  a  justice  of  the  peace,  who  is  related  to  the  creditor 

.  within  the  fourth  degree  of  affinity,  is  void  for  want  of  jurisdiction. 
Hill  v.  Wait,  5  Vermont  Rep.  134. 

&  {Service  of execution  issued  on  a  void  judgment.)  Although  an  officer 
having  an  execution  legal  upon  its  face,  issued  on  such  judgment 

f  would  be  justified  in  levying  and  collecting  the  same,  yet  he  is  not 
liable  for  neglecting  so  to  do.    lb. 

LANDLORD  AND  TENANT. 

1.  (Holding  over.)  If  a  tenant  under  a  lease  for  a  year,  holds  over, 
after  the  expiration  of  the  term,  he  holds  for  the  time  and  on  the 
terms  of  the  original  lease,  and  is  responsible  for  the  rent  accord- 
ingly, unless  the  landlord  relinquishes  his  claim  on  such  tenant,  or 
accepts  some  other  person  as  his  tenant  Bacon  v.  Brown,  9 
Day,  334. 

2.  (iSbste.)  If  the  tenant  permits  a  third  person  to  occupy  the  prem- 
ises, in  the  absence  of  any  recognition  by  the  landlord,  it  is  equiva- 
lent to  his  personal  occupancy,  and  is  followed  by  the  same  conse- 
quences,   lb. 

LARCENY. 

{By  finder.)  If  a  person  finds  personal  property  on  the  highway, 
knowing,  or  having  the  means  of  knowing  the  owner,  and  instead 
of  restoring  it,  converts  it  to  his  own  use,  such  conversion  will  con- 
stitute larceny.    Slate  v.  Weston  and  another,  9  Day,  527. 

LEASE. 

(Liability  to  be  sued  as  in  possession.)    That,  if  a  defendant,  who  is 

lessee  of  the  mortgagor,  moves  to  other  premises  before  the  lease 
|f  expires,  that  does  not  prevent  his  liability  to  be  sued  as  in  possession, 
».;  unless  he  surrenders  his  lease,  or  at  least  gives  notice  to  his  lessor, 
P  that  he,  for  good  reasons,  is  about  to  leave  possession,  and  abandon 

his  lease.    Collins  et  al,  v.  Gibson  et  al  5  Vermont  Rep.  243. 

LEX   LOCI. 

(  When  instrument,  legal  where  made,  is  inconsistent  with  our  laws.)  An 
instrument  legal  where  made,  and  at  the  domicil  of  the  maker,  and 
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efficient  to  transfer  his  property  there,  cannot  dispose  of  his  move- 
ables, situate  here  in  a  manner  prohibited  by  our  law,  inconsistent 
with  its  policy,  and  declared  by  it  fraudulent  and  ?oi<L 

The  general  principle  of  law,  that  personal  property  has  no  locality, 
but  is  transferrable  according  to  the  laws  of  the  country  where  the 
owner  is  domiciled,  is  not  without  its  exceptions  or  limitations. 
Hence,  though  the  contract  may  be  valid  in  New  York,  yet  it  is  not 
valid  in  New  Jersey,  if  it  is  condemned  by  a  positive  statute,  and 
inconsistent  with  its  obvious  policy.  So  in  cases  of  intestacy,  in 
which,  though  the  property  is  distributed  according  to  the  law  of 
the  doraicil  of  the  intestate,  yet  so  for  as  concerns  creditors,  it.  de- 
pends on  the  law  of  the  country  where  it  is  situated.  Forms*  v. 
Camp,  J  Green,  396. 

LIEN. 

( Case  of.)  If  A.  lease  land  to  B.  for  the  rent  of  $50  per  annum,  and  B. 
agrees  that  A.  shall  have  a  hold,  or  lien  on  the  crops  raised  on  the 
premises  until  the  rent  is  paid,  it  is  merely  an  executory  contract, 
and  by  it  A.  acquires  no  general  nor  qualified  property  in  the  crops 
before  they  are  raised  and  delivered  to  him  by  B.  Brainard  ef  mL 
v.  Burton  etal.5  Vermont  Rep.  97. 

LIMITATION  OF  ACTIONS. 

1.  (Equity.)  The  statute  of  limitations  bars  claims  in  equity  as  well 
as  those  at  law.    Stanford  v.  TutUe,  4  Vermont  Rep.  82. 

2.  (Does  not  run  against  the  state.)  The  statute  of  limitations  Joes  not 
run  against  the  state  of  Vermont,  unless  named  in  direct  terms. 
Treasurer  v.  Weeks,  4  Vermont  Rep.  215. 

3.  (Promissory  note  payable  '  when  demanded?)  There  is  no  difference 
between  a  note  payable  '  when  demanded,'  and  one  payable  on  de- 
mand, and  in  both  cases  the  statute  of  limitations  begins  to  run 
from  the  date  of  the  note.    Kingsbury  v.  Butler,  4  Vermont  Rep.  459. 

4.  (Part  payment.)  A  part  payment  of  an  account  barred  by  the  Statute 
of  Limitations,  amounts  to  an  admission  by  the  defendant  that  the 
account  is  unsettled,  and  removes  the  bar.  Strong  v.*  MeOrnnd, 
5  Vermont  Rep.  338. 

LIMITATIONS,  STATUTE  OF. 

1.  {Acknowledgment  of  joint  debtor.)  Though  the  acknowledgment  of 
a  debt,  by  one  of  two  joint  debtors,  is  admissible  evidence  against 
both,  to  take  the  case  out  of  the  statute  of  limitations;  yet  such  ac- 
knowledgment is  not,  under  all  circumstances,  sufficient  for  this 
purpose.    Coit  v.  Tracy  and  another,  9  Day,  1. 

2.  (Same.)  Therefore,  where  there  was  a  joint  indebtness  by  A.  and 
B.  to  C,  growing  out  of  an  agency  conducted  by  A.  and  B.  jointly; 
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and  mow  than  twenty  yean  after  each  agency  was  ended,  during 
which  period  the  claim  of  C  had  lain  dormant,  B.  made  acknewl- 
menta  of  the  debt,  and  then,  at  his  own  expense,  and  with  a.  view 
to  obtain  an  advantage  to  himself,  by  a  recovery  against  Av  pro- 
cared  a  suit  to  be  brought,  in  the  name  of  C,  against  A.  and  hiav 
self;  it  was  held,  that  the  acknowledgments  of  B.,  under  such  cir- 
cumstances, were  not  sufficient  to  remove  the  bar  of  the  statute  of 
limitations,  set  up  by  A.  £b. 

3.  (Same.)  The  acknowledgment,  by  one  of  two  partners,  of  a  debt 
against  the  partnership,  as  just  and  still  due,  is  admissible  evidence 
in  an  action  against  both,  to  remove  the  bar  of  the  statute  of  limi- 
tations* although  such  acknowledgment  was  made  after  the  disso- 
lution of  the  partnership,,  and  the  party  making  It  was  then  insolvent 
Jfastin  and  another  v.  Bostunck  and  another,  9  Day,  496. 

4.  (Judgment,)  There  is  no  statute  in  New  Jersey  which,  in  express 
terms,  prescribes  a  period  within  which  actions  upon  the  judgments 
of  other  states,  must  be  commenced.  Our  statute  comprehending 
judgments,  is  confined  in  terms  to  judgments  of  New  Jersey.  Al- 
though we  have  no  statute  of  limitation  on  this  head,  or  no  period 
of  time  prescribed  by  written  laws,  within  which  an  action  on  a 
judgment  of  another  state  must  be  brought,  yet  it  is  a  general  rule, 
that  forbearance  for  twenty  years,  unexplained,  unaccounted  for, 
and  unremitted,  will  extinguish  a  judgment  as  well  as  all  other  pe- 
cuniary demands.     Ovtick  v.  Loder,  1  Green,  68. 

MONEY. 

(May  be  taken  on  execution.)  Money  of  a  debtor  in  his  possession  may 
be  taken  on  execution,  if  the  officer  can  seize  the  same  without  a 
violation  of  the  personal  security  of  the  debtor.  Prentiss  v.  Bliss, 
4  Vermont  Rep.  513. 

MORTGAGE. 

1.  (Description  of  debt.)  Where  the  condition  of  a  mortgage  deed 
described  one  of  the  debts  as  of  30  dollars,  or  thereabout,  and 
another  as  of  40  dollars,  or  thereabout ;  and  it  was  found,  that  the 
debts  intended  to  be  secured  by  such  mortgage  were  justly  due ; 
and  that  the  former  amounted  to  25  dollars,  21  cents,  and  the  latter 
to  59  dollars,  66  cents ;  it  was  held,  that  from  this  condition  a  sub- 
sequent incumbrancer  might,  with  proper  inquiry,  have  ascertained 
the  amount  of  the  debts;  and  although  ne  had  no  actual  notice  of 
the  first  mortgage,  yet  the  record  thereof  constructively  affected 

.  him  with  notice;  and  consequently,  the  first  mortgagee  ought  not  to 
be  postponed.   Booth  and  others  v.  Bamum  and  another^  9  Day,  286. 
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NOTICE. 

(Jfotict  to  quit)  Where  a  party  is  in  possession  of  premise*,  under 
an  agreement,  which  contains  this  clause, '  in  case  a  failure  is  make 
in  any  of  the  payments,  previous  to  the  deed  being  executed,  the 
said  B.  shall  be  privileged  to  take  possession  of  the  premises,'  he 
is  not  entitled  to  notice  to  quit  or  demand  of  possession.  The 
plaintiff  may  maintain  an  action  of  ejectment  without  such  notice 
or  demand.    Den  v.  McShane,  1  Green,  35. 

OATH. 

(Presumption  that  it  i$  properly  administered.)  The  manner  of  admin- 
istering the  oath,  or  affirmation,  in  a  court  of  record,  proceeding  ac- 
cording to  the  common  law,  is  presumed  to  be  correct  and  legal, 
unless  it  appears  to  be  otherwise  on  the  face  of  the  record.  In 
criminal  cases,  no  such  presumption  is  allowed.  Cox  v.  Field,  1 
Green,  215. 

PARTNERSHIP. 

1.  (Partner  not  witness  for  others.)  In  an  action  to  recover  a  claim 
against  a  partnership,  one  partner  who  is  not  sued,  is  an  incompe- 
tent witness  for  those  who  are  sued  ;  as  by  virtue  of  tho  judgment, 
the  partnership  effects  may  be  taken  in  execution,  or  if  the  judg- 
ment is  paid  by  the  partner  sued,  they  will  be  entitled  to  charge 
over  the  amount  to  the  company.  BUI  v.  Porter  and  another,  9 
Day,  23. 

2.  ( Property  not  liable  for  separate  debt  of  partner.)  Partnership  pro- 
perty cannot  be  taken  or  applied,  by  process  of  foreign  attachment, 
for  the  satisfaction  of  the  separate  debt  of  individual  partners,  to  a 
greater  amount  than  the  interest  of  those  partners  in  the  partner- 
ship, after  the  payment  of  all  the  partnership  debts.  Barber  v.  The 
Hartford  Bank,  9  Day,  407. 

3.  (Same.)  Where  A.,  B.  and  C.  were  partners,  and  after  the  death  of 
A.,  B.  and  C.  recovered  a  judgment  against  D.,  founded  on  a  partner- 
ship transaction ;  E.,  a  creditor  of  B.  and  C,  then  brought  foreign 
attachment  to  recover  the  debt  of  D.f  and  introduced  the  judgment 
against  him  to  prove  his  indebtedness  to  B.  and  C;  it  was  held,  that 
the  representatives  of  A.  were  not  precluded,  by  such  judgment, 
from  shewing  that  B.  and  C.  were  debtors  to  the  partnership,  and 
had  no  interest  in  the  debt  against  D.,  but  that  it  belonged  to  A. 
alone,    lb. 

PENCIL.  # 

(Endorsement  with.)    An  endorsement  of  a  promissory  note,  written 
and  signed  with  a  pencil,  is  a  valid  endorsement,  and  the  endorsee 
15* 
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can  maintain  an  action  thereon  against  the  maker.  Closson  \v 
(soma,  4  Vermont  Rep.  11. 

PHYSICIAN  AND  SURGEON. 

(Liable  for  injury  through  want  of  skill.)  A  physician  and  surgeon,  in 
the  performance  of  his  professional  duties,  is  liable  for  injuries  re- 
sulting from  the  want  of  ordinary  diligence,  care  and  skill.  Lon- 
don v.  Humphrey,  9  Day,  209. 

PLEADING. 

1.  (Joint  plea  insufficient  for  some  of  defendants.)  It  is  a  well  settled 
rale,  that  if  two  or  more  defendants  join  in  a  plea,  which  is  sufficient 
as  to  one,  but  not  for  the  others,  the  plea  is  bad  as  to  all ;  but  this 
rule  has  reference  only  to  pleas  of  justification,  in  which  the  facts 
charged,  are  necessarily  confessed,  and  not  to  the  general  issue? 
which  denies  the  facts.  Hoyden  and  others  v.  NoU  and  another,  9 
Day,  367. 

ft  (Averment  of  contract*)  In  an  action  on  a  contract,  the  contract 
given  in  evidence  must  agree,  in  substance  and  in  terms,  with  that 
stated  in  the  declaration  j  and  the  entire  consideration  must  be 
clearly  and  correctly  stated.  Russell  v.  South  Britain  Society,  9 
Day,50a 

3.  (Same.)  Therefore,  where  the  plaintiff  in  an  action  against  an 
ecclesiastical  society,  on  a  contract  regarding  a  rand  for  the  benefit 
of  such  society,  stated  a  promise,  on  his  part,  to  pay  to  the  treasurer 
of  the  society,  the  sum  of  100  dollars  in  thirty  days  alter  notice  of 
the  society's  accepting  said  fund ;  and  the  proof  was  of  a  promise 
in  the  alternative,  viz.  cither  to  pay  that  sum  in  thirty  days,  or  to 
give  a  note  payable  in  three  years,  with  annual  interest ;  it  was* 
held,  that  there  was  a  fatal  variance.    R. 

4.  (Averment  of  consideration.)  So  where  the  plaintiff  in  such  action 
stated  the  consideration  of  the  defendant's  undertaking  to  he  the 
delivering  up  of  the  fund  and  subscription  paper  into  the  hands  and 
control  of  the  society ;  and  it  appeared  from  the  proof,  that  this 
constituted  a  part  only  of  the  consideration ;  it  was  held,  that  the 
variance  was  fatal.    Jft. 

5.  (Averment  of  contract.)  So  where  the  plaintiff  in  such  action,  set 
forth  in  the  declaration,  the  names  of  the  subscribers  to  the  fund, 
and  averred,  that  they  were  all  original  subscribers  ;  and  it  appeared 
from  the  proof,  that  five  of  them  were  not  original  subscribers,  bat 
become  subscribers  at  a  subsequent  period ;  it  was  held,  that  the 
variance  was  fatal.    #fc. 

6.  (Same.)  Where  t.l  e  plaintiff  states  in  his  declaration  the  under- 
taking of  the  defendant,  and  then  sets  forth  the  contract  relied  on, 
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if  the  contract  does  not  sustain  the  averments,  the  variance  is  still 
fatal ;  as  the  setting  forth  of  the  contract,  in  such  case,  does  not 
relieve  the  difficulty.  It. 
7.  (How  to  plead  lapse  of  time.)  Lapse  of  time  is  but  a  presumptive  bar 
to  an  action,  and  hence  the  fact  which  the  lapse  of  time  conduces  to 
prove,  must  be  pleaded,  and  not  the  mere  lapse  of  time  itself.  The 
lapse  of  time  is  not  in  itself  the  bar,  and  cannot  be  pleaded  as  such, 
but  the  matter,  which  is  presumed  from,  or  in  other  words,  proved 
by  the  lapse  of  time,  and  which  matter  is  the  bar,  must  be  set  up 
by  the  plea.     Gulick  v.  Loder,  1  Green,  68. 

POSSESSION. 

(  Of  uncultivated  lands*)  To  constitute  a  disseisin  of  the  owner  of  on- 
cultivated  lands  by  the  entry  and  occupancy  of  one  not  claiming  title, 
the  possession  must  be  of  such  notoriety  that  the  owner  may  be 
presumed  to  know  there  is  a  possession  adverse  to  his  title.  Hap- 
good  v.  Burt,  4  Vermont  Rep.  155. 

PRESUMPTION. 

(  Of  a  lease  of  land.)  That  a  lease  of  land  for  the  life  of  the  lessee  may 
be  presumed,  as  well  as  any  other  estate,  when  the  facts  proved^ 
arc  calculated  to  raise  such  presumption.  SeUeck  v.  Starr,  5  Ver- 
mont Rep.  255. 

PROMISSORY  NOTE. 

1.  (Right  of  action.)  An  action  on  a  promissory  negotiable  note  can 
be  commenced  and  sustained  by  him  alone,  who  has  the  legal  in- 
terest   Lee  v.  Jilson  and  others,  9  Day,  94. 

%.{Same.)  Therefore,  if  after  the  commencement  of  an  action- on 
such  note,  by  the  promisee,  and  in  his  name,  he  parts  with  his  in- 
terest therein,  by  indorsement,  such  action  can  no  longer  be  pur- 
sued,   lb. 

3.  (Extinguishment  of  original  cause  of  action, — whether  payment.)  The 
giving  and  receiving  of  a  promissory  negotiable  note,  for  goods 
sold,  in  the  absence  of  any  agreement  to  accept  it  as  payment,  is 
not  an  extinguishment  of  the  original  cause  of  action.  Bill  v.  Por- 
ter and  another,  9  Day,  23. 

4.  (Same.)  And  where  there  was  no  evidence  of  such  agreement, 
except  the  facts,  that  the  note  was  given  and  received  for  the  goods, 
and  that  the  maker  became  utterly  insolvent  before  the  note  came 
to  maturity ;  it  was  held,  that  these  facts  did  not  prove  payment, 
and  the  jury  were  properly  directed  to  find  accordingly.    lb. 

5.  (Same,)  Though  it  is  a  reasonable  rule,  that  unless  a  party  who 
has  received  a  negotiable  promissory  note  for  goods  sold,  produces 
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and  cancels  the  note,  at  the  trial,  he  shall  not  recover  on  the  orig- 
inal cause  of  action  5  yet  if  the  exception  be  not  then  taken,  a 
failure  to  comply  with  this  rule,  is  not  a  sufficient  ground  for  a  new 
trial    «k 

6.  (Jlssumps  i  by  bolder  for  money  paid  to  party  by  mistake,  made  pay-  _ 
able.)  A.,  being  indebted  to  R,  made  his  promissory  note  for  the 
amount,  payable,  by  mistake,  to  the  order  of  C. ;  and  B.,  with  the 
assent  of  C,  became  the  holder  of  such  note.  B.,  being  indebted 
in  a  larger  sum,  by  note,  to  D.,  delivered  to  him  the  note  of  A.; 
which  D.  indorsed  on  B.'s  note  to  him,  and  gave  notice  of  the  as- 
signment to  A.    Afterwards,  C.  obtained  payment  of  A.'s  note,  and 

'  gave  him  a  discharge  therefrom.  In  an  action  brought  by  D. 
against  C,  for  money  had  and  received,  it  was  held,  1.  that  the 
note  of  A^  being  negotiable,  imported  a  consideration ;  2.  that  this 
net©  having  been  made  by  A.,  and  held  by  him  for  whose  use  it 
was  made,  with  the  assent  of  the  nominal  payee,  and  paid  by  the 
maker,  a  delivery  was  fairly  presumable ;  3.  that  if  otherwise,  still 
C,  who  had  received  the  money  on  the  note,  could  not  set  up  the 
defence,  that  A.  could  have  avoided  it ;  4.  that  this  action  not  being 
founded  on  the  note,  the  mistake  as  to  the  no  me  of  the  payee  pre- 
sented no  obstacle  to  a  recovery ;  5.  that  D.,  by  virtue  of  the  as- 
signment of  the  note  to  him,  had  the  beneficial  interest  therein,  and 
consequently,  the  money  paid  by  A.  on  the  not3,  became  eo  instanti 
the  money  of  D. ;  6.  that  the  right  of  D.  was  such  as  a  court  of 
law  will  recognize  and  protect ;  7.  that  if  it  were  only  an  equi- 
table right,  it  would  be  sufficient  to  sustain  this  action ;  8.  that  D. 
having  such  interest  in  the  note,  with  the  assent  of  C,  and  such 
right  to  the  money  paid  thereon,  there  was  privity  of  contract  be- 
tween the  parties  ;  9.  that  if  otherwise,  privity  of  contract  is  not 
indispensable  to  the  maintenance  of  this  action.  Camp  v.  Tomp- 
kins, 9  Day,  545. 

7.  (Discharge  of  indorser.)  Where  the  holder  of  a  promissory  note 
commenced  a  suit  thereon  against  the  maker  and  obtained  judg- 
ment; the  maker  filed  a  bill  in  chancery  for  an  injunction  against 
proceedings  under  such  judgment,  and  execution  was  thereupon 
stayed  for  three  or  four  years,  when  the  chancery  suit  was  aban- 
doned, and  judgment  was  rendered  in  the  action  on  the  note  for 
the  amount  of  the  former  judgment  and  interest  thereon,  so  far  as 
it  came  within  the  demand  of  the  declaration  ;  an  execution  issued 
on  the  latter  judgment,  was  levied  on  the  debtor's  real  estate,  which 
was  duly  set  off  to  the  creditor ;  after  which  the  holder  instituted  a. 
suit  against  the  indorser,  to  recover  the  balance  of  interest  on  the 
note,  not  included  in  the  judgment  and  execution,  and  remaining 
unsatisfied ;  it  was  held,  that  the  effect  of  these' proceedings  was  to 
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discharge  the  maker  from  all  farther  liability,  and  to  preclude  the 
holder  from  resorting  to  the  indorser.    Couch  v.  Waring,  9  Day,  961. 

8.  (Discharge  of  indorser.)  Where  the  endorsee  of  a  promissory  note, 
payable  in  specific  property,  demanded  payment  of  the  maker,  at 
the  time  and  place  designated,  without  haying  the  note  with  him, 
and  the  maker  refused  to  pay  it — it  was  held  that  for  such  laches 
of  the  endorsee  the  endorser  was  discharged.  Eastman  v.  Potter, 
4  Vermont  Rep.  313. 

RECEIPT. 

1.  (JVbl  conclusive.)  Where  the  defendant,  in  an  action  on  an  agree- 
ment to  pay  the  expense  of  procuring^  certain  mail  contract,  gave 
in  evidence  a  bill  of  sundry  items,  including  one  of  'cost  of  procur- 
ing mail  contract,  $50  00,'  with  credit  to  balance,  at  the  bottom  of 
which  were  these  words — '  Received  in  full ' — signed  by  the  plain- 
tiff ;  it  was  held,  1.  that  parol  testimony  was  admissible,  on  the 
part  of  the  plaintiff,  to  show  that  this  bill  did  not*  include  all  the  ex- 
pense of  procuring  the  mail  contract;  but,  2.  that  the  jury  should  be 
instructed,  that  if  the  plaintiff  executed  the  receipt  with  a  knowl- 
edge of  the  circumstances,  and  there  was  no  mistake  or  surprise 
On  his  part,  or  fraud  or  imposition  on  the  part  of  the  defendant,  he 
was  not  entitled  to  recover.    Fuller  v.  Crittenden,  9  Day,  401. 

2.  (Effect  of  receipt  in  full.  f  A  receipt  in  full,  executed  by  a  person  on 
the  supposition  that  his  claim  amounted  to  a  certain  sum  only,  when 
he  had  the  means  of  ascertaining  the  amount,  and  was  informed  that 
the  discharge  must  be  a  discharge  of  his  whole  demand  without 
regard  to  the  sum,  will  be  considered  as  a  discharge  of  his  whole 
demand,  notwithstanding  it  may  amount  to  a  greater  sum  than  was 
supposed.    Morgan's  Admr.  v.  Blodget,  5  Vermont  Rep.  520. 

RECEIPTORS. 

1.  (Conclusiveness  of  a  receipt  for  property  under  attachment)  A  receipt 
for  property  taken  on  an  attachment  is  considered  so  far  conclusive 
between  the  parties,  that  the  person  executing  the  same  is  not 

'  permitted  to  deny  the  attachment  in  a  suit  brought  against  him  on 
the  receipt    Lowry  v.  Cody,  4  Vermont  Rep.  504. 

2.  (How  discharged.)  If  an  officer  take  into  his  custody  personal  property 
by  writ  of  attachment,  and  a  third  person  receipts  the  property,  and 
suffers  it  to  go  back  into  the  hands  of  the  debtor,  the  officer,  by  tak- 
ing the  receipt,  does  not  part  with  his  lien  upon  the  property.  But 
if  the  officer  take  the  same  property  into  his  custody  by  virtue  of  a 
second  writ  of  attachment,  and  keeps  it  from  the  receiptor,  this  will 
discharge  the  receipt    Rood  v.  Scott  etaLS  Vermont  Rep.  262. 

SALE. 

l*(Of  horse '  sound  or-unsound.')  If  a  horse  be  sold,  to  be  taken  by  the' 
buyer  as  he  is,  sound  or  unsound,  and  nothing  more  appeals,  th 
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seller  if  not  lkMe  for  any  unsoundness,  though  he  had  knowledge 
of  it  at  the  tine  of  the  sale,  and  did  not  communicate  such  knowl- 
edge to  the  buyer.  West  v.  Anderson,  9  Day,  107. 
%  (Same.)  Bat  if  any  misrepresentation  be  used,  by  the  seller,  in  the 
sale  of  a  horse,  he  is  liable  for  unsoundness  existing  at  the  time  of 
the  sale,  though  the  horse  were  sold  as  he  was,  sound  or  unsound.  A. 

3.  (fib**.)  Therefore,  where  a  horse  was  thus  sold ;  and  it  further 
appeared,  that  he  was  then  thin  in  flesh  from  disease,  and  had  a 
bunch  on  his  neck,  also  the  effect  of  disease  ;  and  the  seller  falsely 
represented  to  the  buyer,  that  the  horse's  **ant  of  flesh  was  caused 
by  a  long  journey,  and  the  bunch  on  his  neck  by  his  haying  been 
bled ;  it  was  held,  in  an  action  against  the  seller,  that  be  was  pre- 
cluded, by  such  false  affirmations,  from  aTailing  himself  of  the  terms 
of  sale  as  a  defence,    is. 

4.  (Damages  on  fraudulent  sole.)  In  an  action  for  false  affirmations,  in 
the  sale  of  a  horse,  no  damages  can  be  recovered  for  the  keep  of 
the  horse,  previous  to  an  offer  by  the  plaintiff  to  return  him  to  the 
defendant,   lb. 

SEAL. 

1.  It  is  a  question  of  law  for  the  court  to  decide  what  constitutes  a 
seal ;  but  it  is  for  the  jury  to  determine  whether  that,  which  the 
court  adjudges  to  be  a  seal,  has  been  affixed  to  an  instrument 
Beardstey  v.  Knight,  4  Vermont  Rep.  471. 

3.  ( What  it  is.)  A  seal,  such  as  is  required  to  a  deed  conveying  land, 
must  be  of  wax  or  wafer,  or  some  adhesive  substance  which  is  capa-* 
ble  of  receiving  an  impression,    lb. 

SUMMONS. 

(What  is  sufficient  service.)  Where  the  constable  returned,  tint  he 
ha<J  '  served  the  summons  on  the  defendant  by  offering  to  read  the 
same  to  him,  but  he  would  not  stay  to  hear  it,'  such  is  a  good  and 
sufficient  service,  and  return.    Slaght  v.  Robbing,  1  Green,  340. 

SURETY. 

(Contribution.)  That,  where  Hye  sureties  of  an  insolvent  principal 
confess  a  joint  judgment,  and  execution  issues,  and  four  are  com- 
mitted to  prison,  and  give  separate  bonds  to  the  keeper  of  the  jail, 
and  then  procure  the  property  of  the  fifth  to  be  sold  to  satisfy  the 
original  execution ;  he  has  his  action  against  each  one  to  recover  a 
fifth  part  of  the  amount  paid.    Ibster  v./oAtwon,  5  Vermont  Rep.  60. 

TRESPASS. 

1.  (Malicious  wrong*)  Trespass  will  not  lie  for  a  malicious  wrong, 
effected  through  the  medium  of  legal  process,  by  a  party  to  that 
process ;  the  proper  remedy  being  an  action  on  the  case,  Watson 
v.  Watson  and  anotktirt  9Day,  140. 
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tJ.  (Pessesrio*  necessary.)    The  action  of  trespass  being  ; 

possession,  and  that  only,  title  in  the  plaintiff)  without  possession, 
whether  derived  from  an  absolute  bill  of  tale,  or  a  mortgage,  is  in* 
sufficient  to  sustain  such  action.     Toby  v.  Bud,  9  Day,  216. 

WATERCOURSE. 

1.  (Prescription.)  Prior  occupation  of  water  in  a  particular  manner, 
for  a  period  less  than  fifteen  years,  does  not  aJectthe  rights  of  other 
proprietors  on  the  same  stream.  King  and  otter*  v.  Tisfsmy  and 
others,  9  Day,  163. 

ft.  (Same.)  Where  the  plaintiff  in  his  declaration,  alleged,  that  he 
owned  and  possessed  a  manufactory  and  water-course  leading 
thereto,  by  a  race-way,  on  his  land ;  that  he  had  a  right  to  nse  and 
enjoy  the  water  in  a  convenient  and  customary  manner,  according 
to  the  natural  and  usual  flow  of  the  stream,  without  hindrance ;  and 
that  the  defendant,  who  was  the  owner  of  a  mill  above,  on  the  same 
stream,  deprived  the  plaintiff  of  the  use  of  the  water,  by  unreason* 
ably  penning  it  back,  in  the  day-time,  and  causing  it  to  flow  down 
in  the  night  season,  when  the  plaintiff  could  make  no  nse  of  it ; 
whereby  the  plaintiff  lost  the  use  of  his  manufactory)  was  hindered 
in  his  business,  &c. ;  it  was  held,  1.  that  the  plaintiff  had  shewn  a 
right  in  himself,  an  injury  by  the  defendant,  and  a  loss  resulting 
therefrom,  and  consequently,  the  declaration  was  sufficient ;  2.  that 
a  prescriptive  right  was  not  set  out,  by  these  allegations,  and  con- 
sequently, proof  of  such  a  right  was  not  necessary  to  sustain  the 
action ;  3.  that  the  unreasonable  detention  of  the  water  being  the 
burden  of  complaint,  proof  of  the  allegations  respecting  the  natural 
course  of  the  stream  and  the  right  to  enjoy  it  without  hindrance) 
was  not  essential  to  a  recovery.  Tioiss  and  another  v.  Baldwin  and 
another,  9  Day,  291. 

3.  (Declaring  for  disturbance.)  A  party  having  the  right  to  the  use  of 
a  water-course,  according  to  his  convenience  and  judgment,  and  all 
the  right  which  prescription  can  confer,  can  exercise  that  right  only 
in  a  reasonable  manner ;  and  therefore,  if  he  use  the  water,  not  for 
his  own  benefit  or  convenience,  but  maliciously  or  wantonly,  to  the 
prejudice  of  another,  he  is  responsible  in  damages.    lb. 

4.  (Same.)  If  the  plaintiff  in  such  action  allege,  that  the  acts  com- 
plained of  were  done  maliciously,  wantonly  and  without  any  possible 
benefit  to  the  defendant,  proof  of  malice  is  not  indispensable ;  there 
being  a  perfect  cause  of  action  without  that  ingredient ;  and  it 
being  a  well  established  principle,  that  the  plaintiff  in  an  action  for 
a  tort  need  only  prove  enough  of  the  facts  alleged  to  shew  that  he 
has  a  good  cause  of  action.    16. 
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WITNESS. 

1.  (interest.)  In  Connecticut,  it  is  a  well  settled  rtle,  that  an  interest 
of  a  witness  in  the  costs  of  a  suit,  where  his  interest  in  the  debt 
demanded  is  equally  balanced,  will  render  him  incompetent.  Bui 
t.  Porter  and  another,  9  Day,  23. 

2.  (Same.)  Where  the  defendant,  in  an  action  against  him  for  the 
diversion  of  a  water-coarse,  by  means  of  a  dam,  on  land  occupied 
by  him,  to  the  injury  of  the  plaintiff  below,  offered  as  a  witness  to 
establish  his  right  to  keep  np  the  dam  and  use  the  water,  the  hus- 
band of  one  of  the  heirs  of  A. ;  and  it  appeared  that  the  land  on 
which  the  dam  was  erected  and  the  water  used,  was  held  by  R, 
the  widow  of  A.,  as  tenant  in  dower,  in  which  land  such  heir,  if 
living  at  the  decease  of  R,  would  be  entitled  to  a  distributive  share; 
it  was  held,  that  such  witness  was  competent,  as  he  had  no  vested . 

'    interest  in  the  land,  and  whether  he  ever  would  have  any,  was  en- 
tirely contingent    Mount  v.  Butts,  9  Day,  79. 
WOOD  AND  TIMBER. 

1.  ( When  floating  in  water,)  A.  acquires  no  property  in  wood  and  tim- 
ber by  their  floating  in  the  water  over  his  land*  But  A.  has  an 
exclusive  right  to  seize  wood,  and  timber,  floating  and  moving  in  an 
eddy,  over  his  land ;  and  to  convert  such  wood,  and  timber  to  his 
own  use  ;  unless  the  owner  in  a  reasonable  time  claims  the  same. 
Rogers  v.  Judd\  5  Vermont  Rep.  323.       v 

2.  (Exclusive  right  to  when  floating  in  an  eddy.)  If  B.,  who  is  not  the 
owner,  seize  wood  and  timber,  floating  in  an  eddy,  over  the  land  of 
A.,  this  is  more  than  a  trespass  upon  the  freehold ;  it  is  a  violation 
of  A.'s  exclusive  right  to  seize  the  wood  and  timber  himself;  and  in 
an  action  ef  trespass  for  this  injury,  the  plaintiff  should  recover  the 
value  of  hid  chance  to  seize,  and  enjoy  the  wood  and  timber,  which 
chance  he  had  lost  by  the  seizure  made  by  B.    lb, 

VENDOR  AND  VENDEE. 

(JVb  change  of  possession.)  Where  goods  were  sold,  which  were  not 
in  the  possession  of  the  vendor  at  the  time,  but  in  the  possession  of 
a  third  person,  who  was  notified,  and  consented  to  keep  them  for  the 
vendee,  it  was  held  that  the  sale  was  not  fraudulent,  though  there 
was  no  actual  change  of  possession.  Harding  v.  Janes,  4  Vermont 
Rep.  462. 

VOTES. 

(Printed.)  Under  the  constitution  of  Vermont,  printed  votes  may  be 
legally  received  for  Governor,  Lieutenant  Governor,  Treasurer 
and  Councillors,  who  are  to  be  chosen  annually  by  the  freemen. 
Temple  v.  Meaa\  4  Vermont  Rep.  535. 
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COMMON  LAW. 
Comprising  the  principal  cases  in  1  Adolphus  A  Ellis,  (in  continuation  of 
Barnewall  A  Adolphns,)  Part.  1 ;  3  Nevifo  A  Manning,  Part  3 ;  1  Bing- 
ham's New  Cases,     Part  1 ;  4  Moore  A  Scott,  Parts  1  and  t ;  fcCromp- 
ton  &  Meesen,  1^  ^;  sad  4  lYywhttt,  Parts  1  and  3. 

AMENDMENT. 

Where  the  plaintiff  had  been  misled  by  the  defendants*  to  the  na- 
ture of  a  charter-party,  the  Court  permitted  the  plaintiff  to  amend  by 
striking  oat  a  count  in  covenant  on  a  charter-party,  and  declaring 
for  freight,  not  upon  the  charter-party:  and  that;  although  many 
years  had  elapsed  since  the  commeaeement  of  the  action,  the  de- 
fendant having  been  the  cause  of  the  delay.  Jtymin  v.  Todd,  1 
Hing.N.C.17G. 

ARBITRATION. 

{Sufficiency  of  arbitrator's  adjudication.)  On  a  reference  of  a  cause 
and  all  matters  in  difference  between  the  parties,  the  award  is  bad 
if  it  omit  to  assess  damages  on  a  judgment  of  nil  dicit  on  a  new 
assignment  of  excess  in  trespass.  The  arbitrator  must  make  a  sub- 
,  stantial  adjudication  as  to  all  the  issues*  He  need  not,  however, 
find  for  either  party  in  the  very  words  of  the  issue  $  it  ia  sufficient 
if  he  decide  substantially  the  questions  in  dispute.  Wuhu  v.  fiatjp- 
ton,3N,&M.24a 

ARREST. 

1.  (Protection  of  suitor  from.)  A  party  returning  from  attendance  in  a 
court  of  justice  left  the  court  at  five  o'clock,  arrived  at  his  office  of 
business  at  twenty  minutes  after  five,  left  it  at  seven,  and  in  going 
along  the  street  towards  his  house,  went  into  a  shop,  where  he  was 
immediately  arrested:  Held,  that  he  was  privileged  from  arrest 
<2W.  Bl.  111&)    F»v.  Cbemfts, 3  N.  &  M*  81& 

VOL.   XIII. NO.   XXVI.  16 


Digitized 


by  Google 


480  Digest  of  English  Cases.  fApriJ, 

31.  {Amst  by  prisatt  perse*  en  sntmecini  ef  felony.)  A  private  person 
cannot  apprehend  another  on  suspicion  of  felony,  for  the  purpose  of 
taking  him  to  the  place  where  the  theft  was  committed,  there  to  as- 
certain whether  he  wta  the  thief.    Ball  v.  BooikyS  N.  &,  M.  31& 

ASSUMPSIT. 

(CinfiaVrafiowy.)  The  pajment  by  the  defendant  of  an  agreed  nnio 
diaeharge  of  an  unliquidated  demand  for  which  an  action  has  been 
commenced,  ia  a  good  consideration  for  a  promise  by  the  plaintiff 
to  stay  proceedings  and  pay  his  own  coats.  WUkmson  v.  Bsws, 
1  Ad.  b\  E.  106. 

ATTORNEY. 

(Privilege  of  from  disclosing  dienfs  Mb— to  whom  ewcdtahle.)  An  at- 
torney for  a  person  not  a  party  to  an  action,  having  refused  at  the 
trial  to  produce  a  deed  belonging  to  his  client,  was  directed  by  the 
judge  to  give  parol  evidence  of  its  contents,  and  that  evidence  went 
to  the  jury :  Held,  that  even  supposing  the  judge  was  in  error  in  so 
directing,  the  parties  to  the  action  had  no  right  to  object  to  the  evi- 
dence going  to  the  jury,  since  it  was  no  privilege  of  theirs  by  which 
the  deed  was  withheld.    Mortton  v.  Downes,  1  Ad.  fc  E.  31. 

BILL  OF  EXCHANGE. 

1.  (Notice  of  dishonor*)  To  prove  the  due  notice  of  dishonor  of  a  bill, 
a  letter  written  by  the  drawer  to  the  holder  six  days  after  it  be- 
came due,  referring  to  the  bill,  and  stating  *  that  he  fully  expected 
it  would  have  been  paid,'  and  that  he  had  already  taken  up  1Q0L  of 
return  bills  of  the  acceptor,  and  requesting  a  forbearance  of  hostile 
proceedings  on  account  of  the  bill,  was  given  in  evidence :  Held; 
that  it  was  properly  left  to  the  jury  to  say,  whether  they  ceuld  infer 
from  the  letter  that  notice  of  dishonor  had  been  sent  on  the  proper 
day;  and  the  jury  having  found  for  the  plaintiffs,  the  Court  refused 
to  disturb  the  verdict    Booth  v.  Jacobs,  3N.&M.  351. 

2.  (indorsement  made  in  France.)  By  the  law  of  France  an  indorse- 
ment in  blank  does  not  transfer  any  property  in  a  bill  of  exchange : 
Held,  that  the  holder  of  a  bill  drawn  in  France,  and  indorsed  there 
in  blank,  cannot  recover  against  the  acceptor  in  the  courts  of  this 
country.  (1  B.  &  Ad.  284 ;  10  B.  &  C.  903)  TVtmfey  v.  Vignier, 
lBing.N.C.151. 

3  [Notice  of  dishonor.)  A  letter  from  the  holder  to  the  indorser  of  a 
bill,  threatening  legal  proceedings  unless  the  bill  be  paid,  does  not 
amount  to  notice  of  the  dishonor  of  the  bill  by  the  acceptor.  (4  B. 
&  &339.)  Solarte  v.  Palmer,  (in  the  House  of  Lords,)  1  Bing.  N. 
C.194. 

4.  (Personal  liability  cf  drawer  on  another's  account.)    A  broker  at  N. 
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shipped  a  cargo  of  coals,  and  drew  a  bill  ob  the  consignee!  in  fever 
of  the  rendors.    The  bill  being  returned  by  the  drawees  on  ac- 
count of  the  shortness  of  the  date,  the  rendors,  by  the  broker's  di- 
rections, drew  another  bill  at  a  longer  d*te.    It  was  taken  to  the 
broker's  counting-house  for  signature,  bet  he  having  left  the  town  in 
consequence  of  embarrassments,  the  defendant  (his  brother),  who  had 
■  come  there  to  investigate  his  attain,  at  the  vendors'  request  and  for 
-  their  convenience,  signed  the  billyensrotfy;  Held,  that  he  was  per- 
sonally liable  as  drawer.    (5  M.  it  S. 345;  2  Str.  955.)    £etstr*y 
v.  Butcher,  2  C.  it  M.  368. 
5.  (TOfc  of  indorsee  of  lost  or  stolen  bUL)    To  an  action  by  an  indorsee 
for  value  of  a  bill  which  has  been  stolen  or  lost,  it  is  no  defence  that 
the  bill  was  taken  by  him  under  circumstances  which  '  ought  to 
have  excited  the  suspicion  of  a  prudent  and  careful  man.'    Nothing 
short  of  gross  negligence  will  impeach  his  title.    (See  Backhouse  v. 
Harrison,  ante,  p.  165.)— Crook  v.  Jacks,  3N.&M.  257. 
CARRIERS'  ACT. 

A  looking  glass,  exceeding  the  value  of  101.*  was  packed  up  in  a  ease 
and  sent  to  a  carrier's  office  to  be  conveyed  to  the  house  of  S.  near 
Lymington.  The  proper  notice  was  affixed  in  the  office,  pursuant 
to  the  stat  11 0. 4  and  1W.  4,  c.  68,s.2.  The  words  •  looking  glass,' 
and  'keep  this  side  upwards,'  were  written  on  the  case,  but  no  ex- 
I  press  declaration  was  made  of  the  nature  and  value  of  the  goods, 
nor  any  increased  rate  of  carriage  paid  or  tendered.  The  parcel 
was  conveyed  from  Lymington  to  S.'s  house  on  a  brewer's  truck, 
(that  being  the  usual  mode  of  conveyance  of  parcels  in  that  part  of  the 
country,)  on  which  it  could  not  be  placed  in  the  manner  directed, 
and  the  glass  when  unpacked  was  found  to  be  broken :  Held,  that 
*  the  carrier  was  not  liable  for  the  damage. 

The  act  extends  to  all  the  articles  enumerated  in  sect  1,  although 
not  within  the  words  of  the  preamble,  *  an  article  of  great  value  in 
small  compass.'    Owen  v.  Burnett,  2  C.  &  M.  353 ;  4  Tyr.  133. 
CHARTER-PARTY. 

1.  By  charter-party  of  Oct  20, 1822,  defendant  agreed  to  go  in  ballast 
from  Portsmouth  to  St  Michael's,  and  bring  back  a  cargo  of  fruit 
direct  to  London*  The  charterer  was  to  be  allowed  thirty-five  run-  • 
ning  days  for  loading  and  unloading,  to  commence  on  the  1st  of 
December  then  next ;  and  if  the  vessel  did  not  arrive  at  St  Mi- 
chael's by  the  31st  of  January,  1833,  the  charterer  was  to  be  at  lib- 
erty to  rescind  the  charter-party:  Held,  that  the  defendant  was 
bound  to  proceed  at  once  to  St  Michael's,  and  was  not  at  liberty  to 
make  an  intermediate  voyage  for  his  own  purposes,  although  he  ar- 
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ell  at  St  Mieheers  before  the  31st  of  January,  1W. 
rv.4*e»a,lBinf.N.a». 

3.  It  was  agreed  by  charter-party  that  the  to— el  should  proceed  to 
Ike  Beet  Indies,  end  there  load  a  frill  end  eoatplete  cargo;  the 
fcre-cebtn  to  be  filled  with  light  goods;  freight  42. 15*.  per  tonef 
90  owt  for  sugar,  cofleo,  ead  rice;  and  lor  pepper,  at  18  cert  la 
the  ten;  100  tone  of  rice  or  soger  to  be  shipped  previous  to  ear 
other  pert  of  the  loading,  to  bellest  the  vessel:  Held,  that  the  owner 
wee  bound  to  furnish  whet  further  ballast  wee  necessary,  end  that 
the  freighter,  after  shipping  the  100  tons  of  rice  or  suger,  was  at 
liberty  to  oomplete  the  cargo  with  light  goods.  (4  Qampb.  101; 
Abbott  on  Sh.  987.)    smmg  v.  CUgg,  1  Bing.  N.  C.  5& 

CONTRACT. 

(Whether  joint  or  severed.)  By  memorandum  of  agreement  between 
the  trustees  of  a  turnpike  road  and  A^  the  trustees  agreed  to  let, 
and  A.  to  take,  the  tolls  for  a  year  at  a  certain  rent ;  and  A.  and  &, 
A.  as  renter  of  the  tolls,  and  B.  as  his  surety,  severally  promised  the 
trustees  that  A.  should  pay  the  rente*  the  times  appointed  and  per- 
fogp  the  conditions  annexed  to  the  agreement:  Held,  that  the  con- 
tmet  was  several,  and  not  joint,  that  the  trustees  could  net  sue  the 
parties  jointly  far  arrears  of  the  rent  (10  B.  &  C.  410  $  1  B.  fr  C. 
68L)    J^y.Jv?*en,lAd.&E.90L 

CONTRACT  OF  SALE. 

(Repudiation  of,  for  fraud.)  If  a  party  be  induced  to  buy  en  article  by 
fraudulent  misrepresentations  of  the  seller  respecting  h,  and  after 
discovering  the  fraud  continue  to  deal  with  the  article  as  his  own, 
he  cannot  recover  back  the  money  from  the  setter.  Nor  is  the  right 
of  repudiation  revived  by  the  subsequent  discovery  of  another  in- 
cident in  the  same  fraud    CampbtU  v.  Fleming,  1  Ad.  &  E.  40. 

COVENANT. 

Covenant  not  to  carry  on  upon  certain  premises  the  business  of  a 
common  brewer,  or  retailer  of  beer:  Held,  that  carrying  on  the  busi- 
ness of  a  retail  brewer  was  no  breach  of  the  covenant  (5  6. 4,  c. 
54,  s.  6.)    Simons  v.  Farren,  1  Kng.  N.  C.  19& 

DEBTOR  AND  CREDITOR. 

1.  A.  and  B.  gave  their  joint  and  several  promissory  note  to  secure  s 
separate  debt  due  from  each  of  them.  The  creditor  subsequently 
executed  a  release  to  A.:  .Held, that  though  this  release  discharged 
both  as  to  the  note,  it  did  not  prevent  the  creditor  from  recovering 
the  separate  debt  of  B.  on  the  account  stated.  Cocks  v.  JVos*,  4 
Moo.dtSc.ie8. 

9.  (Composition  deed.)    By  agreement  between  the  plaintiffs,  together 
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with  other  creditors,  and  the  defendant,  the  defendant  agreed  to  pay 
a  composition  of  15#.  in  the  pound  by  two  instalments ;  and  a  sore 
ty,  in  consideration  of  the  creditors  agreeing  to  discharge  the  de- 
fendant from  all  debts  and  demands  on  receiving  such  composition, 
agreed  to  pay  a  sum  of  money  in  part  discharge  of  the  first  instal- 
ment, and  to  accept  a  bill  of  exchange  drawn  by  the  defendant  in 
part  payment  of  the  second ;  the  creditors  agreeing  *  to  exonerate 
and  discharge  the  defendant  on  payment  of  the  said  15*.  in  the 
pound.'  It  was  agreed,  also,  that  several  bills  of  exchange  which 
had  before  been  indorsed  by  the  defendant,  and  handed  over  to  the 
plaintiffs,  and  the  amount  of  which  was  equal  to  the  residue  of  the 
composition,  should  be  'considered  as  part  payment'  of  the  said 
15s.  in  the  pound :  Held,  that  the  bills  were  not,  under  this  agree- 
ment, to  be  considered  as  an  absolute  payment  in  the  first  instance ; 
and  that  one  of  them  being  dishonored  when  due,  the  defendant  re- 
mained liable  upon  his  indorsement  (11  East,  390 ;  1  B.  &  A.  1.) 
Constable  v.  Andrew,  2  C.  &  M.  298. 
EJECTMENT. 

1.  (What  possession  constitutes  sufficient  title.)  A  possession  of  less 
than  twenty  years  by  a  mortgagor  is  sufficient  to  entitle  the  mort- 
gagee  to  recover  in  ejectment  against  a  party  who  subsequently  ob- 
tained possession,  but  who  adduces  no  admissible  evidence  in  sup- 
port of  his  claim.    Doe  d.  Smith  v.  Webber,  1  Ad.  V  E.  119. 

2.  (Adverse  possession.)  Premises  were  enjoyed  by  A.  as  his  own  pro- 
perty until  he  died,  leaving  a  son  and  heir,  and  several  other  chil- 
dren. The  youngest  daughter  entered  and  retained  possession  for 
ten  years,  when  she  died,  and  her  husband  continued  in  possession 
upwards  of  ten  years  longer,  until  he  died,  leaving  a  son  and  heir, 
W.  His  son  by  a  second  wife  then  entered,  against  whomW. 
brought  ejectment  Issue  of  A.'s  son  was  then  alive : — Held,  that 
the  twenty  years  was  an  adverse  possession,  and  entitled  A*  to  re- 
cover. It  was  contended  that  the  possession  of  the  sister  by  abate- 
ment upon  her  elder  brother,  was  in  contemplation  of  law  his  pos- 
session, and  that  the  right  of  his  issue  to  enter  upon  the  issue  of 
the  sister  survived  notwithstanding.  Doe  d.  Draper  v.  Lawley, 
3N.&M.331. 

3.  (Service.)  The  declaration  and  notice  were  served  on  the  tenant's 
servant  on  the  premises :  the  tenant's  wife  subsequently  admitted 
that  she  had  received  it  and  given  it  to  her  husband :  Held  insuffi- 
cient   Doe  d.  Tucker  v.  Roe,  4  Moo.  &  S.  165. 

EVIDENCE. 

1.  (Declarations  by  party  having  identity  of  interest— Assertion  of  owner- 
ship.)   Declarations  respecting  the  subject  matter  of  a  suit,  by  a 
16* 
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person  who*  at  the  time  of  making  them,  had  the  same  interest  in 
such  subject  matter  as  one  of  the  parties  now  has,  are  admissible  in 
evidence  against  that  party,  though  the  person  who  made  them  im 
living,  and  might  he  called  as  a  witness. 

On  a  question  whether  certain  land  be  part  of  the  plaiiitiffV  es- 
tate, or  waste  of  the  manor,  a  perambulation  of  such  manor  by  the 
lord  is  evidence  (though  of  little  effect),  as  showing  an  assertion  of 
ownership  by  him,  though  it  be  not  proved  that  the  plaintiff  or  any 
person  on  his  behalf  was  present,  or  knew  of  it  -  Woohsay  v.  Mowc, 
1  Ad.  &  B.  114. 

9*  (Exparte  procea&ng$,  tsftere  not  admissible.)  In  ejectment  on  the 
several  demises  of  a  mortgagor  and  mortgagee,  the  defendant  ten- 
dered evidence  that,  seven  or  eight  years  back,  and  after  the  exe- 
cution of  the  mortgage,  he  brought  ejectment  against  the  mortgagor, 
who  was  then  in  possession ;  that  the  cause  was  referred  to  arbitra- 
tion, and  that  the  award  was  in  favor  of  the  present  defendant,  who 
thereupon  entered  under  a  writ  of  possession,  and  had  occupied  the 
premises  ever  since ;  Held,  that  these  proceedings  were  not  admit-' 
sine  in  evidence  as  against  the  mortgagee,  though  he  was  present 
at  one  meeting  before  the  arbitrator ;  it  not  appearing  that  he  took 
any  part  in  the  proceedings*  Doe  d.  Smith  v.  Webber,  I  Ad.  &  & 
119. 

&{Pta*nttf'$oumdtdarcn%oniinwhrt  In  an 

action  brought  to  recover  back  bank-notes  delivered  by  the  plaintiff 
to  the  defendant,  the  plaintiff  proved  that  the  defendant,  who  was 
the  executor  of  one  W.,  having  questioned  the  plaintiff  as  to  her 
having  possession  of  some  property  belonging  to  W.,  the  plaintiff' 
handed  over  the  notes'  to  the  defendant,  saying  that  W«  had  given 
them  to  her  before  her  death.  The  defendant  did  not  deny  this 
statement,  having  no  means  of  knowing  its  truth  or  falsehood, 
There  was  contradictory  evidence  as  to  whether  the  defendant  said 
t  he  would  keep  the  notes  to  be  returned  to  the  plaintiff  when  he  re" 
quired  it,  or  simply  that  he  would  keep  them,  The  notes  had  been 
seen  in  plaintiff's  possession  before  W.'s  death.  Other  property  of 
W.'s  to  a  considerable  extent  was  shown  to  have  been  in  the  plain- 
tiff's power,  which  was  found  undisturbed  by  the  executor:  Held, 
that  the  declaration  made  by  the  plaintiff  was  evidence  to  go  to  the 
jury  in  her  favor,  on  the  ground  (though  very  slight)  of  the  defend- 
ant's acquiescence  in  its  truth,  and  also  as  being  a  part  of  the  rts 
gtstct  on  the  occasion  of  defendant's  obtaining  the  notes,  and  as 
giving  a  character  to  the  whole  conduct  of  the  plaintiff  Haydep  v. 
Corner,  1  Ad.  &  E.  162. 

4.  (CSv$$*€xammation  as  to  contents  of  mitten  instrument.)  On  the 
trial  of  an  action  by  a  purchaser  of  an  estate  against  the  auctioneer, 
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to  recover  the  deposit  on  a  More  of  title,  the  auctioneer's  receipt 
and  the  eonditioM  of  sale  were  produced,  one  of  which  prescribed 
the  execution  of  an  agreement  by  the  purchaser.  It  was  proved 
also  that  a  written  agreement  respecting  the  sale  had  in  feet  been 
signed  by  the  plaintiff  t  Held,  that  the  defendant  was  entitled  to  ask 
whether  that  agreement  related  to  the  deposit,  as  the  answer  might 
make  it  necessary  for  the  plaintiff  to  produce  the  written  instrument 
as  part  of  his  case.  Curtis  v.  Greated,  1  Ad.  &  B.  167. 
&  (Entry  by  party  deceastd-^Deposuvms  in  bankruptcy.)  A  written 
memorandum  of  an  arrest,  and  of  the  place  where  it  occurred,  made 
by  a  sheriff's  officer  at  the  time,  sent  immediately  to  the  sheriff's 
office,  and  filed  there  in  the  course  of  business,  k  not  admissible 
after  the  officer's  death  as  evidence  of  the  place  of  the  arrest,  in  an 
action  between  third  parties  t  for  the  noting  of  the  place  was  no 
part  of  the  regular  course  of  the  officer's  duty. 

Depositions  taken  before  commissioners  of  bankrupt  on  opening 
the  commission,  and  enrolled  by  the  assignees  according  to  6  Geo. 
4,  c.  16,  s*  96,  are  not  evidence  against  them  in  an  action  brought 
to  dispute  the  commission  by  disproving  the  act  of  bankruptcy. 
Chamber*  v.  Bcrnatcom,  4  Tyr.  531. 

EXECUTOR  AND  ADMINISTRATOR. 

1  >[E*idmct  to  rebut  plea  of  plmtarfministrsvU.)  Where  an  executor 
pleads  plene  administratis  (whereon  issue  is  joined,)  and  shows  pay- 
ments made  by  him  to  the  amount  of  the  assets  proved  by  the  plain'* 
tiff  to  have  come  to  his  hands,  the  plaintiff  may  show  in  answer  that 
the  funds  applied  to  such  payments  did  not  come  to  the  defendant 
as  executor,  hut  were  handed  to  him  in  trust  to  pay  the  testator's 
debts,  and  were  no  part  of  the  assets  before  proved  to  have  come  to 
his  hands.    Marston  v.  Doumes,  1  Ad*  &  £.  31. 

2.  (Agreement  of  administrator  de  ton  tort,  how  far  Conclusive  on  htm.) 
Lessee  of  premises,  under  a  covenant  of  re-entry  in  case  the  rent 
should  be  in  arrear  twenty-eight  days,  died  in  bad  circumstances, 
and  A^  his  brother,  administered  de  son  tort  A.  agreed  with  the 
landlord  to  give  him  possession,  snd  suffer  the  lease  to  be  cancelled, 
on  his  abandoning  the  rent,  which  Was  twenty-eight  days  in  arrear. 
A*  afterwards  took  out  administration :  Held,  that  the  agreement 
of  A*,  as  administrator  de  son  tort*  did  not  Conclude  him  as  rightful 
administrator,  nor  give  any  right  of  possession  to  the  landlord  who 
had  entered  under  the  agreement,  but  who  had  not  made  any  formal 
claim  in  respect  of  the  forfeiture,  nor  taken  any  regular  surrender 
of  the  lease.    Doe  d.  Hornby  v*  GUnn,  1  Ad.  &  E.  49. 

3.  (iAobU&y  of  administrator  in  occupation  of  premises,  on  covenant  of 
his  intestate.)    Where  an  administrator  has  occupied  premises  de* 
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mised  to  the  intestate,  it  is  no  plea  to  an  action  of  covenant  to  par 
rent  and  taxes,  mtdto  repair,  that  the  premises  yield  no  profit  (Shep. 
Touch.  178;  Lord  Ray m.  553;  1  Salk.  316.)  Tremtere  v.Morioon, 
1  Binf .  N.  C.  88. 
4.  (Liability  of  executor  to  covenant*  of  lease.)  Covenant  against  an 
executor,  sued  as  assignee,  for  breaches  of  covenants  to  pay  rent 
and  to  repair,  incurred  in  his  time.  Plea,  that  defendant  was  execu- 
tor of  the  lessee;  that  the  premises  vested  in  him  as  such  executor 
only ;  that  the  profits,  at  the  time  he  became  executor,  and  since 
that  hitherto,  were  less  than  the  rent  reserved ;  and  that  defendant 
had  paid  the  plaintiff  before*  the  commencement  of  the  suit,  £250, 
being  all  that  remained  in  his  hands  of  the  said  profits  by  him  at  any 
time  received  from  the  said  premises,  and  that  he  had  never  since 
received  any  such  profit  Another  plea  went  on  to  state,  that  the 
said  sum  of  £350  was  all  that  remained  in  defendant's  hands,  not 
only  on  account  of  the  profits  of  the  premises  received  by  him,  but 
of  all  the  goods  and  chattels  which  were  of  the  deceased  which  had 
come  to  his  hands  to  be  administered ;  and  that  he  had  not  at  fie 
commencement  of  the  sutf,  or  at  any  time  since,  any  profits,  goods,  or 
chattels,  of  the  deceased  in  his  hands  to  be  administered :  Held,  on 
special  demurrer,  that  both  pleas  were  insufficient ;  the  first  for  not 
stating  that  defendant  had  no  other  assets  of  the  deceased  which 
had  come  to  his  hands  to  be  administered ;  the  second,  for  not  stat- 
ing that  he  had  no  assets  in  the  interval  between  the  payment  of  the 
£350  and  the  commencement  of  the  suit  (4  B.  &  Ad.  341.)  Reid 
v.  Lord  Tmderden,  4  Tyr.  111. 

FRAUDS,  STATUTE  OP. 

I.  (What  an  undertaking  for  the  debt  or  default  of  another  within  the 
statute.)  The  plaintiffs,  owners  of  a  ship  hired  on  charter-party  by 
A.,  refused  to  allow  her  to  sail  until  certain  disputes  about  the  freight 
between  them  and  A.  were  settled  by  A.'s  giving  security ;  where- 
upon defendant,  in  consideration  that  the  plaintiffs  would  let  A.  sail 
without  giving  security,  undertook  to  get  B.  to  sign  the  guarantee 
hereunder  stated,  and  deliver  it  to  the  plaintiffs  in  a  week :  Held, 
that  this  was  not  on  A.'s  part  an  undertaking  for  the  debt,  default, 
or  miscarriage  of  another,  within  the  Statute  of  Frauds. 

The  guarantee  to  be  signed  by  B.  ran  thus : — *  Whereas  A.  has 
hired  your  ship  for  six  months  from  the  13th  July  1880,  and  such 
longer  time  as  his  intended  voyage  may  require,  and  has  paid  or 
secured  the  freight  for  six  months  from  the  30th  August  1830,  and 
is  about  to  leave  England,  I  guarantee  the  payment  of  freight  which 

x  shall  secure  for  any  portion  of  the  voyage  after  the  said  six  months  :* 
Held,  that  this  was  an  undertaking  within  the  Statute  of  Frauds,  and 
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i  insufficient  for  want  of  consideration  apparent  on  the  face  of  it ; 
mad  therefore  that  nominal  damages  only  could  be  recovered  against 
the  defendant  for  failing  to  procure  B.'s  signature  according  to  his 
promise.  (1  B.  &  Ad.  415.)  BusheU  v.  Bcarxm,  1  Bing,  N.  C.  10a 
2.  {Collateral  undertaking,  what  %$•)  A.  introduced  B.  to  C,  an  up- 
holsterer, and  asked  C,  in  B.'s  presence,  if  he  had  any  objection  to 
supply  B.  with  some  furniture,  and  that  if  he  would,  he  (A.)  would  be 
answerable.  C.  asked  A.  what  credit  he  wanted,  and  A.  answered, 
*  he  would  see  it  paid  at  the  end  of  six  months.'  C.  assented,  and  A. 
gave  him  the  order,  and  the  goods  were  supplied  to  B.  accordingly. 
At  the  end  of  six  months,  B.  not  having  paid  anything,  C.  applied  to 
A.,  and  he  paid  him  the  .price.  The  entry  in  C.'s  books  was,  '  Mr. 
B.per  Mr.  A.'-— In  an  action  by  A.  against  B.  for  money  paid,  held, 
that  the  jury  were  warranted  in  finding  that  A.'s  engagement  was 
not  a  collateral  undertaking.  Simpson  v.  Ptnton,  2  C.  &  M.  430. 
GUARANTEE. 

(Statement  */  cen$ider*tion.— Evidence.)  Assumpsit  on  the  following 
guarantee :— '  You  will  be.  so  good  as  to  withdraw  the  promissory 
note,  and  you  shall  receive  from  me  the  amount  of  it  at  Christmas, 
together  with  my  son's  memorandum,  making  in  the  whole  45I.9 
A  promissory  note  for  357.,  made  by  the  defendant's  son,  and  paya- 
ble to  the  plaintiff  was  proved  at  the  trial;  but  not*  the  memoran- 
dum. The  plaintiff  proved  the  guarantee,  and  a  subsequent  admis- 
sion of  the  defendant  that  he  had  to  pay  the  plaintiff  451.  due  from 
his  son :  Held,  first,  that  the  plaintiff  was  not  bound  to  produce  the 
memorandum ;  secondly,  that  the  consideration  (the  withdrawing  ef 
the  note,)  was  sufficiently  stated  to  satisfy  the  Statute  of  Frauds, 
.  though  the  amount  and  maker's  name  were  not  specified ;  there  be- 
ing no  evidence  of  any  other  note  to  which  the  agreement  could 
apply.  Shertrtdt  v.  Cheek,  1  Ad.  &  E.  57. 
HUSBAND  AND  WIPE. 

1.  The  judgment  of  the  K.  B.  in  the  case  of  N\tr$e  v.  WUU,  4  B.  &  Ad. 
739,  (L.  M.  vol.  11,  p.  484,)  was  affirmed  in  the  Exchequer  Chamber. 
WxOs  v.  Morse,  1  Ad.  &  E^65.) 

2.  (Wife's  agency.)  In  an  action  on  the  case  for  negligence  against  a 
livery-stable  keeper  as  bailee  of  a  gig,  it  appeared  that  the  plaintiff 
having  bought  the  gig  from  its  former  owner,  the  latter  went  to  the 
defendant's  premises  for  the  purpose  of  directing  a  transfer  of  it  to 
the  plaintiff,  and  there  saw  the  defendant's  wife,  who  was  in  his 
counting-house,  and  gave  directions,  which  were  obeyed  by  the  fore- 
man, to  bring  out  the  gig,  and  on  the  instructions  being  given  to 
make  the  transfer,  wrote  something  in  the  counting-house;  she 
subsequently  agreed  with  the  plaintiff  as  to  the  charge  for  the  stand- 


Digitized 


by  Google 


438  Digest  of  English  Cases.  [April, 

iof  of  the  gig ,  and  kid  a  conaesunkation  with  the  plaintiff's  attorney 
on  the  subject  of  the  transfer  when  be  went  to  demand  it,  on  which 
occasion  be  found  her  writing  in  the  counting-bouse :  Held,  that 
theee  frets  were  evidence  to  go  to  the  jury  that  die  was  the  agent 
of  her  husband,  for  the  purpose  of  receiving  notice  of  the  i 
ofthe  gig  to  the  plaintiff!    PHmmwr  v.  Sefis,  3  N.  &  M.  4BEL 

&(JTAs*t»  hrtmchofcomStumU  kM  during  widow***.) 
?iaed  to  a  woman  daring  widowhood,  do  not  pass  o?er  to  the  re- 
mainder-man on  her  co-habiting  with  a  man,  who,  under  an  illegal 
marriage,  holds  himeelf  out  as  her  husband.  Nor  is  ae,  by  so  doing, 
estopped  to  show  the  invalidity  of  the  marriage.  JSkn  v.  Wmd,  1 
Bing.  N.  C.  & 

4  (To  a  plea  of  corertare,  the  plaintiff  replied  that  the  husband  was 
an  alien,  not  a  subject  of  this  country  by  naturalization  or  otherwise, 
and  at  the  time  of  the  contract  residing  in  France ;  that  the  defend- 
ant lived  in  this  kingdom  separate  from  her  husband ;  that  the 
plaintiff  gare  no  credit  to  her  husband,  but  contracted  with  her  as  a. 
feme  sole:  Held  bad.  (8T.R.545;  9Bing.292.)  SbtUtmr.Bus- 
nmek,  1  Bing.  N.  a  139. 

ILLEGAL  CONTRACT. 

Where  a  statute  contains  regulations  for  the  protection  of  the  public 
against  frauds  in  the  sale  of  goods,  a  seller  cannot  recover  die  price 
of  goods  sold  in  contravention  of  such  regulations,  although  the 
statute  does  not  in  terms  prohibit  the  sale  or  avoid  the  contract,  bat 
imposes  a  penalty  on  the  seller.  The  case  is  different  where  there 
is  only  a  breach  of  a  mere  revenue  regulation  which  is  protected 
by  a  penalty. 

The  acts  36  G.3,  c  86,  and  38  6.  3,c73>  'to  prevent  abuses 
and  fraud*  in  the  packing,  weight  and  sale  of  butter,'  require  that 
makers  of  vessels  for  the  packing  of  batter  shall  brand  them  with 
their  names,  under  a  pecuniary  penalty,  and  that  sellers  of  butter 
shall,  under  a  further  penalty,  use  vessels  so  branded,  and  brand 
them  also  with  their  own  names.  Where  butter  was  sold  in  firkins 
not  so  branded,  it  was  held  that  the  seller  could  not  maintain  an 
action  for  the  price,  (11  Bast,  300;  Carth.  253 ;  Skin.  323;  1  M«CL 
&  Y.  119;  9B.  &  C.  193;  1  M.  &  S.  593;  11  East,  180;  10  B.  & 
C.93;3B.&Ad.221.)    IMer  v.  Tfcjtor,  3  N.  &  M.  244. 

INSURANCE. 

1.  (Termination  of  adventure.)  Insurance  on  ship  at  and  from  St  Vin- 
cent, and  all  or  any  of  the  West  India  Islands,  to  her  port  or  ports 
of  discharge  and  loading  in  the  United  Kingdom,  during  her  stay 
there,  and  thence  back  to  Barbadoes,  and  all  or- any  of  the.  West 
India  colonies,  until  the  ship  should  have  arrived  at  her  final  port  aa 
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aforesaid:  Held,  that  the  adventure  terminated  at  the  place  in  the 
West  India  colonies  where  she  substantially  discharged  her  cargo 
from  the  United  Kingdom.  (3  Camp.  437.)  It  appeared  that  she 
discharged  all  the  cargo  except  some  coals  and  bricks,  (about  one- 
eighteenth  of  the  whole  in  value  and  more  than  one-third  in  weight,) 
at  Barbadoes,  and  was  proceeding  elsewhere  for  a  fresh  cargo.  It 
became  a  question  on  the  evidence,  whether  or  not  the  coals  and 
bricks  were  retained  for  the  mere  purpose  of  ballast  The  jury 
having  found  that  the  cargo  was  substantially  discharged,  the  Court 
refused  to  disturb  the  verdict  Moore  v.  Taylor,  1  Ad.  &  E.  25;  3 
N.  &  M.  406. 

2.  ( What  it  an  untrue  representation  inaltft  policy.)  By  a  declaration 
and  statement  as  to  health,  &c  signed  by  the  assured,  previous  to 
effecting  a  policy  on  a  life,  it  was  agreed  that  if  any  untrue  aver- 
ment was  contained  therein,  or  the  facts  required  to  be  set  forth  in 
the  proposal  annexed  were  not  truly  stated,  the  premiums  were  to 
be  forfeited,  and  the  assurance  be  absolutely  void.  The  statement 
as  to  the  health  of  the  party  was  untrue  in  point  of  feet,  but  not 
within  the  knowledge  of  the  party  making  it :  Held,  that  the  pre- 
miums were  forfeited.    DuckeU  v.  WMiams,  2  C.  &  M.  34R 

LANDLORD  AND  TENANT- 

1.  (Pleading.)  Declaration  stated,  that  in  consideration  that  defend- 
ant had  become  tenant  to  plaintiff  of  premises;  upon  the  terms  that 
he  should  during  his  tenancy  keep  the  premises  in  tenantable  re- 
pair, the  defendant  agreed  to  keep  the  same  in  tenantable  repair 
^during  the  said  tenancy.  It  was  proved  that  he  took  the  premises 
by  written  agreement  for  three  years  and  a  quarter,  and  engaged  to 
keep  them  in  good  repair  wtiile  in  his  occupation ;  but  the  agree- 
[  ment  was  not  stamped  as  a  lease,  nor  signed  by  both  parties :  Held, 
that  though  the  agreement  was  void  as  to  the  duration  of  the  term 
by  the  Statute  of  Frauds,  yet  the  defendant  was  bound  by  the  cove- 
nant to  repair,  and  that  the  count  was  applicable.  Richardson  v. 
Gifford,  1  Ad.  &  E.  52;  3  N.  &  M.  325. 

3.  A  tenant  about  to  leave  his  farm,  advertised  for  sale  by  auction  his 
stock  and  furniture.  The  landlord,  who  had  notice  of  the  intended 
sale,  afterwards  received  from  the  tenant  rent  already  due  and  to  be 
due  at  the  expiration  of  the  tenancy :  Held,  that  such  receipt 
of  rent  did  not  raise  an  implied  promise  on  the  landlord's  part  not 
to  interfere  with  the  sale,  or  .prevent  the  removal  of  the  property. 
Bu*%v.*fcter,3N.&M.381. 

&iDeUn*ination  of  tenancy— ffoy-going  crop*— Evidence.)  In  an 
action  by  tenant  against  landlord  for  an  illegal  distress,  all  matters 
in  dispute  were  referred  to  an  arbitrator,  who  was  to  determine  what. 
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should  be  done  with  respect  to  the  lead.  He  awarded*  wkk  i 
to  the  land,  that  from  the  date  of  Ui  award  the  tenancy  ssmmM  cease, 
and  the  tenant  should  deliver  op  possession  within  a  month.  Pos- 
session  was  delivered  op  and  taken  accordingly.  A  jndgnacst  cred- 
itor of  the  tenant  afterwards  issued  execution,  and  took?  the  growing 
crops :  Held,  first,  that  the  award  did  not  transfer  the  property  is 
the  crops,  (15  Bast,  100;)  secondly,  that  the  award  was  siliniinilili 
in  evidence  on  the  trial  of  an  issue  between  the  landlord  and  the 
judgment  creditor,  upon  the  question  to  which  of  them  the  crops 
belonged  at  the  time  of  the  execution. 

A  tenant,  whose  tenancy  is  determined  after  Lady-day,  by  an 
agreement  which  is  silent  as  to  away-going  crops,  is  not  entitled  to 
such  crops  under  a  custom  which  gives  the  tenant  such  crops  '  upon 
the  regular  determination  of  a  Lady-day  tenancy.9  Thorpe  v.  JEyre, 
3N.&M.214 

4.  {Liability  of  under-lessee.)  Lessee  for  years  underlet  for  a  term 
longer  than  his  own,  the  under  lessee  covenanting  to  pmy  rent  to 
him:  Held,  that  the  lessee's  executor  might  sue  the  under  lessee 
for  rent  accruing  due  during  the  continuance  of  the  lessee's  term. 
(Co.  Lit  93  a,  151b;  1  Ld.  Raym.  99;  IT.  R.  441;  2Wils.375.) 
Baker  v.  Gostling,  1  Bing.  N.  C.  19. 

5.  [Right  of  tenant  to  dispute  landlord's t  title.)  In  replevin,  it  appeared 
that  the  plaintiff  came  into  possession  under  a  party  who  had  paid 
rent  on  a  distress  by  the  defendant :  Held,  that  after  proof  of  that 
fact,  the  plaintiff  was  estopped  to  dispute  the  defendant's  title  to  the 
rent,  although  the  defendant  inadvertently  put  in  evidence  a  docu- 
ment which  showed  that  the  plaintiff's  predecessor  occupied  under 
a  demise  to  which  the  defendant  was  a  stranger  in  law.  (6  Taunt 
903;  1  Bing.  147;  3  Campb.  379.)— Cooper  v.  Blmndfrl  Bing.  N. 
C.45. 

LEASE. 

{Execution  of  leasing  power.)  By  a  marriage-settlement  lands  were 
limited  in  strict  settlement,  and  a  power  was  reserved  to  the  per- 
sons in  actual  possession  under  the  limitations,  to  lease  any  part  of 
the  lands  for  three  lives  or  twenty-one  years,  so  as  upon  every  such 
lease  there  should  be  reserved  and  continued  payable  lhy  half- 
yearly  payments,  the  best  and  most  improved  yearly  rents  that  could 
be  reasonably  had  or  obtained,  without  taking  any  fine  or  income  for 
the  same.'  By  lease  dated  1 1th  Jan.  1 783,  a  tenant  for  life  demised  a 
part  of  the  settled  estate,  to  hold  froth  the  Ok  of  January  preceding, 
'  for  the  lives  of  three  persons  named  therein,'  yielding  and  paying 
yearly  and  every  year  during  the  said  term  the  yearly  rent  of  £31. 
life,  at  or  upon  the  two  most  usual  feasts  or  days  ofptnpnent  «n  the 
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Hay,)*** AMrfe/A..MfiatoeIlte  Ar+m&* f» Baptombef,) by 
«venewd  equal  portions,'  J&c.*  Held,  that  the  lease  we*  not  a  due 
oxeeution  of  fee  power,  and  was  therefore  rnveMd ;  and  that  leaaea 
oY  other  estatesm  the  same  pert  of  the  country  were  iiet  admissible 
in  evidence  to  show  that  tile  days  on  which  the  rent  was  weened 
m  the  iaaae  were  me  nawal  half-yeaaty  days  af  payment  of  rant  hi 
that  part  of  thaoanntry.  (5  B.  &  A.  268,371;  8  Aaeewia,  138, 
pL€7.)    Aed.Jfamatv.afcm, *  C.fcM.9t7. 

LEGACY. 

{  Exemption  of  from  duty.)  A  testator  in  his  will  directed  that  certain 
charity  legacies  should  be  paid  prior  to  his  debte  and  other  legacies, 
and  that  aU  his  legacies  should  be  paid  within  two  j*Wyfrttfrom 
«&fy ;  Held,  that  the  exemption  was  not  limited  to  the  legacies  pay- 
able within  two  years,  but  extended  also  to  a  legacy  given  by  a  sub* 
sequent  codicil,  and  made  payable  at  a  different  period.  Byru  v. 
Currey,  4  Tyr.  478. 

LIEN. 

A  mortgage-deed  was  delivered  to  A.,  an  auctioneer,  for  the  propose 
of  obtaining  payment  of  the  principal  and  interest  dte  thereon  from 
the  mortgagor,  and  A.  made  several  applications  for  that  purpose ; 
Held,  that  he  had  no  lien  on  the  deed  in  respect  of  the  charge  for 
making  such  applications.  (5  M.  &  $.  180;  Ry.  &  M.  198;  IN. 
&M.  235;  4  Taunt  807.)    Sandenon  v.  BeU,  2  C  A  M.  304. 

LIMITATION  OP  ACTION. 

{BymctofpmiiamtnL)  Goods  mortgaged  to  A.  were  seised  out  of  the 
possession  of  R,  an  assignee  of  the  mortgagor,  and  sold,  for  toils 
claimed  to  he  due  to  a  Canal  Company.  A  clause  in  the  Canal  Act 
limited  the  commencement  of  actions  for  any  thing  done  in  pur- 
suance of  the  act  to  within  eix  months  after  me  faetammHUd: 
Held,  that  no  injury  resulted  to  A.  until  the  sale,  and  therefore  that 
an  action  of  trover,  brought  by  him  within  six  months  of  the  sale, 
but  not  of  the  seizure,  was  in  time.  But  semefe,  that  B.  must  have 
commenced  to  action,  whether  of  trespass  or  trtivev,  within  six 
months  of  the  amure.  (2  H.  Bl.  14;  1  Bing.  H7.)  Jtamr  v. 
Summn  Carnal  Company,  3N.4M.  391. 

LIMITATIONS,  STATUTE  OP. 

1.  {RcpHcdtion  of  ike  simtutt  to  plea  of  stt-ofy  tjgkd  of)  A  plea  of  set- 
off stated  that  plaintiff  made  his  promissory  note  payable  to  A., 
which  was  duly  indorsed  and  delivered  to  defendant  after  A.*s  death 
by  her  administrator,  and  was  unpaid.  Replication,  that  the  sup- 
posed cause  of  set-off  did  not  accrue  to  the  defendant  within  six 
vol.  xm. — no.  xxvi.  17 
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yean,  in  manner  and  form,  &c:  Held,  that  tail  replication! 
ted,  not  only  the  making  of  the  note,  but  the  indorsement  of  it  by 
A.'a  administrator  to  the  defendant ;  and  that  the  defendant  might 
therefore  avail  himaelf  of  memorandum*  of  the  payment  of  interest 
written  on  the  note  by  A.  (before  Lord  Tenderden's  act,)  to  bar  the 
statute  of  limitations.  QaU  v.  Gopcm,  1  Ad.  &  E.  10a 
%  (Payment  tfinttrtMonnrtegwenby  pari*  A  pariah  vestry 

passed  a  resolution  to  borrow  money  from  An  who  advanced  it,  and 
took  promissory  notes  for  the  amount,  made  by  R,  C,  and  D.,  who 
were  churchwardens  and  overseers,  and  who  added  to  their  signa- 
tures the  titles  of  their  offices.    Interest  was  paid  upon  the  notes 
from  the  parochial  funds,  and  the  accounts  containing  the  item  were 
allowed  by  the  vestry ;  and  B.,  together  with  other  parishioners, 
signed  the  allowance  in  one  instance.    A.,  B.,  and  C,  resided  con- 
stantly in  the  parish.    Within  six  years  after  W.'s  signature  of  the 
allowance  (but  not  within  six  years  from  the  making  of  the  note) 
an  action  was  brought  upon  the  note  against  A.,  B.y  and  C,  and  the 
Statute  of  Limitations  was  pleaded.    The  jury  having  found  for  the 
plaintiff,  the  Court  sustained  the  verdict    Rtw  v.  Pettet,  1  Ad.  & 
E.19& 
3.  (Effect  of  payment  of  principal  and  interest.)    A  testator  bequeathed 
to  his  two  daughters  £250  each,  to  be  paid  at  the  age  of  twenty- 
one  ;  and  till  that  period  the  expenses  of  their  board,  clothes,  and 
education,  to  be  paid  by  his  executors ;  and  he  appointed  executors 
and  also  trustees,  with  all  necessary  powers  to  carry  the  will  into 
effect    At  a  meeting  of  the  trustees  and  executors  for  the  purpose 
of  settling  the  testator's  affairs,  the  executors  paid  over  to  the  trus- 
tees a  sum  of  £500  to  be  set  apart  for  the  payment  of  the  above 
legacies.    The  trustees  lent  out  that  money  on  a  promissory  note, 
which  described  them  as  *  trustees  acting  under  the  will  of  A.  B.  r* 
Held,  that  payment  of  principal  and  interest  to  one  of  the  legatees 
was  sufficient  to  take  the  case  out  of  the  Statute  of  Limitations,  so 
as  to  enable  the  trustees  to  recover  upon  the  note.    The  court  con- 
sidered the  payment  to  the  legatee  as  payment  to  the  agent  of  the 
trustees.    Megginson  v.  Harper,  2  C.  &  M.  322;  4  Tyr.  94. 
4.  (Continuance  of  by  writ.)    Where  a  writ  of  summons,  tested  in  time 
to  save  the  Statute  of  Limitations,  was  re-sealed  in  consequence  of 
an  alteration  in  the  description  of  the  defendant,  and  of  his  resi- 
dence, and  was  not  served  till  after  the  expiration  of  the  six  years : 
Held,  that  the  re-sealing  did  not  amount  to  a  re-issuing  of  the  writ, 
and  that  the  plaintiff  need  not  show  when  it  took  place.    Bratik- 
wtite  v.  Lord  Montford,  2  C.  &  M.  408. 
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MASTER  AND  81RVANT. 

(Payment  to  servant,  when  a  good  payment  to  the  wuuier.)  Payment 
mculct  to  an  apprentice  in  his  matter's  counting-house,  not  in  the 
usual  coarse  of  business,  but  on  a  collateral  transaction,  is  not  a 
good  payment  to  the  master:  e.  g.  payment  by  a  stakeholder  of  a 
deposit  in  his  hands  to  the  apprentice  of  the  party  who  made  the  de- 
posit. Stmderson  v.  Bag,  2  C.  &  M.  308. 
MONEY  HAD  AND  RECEIVED. 

1.  The  plaintiff;  an  attorney,  agreed  for  a  certain  consideration  to  con- 
vey to  the  defendant  an  estate,  which  the  defendant  had  bought  on 
the  terms  of  the  vendor  and  vendee's  paying  for  the  conveyance  in 
equal  proportions,  and  agreed  also  that  if  the  vendor  objected  to 
pay  any  expenses,  he,  the  plaintiff;  would  not  apply  to  the  defend* 
ant  for  any  further  remuneration.    The  plaintiff  made  the  convey- ' 
anee.    The  defendant  agreed  with  the  vendor,  that  if  the  latter 
Would  pay  the  whole  expense  of  another  transaction  between  him- 
self and  the  defendant,  he,  the  vendor,  should  not  pay  the  plaintiff 
any  of  the  expenses  of  the  above  conveyance :  Held,  that  so  mack 
of  those  expenses  as  the  defendant,  as  between  himself  and  the 
vendor,  had  been  allowed  to  set  off  against  his  share  of  liability  on 
the  other  transaction,  was  money  had  and  received  to  the  plaintiffs 
use,  and  might  be  recovered  by  him,  besides  the  consideration  origi- 
nally agreed  upon  for  making  the  conveyance.    JVVy  v.  Reynold*  1 
Ad.  &  E.  159. 

2.  {lor  pr§eeeda  of  slock  sold  wuler  forged  power  tf  A  stock- 

holder, whose  stock  has  been  sold  without  his  knowledge  under  a 
forged  power  of  attorney,  may  maintain  an  action  for  money  had 

•  and  received  against  the  party  who  holds  the  proceeds  of  the  sale. 
(6  B.  &  C.  551 ;  Styles  Rep.  347;  13  East,  409.>-Jtfars*  v.  Ktatmg, 
(in  the  House  of  Lords,)  1  Bing.  N.  C.  10&. 

8.  In  1810  the  defendant's  wife  died  seised  'of  certain  freehold  land, 
with  which  was  intermixed  also  certain  copyhold,  to  which  she  had 
been  admitted  in  1804.  She  left  surviving  her  the  defendant  and 
an  only  daughter,  who  was  shortly  after  admitted  to  the  copyhold, 
and  married  in  1815.  The  defendant  remained  in  possession  ever 
since,  of  the  freehold  as  tenant  by  the  curtesy,  and  also  of  the 
copyhold,  letting  both  at  an  entire  rent,  and  never  recognising  any 

-  right  in  his  daughter  or  her  husband  to  either  the  copyhold  land  or 
the  rent  The  husband  sued  him  for  money  had  and  received*  -  No  , 
title  was  proved,  except  from  the  court-rolls  of  the  manor :  and  it 
wis  insisted  that  the  defendant's  possession  must  be  taken  to  have 
continued  for  the  protection  of  his  daughter's  right,  and  that  he  was 
therefore  her  agent  for  receipt  of  the  rent  of  the  copyhold,  and  lia- 
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Me  in  tbit  fbim  of  action  to  refund  it:  HeM,  hwnwn,  that i 

lion  oooid  not  no  «neintnined  wkhoot  actual  fvoof  of  sonh 

or  of  name  goo  ognitiaa  by  him  of  his  daoffrtarW  right,  so  as  to  eetab- 

heh  a  priority  between  the  plaintiff  and  defendant,  and  avoid  the 

aneatien  of  titta,  which  would  otherwise  nave  aiiaon.    CZevvnact  v. 

Jfariaalf,4Tyr.l47. 

4.  A  broker,  employed  by  two  of  three  pert-owner*  of  «ahe>  to  awH  it, 
paid  tbooe  two  their  shares  of  the  pt oooada,  bet  refused  to  pey  tbt 
thifd  bis  shave  witbont  their  consent,  though  be  bad  admitted  the 
anMHUit  to  be  in  bis  bands:  Held,  that  the  owner  could  not  ane  him 
for  money  had  and  received-    IMmU  v.  Qrjfitk,  4  Tyr.  487, 

PAETNflRSffiP. 

1.  (ifc>go*  )kpt*iiian>,  tmvUmct  #/)  Where  parties  enter  in**  a  osn- 
traetof  |parttwt«1iipinoontio^rentionofnVelaw,it  is  void,  and  will 
confer  no  right  on  either  party  as  against  the  ether.  Two  pereeno 
etrtied  on  hosineoa  as  pawnbtekori  under  a  partnership  deed.  The 
busliiem  was  solely  conducted  by  one  of  thetn,  whose  nasneakme 
appeared  over  the  4eer  and  on  the  planted  tietetsaad^nplicateg 
used  in  the  tree>,  und  In  wnose  name  only  the  license  arm  gsaini  J. 
.flenMfet<mat  feettgh  the  parties  might  hnve  made  tl*  amalein  Mmli 
to  tte  ipenaMcftfaiposed  by  the  an*.  99  fc40G.3,c,*9,7ettm*as 
there  wm  noectnnl  agreement  ie  carry  on  the  pnrtnemtnpin  ouch 
amaiine'i  as  to  contravene  the  law,  •ho  oontraot  wan  sot  said, 
wftrstsnwiar  v.  Lewis,  4  Moo.  ASc.l;2C.&M. 274. 

%  {bight  a/  afffa*  b#u*m  powwn  ■.)  A.  and  &  entered  mm  inu^uer- 
sWptoWor%%eoaltHiDfu  It  was  worired  euV*nd  ttepfe  fihM  up. 
A/thOn  said  be  would  jcrin  in  no  more  coal  pan;  and  they  aareed  to 
divide  fcetrtewfla  and  materia)*,  each  tahmg  half  in  vak»f  antkle 
by  eftide,  according  to  a  Valuation  to  be  made.  The  valuation 
having  been  made,  R  agreed  to  tehethe  wholes  aoc  ardiag  to  it,  and 
eattfdhmjr  too*  possession  rf  the  whole:  HeW,  that  A.  had  an  im- 
mediate tight  of  action  for  the  value  of  a  moiety.  (2  T.  R.  476; 
HoWaN.P.a866;  «Bing.S4;  ^Biiig.  17a)  Held  also,  that  is 
tue<*e)oatbawmineralymr  the  information  of  the  parties,  and  not 
binding  on  them,  it  did  net  venture  a  stamp.  Jmcksm  v.  iflapawrf, 
&<C.*M*8d1. 

&  iMghiitftbiMhl^  A  plaintiff  ttwwversajamit 

three  puvtaere^trafe^ 

one  only,  wno  thereupon  pays  the  whole  earn  recovered.  He  can- 
not recover  at  law  agahftft  me  ct^efemkurts  for  contribution:  his 
only  remedy  is  In  equity,  as  in  a  ease  of  a*******?  payment  by 
One  partnerof  a  debt  doe  from  himself  and  his  eo-partnero  anon 
their  joint  contract.  (6  T.m.  IB6;  7*mg.  Tifj)  JmBsrv.  fjfet- 
«m,3N.&lL95& 
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4.  (IAai&tg  [of  rttind  partner.)  A^  Rand  C,  trading  under  the  firm 
of  A.  and  Bona,  were  indebted  to  D.  A.  retired  from  the  partner- 
ship,  which  continued  to  be  carried  on  under  the  same  name,  B.  and 
C.  undertaking  to  liquidate  the  concerns.  B.  subsequently  left  the 
partnership,  and  a  new  partner  was  taken  in,  and  a  notice  of  the 
previous  dissolution  was  then  inserted  in  the  Gazette,  but  there  was 
no  proof  that  the  plaintiff  ever  saw  it  The  business  was  still  car- 
ried on  under  the  former  style  of  A.  and  Sons,  no  notice  being 
given  of  the  introduction  of  the  new  partner,  and  D.  continued  his 
account  with  them  under  that  name.  About  a  year  afterwards,  in 
a  letter  to  A.,  D.  said  he  was  aware  that  since  the  dissolution  he  had 
no  claim  against  him,  A. ;  but  there  was  nothing  to  show  any  act 
on  the  part  of  D.  by  which  he  expressly  accepted  the  substituted 
credit  of  the  new  partnership :  Held,  that  A.  was  not  discharged 
from  his  liability.  (4  Price,  200;  3  B.  &  A.  611 ;  5.  B.  &  C.  196.) 
JSrwan  v.  Kirwan,  4  Tyr.  491. 

PATENT. 

Case  for  invading  the  plaintiff's  patent-right  to  certain  machinery  for 
drying  calicoes,  &c.  where  the  specification,  after  setting  forth  the 
mode  in  which  the  cloth  was  to  be  extended  for  the  purpose  of 
drying,  proceeded  to  state  that  it  might  be  taken  up  again  by  the 
same  machinery.  The  jury  found  that  the  invention  was  new  and 
useful  on  the  whole,  but  that  the  machine  was  not  useful  in  some 
cases  for  taking  up  goods.  The  Court  sustained  a  veidict  for  the 
plaintiff.    Hawarth  v.  HardcaeUe,  1  Bing.  N.  C.  182. 

PLEADING. 

1 .  (Replication— New  anignment — Conclusion  with  vtri/kaUon  er  to  Ike 
country.)  Declaration  by  indorsee  against  acceptor  of  a  bill.  Plea, 
that  defendant,  to  accommodate  the  drawer,  and  without  any  con- 
sideration, wrote  a  qualified  acceptance  on  blank  paper,  and  deliver- 
ed the  paper  to  the  drawer,  for  the  purpose  of  his  drawing  thereon  a 
bill  at  nine  months ;  that  he  drew  a  bill  at  six  months,  which  was 
the  bill  declared  upon,  and  indorsed  it  without  consideration  to 
S.,  who  indorsed  it  without  consideration  to  plaintiff,  both  8.  and 
plaintiff  well  knowing  all  the  above  facts.  The  plaintiff  new-as- 
signed, that  the  bill  pleaded  was  not  the  same  bill  as  that  declared 
on,  but  another,  for  that  the  bill  declared  on  was  accepted  generally, 
and  the  defendant  never  accepted  the  same  in  any  qualified  manner. 
Plea,  setting  out  as  before  a  qualified  acceptance  on  blank  paper 
for  the  same  purpose  as  before  mentioned,  and  alleging  the  same 
facts  as  to  the  drawing  and  indorsing  of  a  bill,  which  the  plea  stated 
to  be  the  bill  above  newly  assigned ;  omitting  however  to  state  that  - 
the  bill  was  given  without  consideration,  but  stating  that  the  in- 
17* 
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donements  were  made  without  any  sufficient  conmderetioiiy  and 
taattb*  taiofsees  knew  that  the  bill  of  exdiangeinenimuedin  the 
last  plea  was  net  the  hill  above  newly  assigned,  hot  another  and 
a  different  one;  coiidudfog  to  the  country.  Demur ter:  Held,  that 
tins  replication  admitted  the  existence  of  the  biH  mentioned  in  the 
preceding  plea*  and  ought  therefore  to  nave  concluded  with  a  veri^ 


The  plaintiff  had  leave  to  amend,  and  then  replied  *  that  the  de- 
fendant did  not  Write  hia  qualified  acceptance  on  the  said  blank  pa- 
per as  in  the  last  plea  mentioned,  in  manner  and  form/  &cv^  corny 
eluding  to  the  country.  Demurrer;  Held,  that  the  replication 
amounted  in  substance  to  an  allegation  that  no  qualified  acceptance 
was  written  on  the  bill  declared  upon,  and  was  in  effect  an  answer 
to  the  whole  plea*  and  [issue  might  properly  be  tendered  upon  iu 
Htgdon  v.  Thompson,  1  Ad.  fc  E.  910 ;  3  N.  fc  M.  319, 

2.  ( Verj/Umtion  cffUa  t»  akaUmemL)  A  defendant  in  assumpsit  pleaeV 
ed  in  abatement  the  non-joinder  of  another  party  as  a  joint  con- 
tractor, and  his  affidavit  of  verification  stated  that  they  were  part-' 
new  during  the  period  within  which  the  cause  of  action  was  laid  in 
tile  special  counts  of  the  declaration  to  have  accrued,  but  did  not 
show  that  the  partnership  continued  down  to  the  time  laid  in  the 
common  counts  *  Held,  that  it  was  therefore  insufficient  Dibkin  1< 
Pr*o%3N.&M.m 

&  AV  habuit  in  tenementis  is  no  plea  in  an  action  of  debt  for  use  and 
occupation.  (1  Wile.  208,  314;  6  T.  R.  $L)— Curtis  v.  Spitty,  1 
Bing.  W.  C*  1& 

PRACTICE. 

(Jrt  real  action.)  The  tenant  in  a  real  action  is  not  entitled  to  coats 
on  a  nolle  prosequi  (10  Rep,  116  a ;  SI  W.  Bl.  1093.)—  Williams  v, 
Harris,  1  Bing.  N.  C,  ia 

PRINCIPAL  AND  SURETY. 

{Construction  of  undertaking  of  surety.)  A  debtor  gave  a  cognovit  for 
the  payment  of  his  debt  by  instalments  of  £5  each,  with  a  proviso 
that  on  default  made  in  paying  any  instalment,  judgment  might 
be  signed  and  execution  issued  for  the  whole.  By  agreement  of 
the  same  date,  a  third  party  undertook  that,  within  seven  days  a£ 
ter  any  notice  given  to  him  for  that  purpose,  the  debtor  should 
attend  at  a  place  named,  so  that,  in  case  of  any  of  the  instalments 
not  being  previously  discharged,  a  ca.  so*  tor  be  issued  upon  the 
judgment  to  be  entered  up  on  the  cognovit,  might  be  duly  exe- 
cuted ;  and  in  default  of  the  debtor's  appearing  at  the  place  and 
time  specified,  the  surety  undertook  to  pay  the  debt  and  cosuv 
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*be  4nt  m*4m«*\*mg  aneeM,  sad  «etaee  gas**,  the  debtor 
«4*pe«*ed  at  the  pieuu  time  «ad?pla«8j  be*  mm  dtauaai  6*  a 
pronto  to  pay  the  «  in  «  lew  top,  which  he  dad:  Head,  that 
the  surety**  undertaking  was  satiated  by  his  having  ante  laseier- 
ed  the  debtor  to  be  taken  in  execution  on  the  cognovit;  and  that 
he  was  not  bound  to  produce  him  again  upon  notice,  on  default  10 
to  a  subsequent  instalment  Twmr  v.  fjffie,  1  Ad*  E.  34 ;  3  N.  & 
M.354. 

fcENT-CHARGR 

A  rent-Charge  granted  for  life  by  a  tenant  for  yean,  ia  goedes  a  chat- 
tel interest  J  and  the  goods  of  a  stranger  who  is  not  shown  to  hold 
the  premises  by  title  paramount  to  the  rent-charge,  (as  by  a  prior 
demise,)  may  be  distrinned  for  te«  errears.  (7  Rep. 23  a;  Com. Dig. 
Distreee,  B.  9 ;  2  Lutw.  1573  ;  *  Saund.890,  n.7}  If.  B.  11  H.  6, 
93  a,  96  a,  33a;  Bra.  Ah.  PisSrees, pt 6U>— Sqffcsy v.  Bfeeae',  1 
Ad. &  HIM:  3K.lLM.3ia 

SHERIFF. 

{Liability  of—Wh*i\  bound  by  declarations  of  bailiff.)  A  sheriff  is  liable 
for  neglecting  to  sell  goods  taken  under  a  fi.Jh*  within  a  reason- 
able time,  and  before  the  return  of  a  venditioni  exponas*  Deck' 
rations  by  a  bailiff  while  in  possession  of  the  goods,  qflet  the  re- 
turn of  die  JL  fa.,  are  evidence  against  the  sherifl*  and  no  new 
warrant  is  necessary  after  the  writ  of  venditioni  exponas,  in  order 
to  connect  the  bailiff  with  the  sheriff.  (9  Brag.  74ft)  Jacobs  v. 
Humphrey,  2  C.  &  M.  41& 

SHIPPING. 

{Seamen's  wages,)  A  seaman  entered  into  articles,  to  serve  on  beard 
the  ship  R.,  *  bound  from  London  to  the  South  Seas  to  procure  a 
cargo  of  sperm  oil*  and  therewith  to  return  to  the  port  of  London, 
where  the  voyage  was  to  end.'  Instead  of  wages  he  was  to  re* 
ceive  a  certain  sjiare  of  the  net  proceeds  of  the  cargo;  and  it  waa 
stipulated  that  no- one  of  the  crew  /should  demand  or  be  entitled 
to  his  share  of  the  net  proceeds  of  the  said  cargo  until  the  arrival  of 
the  said  ship  at  London,  and  her  cargo  should  be  there  sold  and  de- 
livered, and  the  money  for  the  same  actually  received  by  the  own- 
er.' A  cargo  was  procured,  the  ship  was  afterwards  condemned  in 
a  foreign  port)  and  the  seaman  accompanied  part  of  the  cargo  on 
its  homeward  voyage  in  another  vessel,  but  died  at  sea :  Held,  that 
the  word  until  in  the  articles  was  a  word  of  limitation  of  the  sea* 
man's  right  to  wages,  not  merely  a  postponement  of  the  payment 
of  them ;  and  consequently  that,  aa  the  ship  did  not  return  to  Lon- 
don, the  personal  representatives  of  the  seaman  deceased  could  not 
recover  his  share  of  the  net  proceeds  of  the  eargo,  but  only  on  a 
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for  his  services  in  the  step  which  brought  it  home. 
(8  East,  300;  91Mb.  Adm.  Rep.  508;  Morrison  t.  Hanrihoo, Bell's 
Comm.  915;  2  Vera.  737;  Ld.  Raym.  699,  729;  Abbott  on  Ship. 
448,  [486,  Starve  ed.]>->fc*je  v.  Roy,  4  Tyr.  8» 

BLANDER. 

1.  A  party  is  civilly  liable  for  slanderous  words,  in  consequence  of 
which  special  damage  accrues  to  the  party  slandered,  although  the 
person  to  whom  they  are  spoken  may  not  have  believed  them,  and 
the  damage  may  not  have  resulted  from  the  imputation  thrown 
upon  the  plaintiff's  character.  Thus,  in  case  for  words,  by  reason 
of  which  the  plaintiff  was  turned  out  of  her  lodging  and  employ- 
ment, it  appeared  that  the  defendant  complained  to  EL,  who  was  his 
tenant,  that  her  lodgers,  of  whom  the  plaintiff  was  one,  behaved  im- 
properly at  the  windows,  and  were  such  as  no  moral  person  would 
like  to  have  in  bis  house.  £.  stated  that  she  dismissed  the  plaintiff 
in  consequence  of  the  words,  not  because  she  believed  them,  but 
because  she  feared  it  would  offend  the  defendant  to  keep  her: 
Held,  that  the  plaintiff  was  entitled  to  recover.  Knight  v.  Gibbs,  1 
Ad.  &  E.  43. 

9.  Declaration  for  words  stated  by  way  of  inducement,  that  plaintiff 
was  a  pork  butcher,  and  then  charged  defendant  with  publishing  to 
plaintiff  in  the  presence  of  other  persons,  these  words  of  and  con- 
cerning the  plaintiff:  '  You  are  a  b— y  thief;  who  stole  F.'s  pigs  ? 

You  did,  you  b -y  thief,  and  I  can  prove  it ;  you  poisoned  them 

with  brimstone  and  mustard:9  innuendo,  that  plaintiff  was  guilty  of 
pig-stealing.  The  jury  found  that  the  words  were  spoken  of  plain- 
tiff in  relation  to  kit  trade,  but  not  with  intent  to  impute  felony : 
Held,  that  as  the  words  did  not  of  themselves  necessarily  import  that 
they  were  spoken  of  plaintiff  in  the  way  of  his  trade,  and  there  was 
no  colloquium  concerning  his  trade  laid  in  the  declaration,  the  plain- 
tiff could  not  recover.    Sibley  v.  Tomlins,  4  Tyr.  90. 

TRESPASS. 

1.  (Pleading  tn.)  Plaintiff  declared  for  an  assault  in  seizing  and  lay- 
ing hold  of  him,  pulling  and  dragging  him  about,  striking  him,  forc- 
ing him  out  of  a  field  into  and  through  a  pond,  and  there  imprison- 
ing him.  Plea,  justifying  the  assaulting,  seizing  and  laying  hold  of 
plaintiff,  and  pulling  and  dragging  him  about:  Held:  no  sufficient 
answer  to  the  entire  charge  in  the  declaration.  (5  B.  &  A.  290 ; 
3T*  R.  297;  10  East,  7&y-Busk  v. Park*,  1  Bing.  N.  C. 72L 

2.  {Pleadings  m-Mw  assignment  token  necessary.)  Trespass  for 
breaking  and  entering  plaintiff's  house  and  barn,  and  seizing  his 
goods,  and  casting  and  throwing  them  out  of  the  barn  into  a 
certain  open  piece  of  ground,  and  leaving  them  there,  whereby 
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they  bicim  damaged.  Wees,  the  general  issue,  end  a  justifica- 
tion, the  intseductery  periof  which  eaoepted  the  canting  and  throw- 
ing the  goods  out  of  the  barn,  the  ether  trespasses  being  justified. 
Verdict  for  defendant  en  the  special  plea,  As  plaintiff  on  the  f»ae- 
asi  issue.  On  motion  to  enter  a  general  vesdiot  for  the  defendant, 
oa  the  ground  that  the  manner  4>f  removing  the  feeds  was  mat- 
ter in  excess  and  aggravation,  aadtheiefere  the  plaintiff  ought  to 
havenew  sssifnei:  Held,  that  a  new  assignment  was  wH  necessary, 
iaasnrachsB  past  of  the  trespasses  were  eapseesly  excepted  est  of 
the  plea  by  the  iiftrednotory  part  ef  it.  Maine  v.  Cooper,  2  C.  & 
M.3». 

TROVER. 

1.  {Right  of  mortgagee  of  mines  to  bring  trover  for  iht  produce.)  A.  is 
mortgagee  of  B.  of  leasehold  coal  mines  and  barges,  Ac.  B.  after- 
wards demises  the  mines,  and  assigns  the  barges  to  C.  A.  may 
bring  trover  against  D.  who  tortiously  seizes  and  sells  the  barges 
and  part  of  the  produce  of  the  mines.  Fraser  v.  Swansea  Canal 
Navigation  Company^  N.  &  tt.  391. 

9.  (Ibr  lost  bank  note.)  The  plaintiff  lost  a  bank  note,  which  the  de- 
fendant tortiously  converted  to  his  own  use ;  he  subsequently  paid 
the  plaintiff  part  of  the  proceeds :  Held,  that  the  acceptance  of  such 
part  did  not  waive  the  tort,  but  that  the  plaintiff  might  nevertheless 
sue  for  the  note  in  trover,  the  amount  received  going  in  reduction  of 
damages.    (7  B.  &  C  31G\H ***  *•  Afem*  4  Tyr.  485. 

VENUE. 

By  consent  of  both  parties  the  venue  was  laid  in  London:  Held, 
that  no  objection  could  afterwards  he  taken  to  the  venue,,  although 
it  ought,  under  an  act  of  parliament,  to  have  been  laid  in  Surrey. 
Furnival  v.  Stringer,  1  Bing.  N.  C.  68. 

WARRANTY. 

\QfHoroty  iysermmt)  A  warranty  given  (by  *  person  entrusted  to 
safe*  psiasa  facie  binds  the  pfincspal;  he*  the  warranty  of  a  person 
connnissiened  merely  torfeKwr'tho  thing  seed,  dees  not,  Wees  an 
express  sntnonty  to  warrant  he  shear*.  Whose,  thsusfani,  aiwrse 
having  been  sold  by  A.  to  B^  A.'s  servant,  on  delivering  the  horse 
to  B.,  made  certain  statements,  and  signed  a  receipt  for  the  price, 
containing  a  warranty :  Held,  that  A.  was  not  bound  by  such  state- 
ments and  receipt,  to  express  authority  to  the  servant  to  give  a  war- 
ranty being  shown.     Woodm  v.  Burford,  2  C.  to  M.  391. 

WILL. 

(Proof  of  execution.)  A  bill  was  filed  in  Chancery  against  several  de- 
fendants, whereupon  an  issue  of  devisami  vet  non  was  directed,  in 
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'   which  the  defendants  in  Chancery  were  plaintiffs  and  the  pkmtifF 
r  in  Chancery  defendant,  respecting  a  will  of  1L,  mentioned  in  the 

•  proceedings,  deviling  real  property.  The  issue  was  found  in  the 
afnrmative,  and  the  bill  in  Chancery  was  dismissed  on  the  motion  of 

f  the  plaintiff  in  equity.  At  the  trial  of  the  issue,  B^  one  of  the  three 
attesting  witnesses  to  the  will,  swore  to  its  execution.    The  plain- 

•  tiff  in  Chancery  afterwards  brought  ejectment  on  his  own  demise, 
.    as  heir  at  law  of  M^  against  ens  of  the  defendants  in  Chancery,  who 

claimed  as  devisee  of  MM  for  the  property  which  had  been  the  sub- 
ject of  the  issue.  B.  was  then  dead.  After  this  action  was  com- 
menced, judgment  was  entered  up  on  the' issue  from  Chancery,  in 
the  court  of  law  in  which  it  had  been  tried.    An  order  of  court  was 

,  made  in  the  action  of  ejectment,  that  the  short-hand  writer's  and 
judge's  notes  of  the  evidence  of  such  witnesses  on  the  trial  of  the 
issue  as  should  be  dead  before  the  trial  of  the  ejectment,  should  be 
read  on  the  latter  trial  On  that  trial  the  defendant  gave  evidence 
of  these  several  proceedings,  and  proved  B.'s  former  evidence  from 
the  short-hand  writer's  notes,  andjthen  produced  a  will,  which  was 
identified  as  the  one  produced  on  the  first  trial :  Held,  that  (whether 
on  general  principles  of  law,  or  with  reference  to  the  order  of  court 
above  mentioned),  this  was  sufficient  proof  of  the  execution  of  the 
will,  although  another  attesting  witness  was  alive,  and  in  court  ready 
to  be  examined ;  but  that  the  proceedings  would  not  have  been  of 
themselves  proof  of  the  execution,  without  proof  of  the  evidence  of 
the  deceased  witness. — Wright  v.  Doe  d.  Tatham,  (in  the  Exchequer 
Chamber,)  1  Ad.  &  E.  1 ;  3  N.  &  M.968. 

WRIT  OF  ERROR. 

( Wawtr  of  by  agreement)  The  plaintiff  and  defendant,  by  their  respec- 
tive attorneys,  agreed  that  a  question  disputed  between  them  should 
be  raised  by  demurrer,  in  order  to  a  more  speedy  adjustment  of  it; 
and  that  whatever  the  decision  of  the  court  on  the  argument  might 
be,  each  party  should  pay  his  own  costs,  and  such  decision  skomU 
bind  the  parties.  Judgment  having  been  given  on  the  demurrer  for 
the  plaintiff:  Held,  that  it  was  not  competent  for  the  defendant  to 
sue  out  a  writ  of  error  thereon.  Bwwsn  v.  Lord  Grmistiie,  4  Moo.  & 
8.  33a 
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EQUITY. 

Containing  the  principal  eases  in  5  Simons,  Part  9 ;  5  Blifh,  Part  S  ;  and 
1  Mylne  4b  Keene,  Part  3. 

ASSETS. 

A  testator,  by  his  will,  devised  his  raai  aetata  to  trustees,  tMr  heirs 
and  assigns,  on  trust  to  sell,  and  declared  that  the  money  i 
from  the  sale  should  sink  into  and  become  part  of  his 
tate,  and  he  gave  and  bequeathed  the  sum,  and  all  his  stock,  crop, 
goods  and  effects  whatsoever,  to  the  trustees,  their  executors  and 
administrators,  on  trust,  after  converting  the  same  into  money,  and 

,  paying  all  his  debts,  funeral,  and  testamentary  expenses,  to  pay  cer- 
tain legacies,  and  to  dispose  of  the  residue  in  manner  therein  men- 
tioned :  Held,  that  this  was  substantially  a  devise  ef  the  real  estate 
for  the  payment  of  all  debts,  and  within  the  fourth -section  of  the 
Statute  of  Frauds ;  and,  therefore,  that  the  produce  was  equitable 
assets.  (Silk  v.  Prince,  1  Bro.  C.  C.  138 ;  Barker  v.  May,  9.  B.  & 
C.  489.)— Soames  v.  Robinson,  M.  &  K.  500. 

COVENANT. 

A.,  having  a  leasehold  estate,  on  which  he  had  covenanted  to  erect 
buildings  within  a  certain  time,  bequeathed  it,  and  also  his  personal 
estate,  subject  as  to  the  latter  to  the  payment  of  his  debts,  to  trus- 
tees, for  B.  for  life,  with  several  limitations  over.  A  died  before 
the  time  expired,  leaving  the  covenant  unperformed  in  part :  Held, 
that  no  fund  having  been  provided  by  the  testator  for  the  perform- 
ance of  the  covenant,  it  must  be  satisfied  out  of  his  general  per- 
sonal estate.    MarshmUv.HoUovmy^S.lM. 

EXECUTOR. 

If  an  executor  or  administrator,  under  an  order  in  a  cause,  pays  into 
court  money  which  he  had  received  from  the  deceased's  estate,  his 
right  to  retain  a  debt,  due  to  him  from  the  deceased,  is  not  preju- 
diced.   Langton  v.  Biggs,  Sim.  298. 

FRAUD. 

H.,  a  widow,  entitled  to  considerable  funded  property  on  the  intestacy 
of  an  aunt,  who  was  imbecile,  induced  M.,  a  barrister,  on  a  promise 
of  one-third  of  the  aunt's  property,  to  assist  her  in  obtaining  a  com- 
mission of  lunacy  against  the  aunt,  and  getting  her  appointed  com- 
mittee; and  a  deed,  dated  in  1818,  assigning  the  third  to  M.,  was 
executed  accordingly.  M.  effected  their  object,  with  the  assistance 
of  his  brothers,  and  in  doing  so,  incurred  considerable  expense. 
M.  was  also  instrumental  in  reclaiming  a  son  of  IL,  and  procuring 

g  for  him  a  commission  in  the  army.    On  the  death  of  the  lunatic,  H. 
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paid  half  of  the  proceeds  of  the  property  to  M.,  and,  suheeqeentlj, 
the  other  half;  and  mutual  releases  were  executed,  in  188*,  H. 
fled  a  hill  against  M.,  stating  that  she  had  brought  an  action  again* 
M.  for  the  proceeds  of  two-thirds  of  the  property,  and  praying  that 
he  might  he  restrained  from  setting  up  the  release  as  a  defence  to 
the  action,  and  that  it  might  he  cancelled  as  fraudulent.    M.,  in  h» 

steed  wf  a  third  of  the  property  in  cosMisffatien  ef  bis  services; 
c4s**«4s&gtrietbewasea*Jttodte  c^hal^  but  edmtttiaft;  Hut  he 
we*  a  trustee  of  the  ether  half  far  the  benefit  of  H.  hi^H. 
iM  uamemttl  btf,nmkmg  *s  brothers  of  U.  parties,  but  soil 
pimjhag  against  Mmssjf  only  an  account  and  relief  as  to  tww  thiids 
ofthe  piuposlj.  H.  afterwards  filed  saefcer  bill,  paying  that  the 
weed  assigning  one-third  might  be  caaoetted,  and  an  aeesmit  taJren 
ef  iM  moneys*  paid  to  M«,  without  any  allowance  for  services.  It 
was  en  appeal  decreed  accordingly.    JMneosee  v.  Jfcseqs  BL  716. 

HUSBAND  AND  WIF& 

Where  a  lady,  pending  a  treaty  of  marriage,  made  a  voluntary  as* 
signment  of  part  of  her  property  to  her  sister,  and  there  was  no 
evidence  or  allegation  of  concealment  from  the  husband)  or  of  his 
ignorance  before  marriage  of  the  assignment  having  been  made;  it 
was  held,  that  he  was  not  entitled  to  set  aside  the  assignment  on 
the  ground  of  fraud  on  his  marital  right    &  Hfcorge  v.  Wakty  M. 

eY  K.  mo. 

INFANT. 

Where  a  lather  had  absconded  to  America,  taking  with  him  his  isjaat 
child,  whom  he  would  not  suffer  to  return  to  thm  country,  the  Court 
permitted  the  guardian  of  the  infant  to  apply  annually  for  an  al- 
lowance for  his  maintenance  and  education  in  America,  the  guar- 
dian producing  certificates,  or  other  evidence,  of  the  plan  of  edu- 
cation of  the  infant  actually  adopted,  and  the  sums  expended  for 
his  maintenance  and  education  during  the  year  then  last  past  (Lo- 
gan v.  Fairlie,  Jac.  19&y-~SUphens  v.  /amer,  M.  &  K.  627. 

INTERPLEADER. 

In  interpleading  suits,  it  is  not  necessary  for  co-defendants  to  enter 
into  evidence  as  against  each  other,  the  Court  always  directing  an 
inquiry  or  an  action  upon  the  answers  merely.  The  Thames  and 
Mcdwoy  Canal  Company  v.  JVfcaA,  Sim.  360. 

LEASE. 

A  ttstetor  bequeathed  knd  held  on  a  church  lease  to  A.  for  life,  re- 
iseiader  to  hsfirot  and  other  sons,  and  directed  the  lease  to  be  re- 
newed from  tsme  to  time  by  the  person  in  possession.     A.  ne- 
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glected  to  renew,  and  the  lease  expired  in  1796.  His  eldest  son 
attained  the  age  of  twenty-one  in  1800,  and  in  1830  A.  died :  Held* 
on  a  bill  filed  by  the  son  on  the  death  of  A.,  that  the  assets  of 
A.  were  liable  for  the  loss  sustained  in  consequence  of  his  neglect 
Bennett  v.  Collcy,  Sim.  181. 
PARTNERS. 

1.  In  a  suit  by  a  joint  creditor  of  a  partnership  firm  against  the  execu- 
tors of  a  deceased  partner  and  the  surviving  partner  for  payment  out 
of  the  assets  of  the  deceased  partner,  it  was  held,  that  the  plaintiff 
was  entitled  to  resort  to  the  assets  of  the  deceased  partner  in  the 
first  instance,  without  proving  that  the  surviving  partner  was  insol* 
vent  (Devaynes  v.  Noble,  1  Mer.  539.)—  Wilkinson  v.  Henderson, 
M.  &  K.  582. 

2.  (Parties  to  suit.)  The  surviving  partner  was  held  to  be  a  necessary 
party  to  a  suit  by  a  joint  creditor  for  payment  out  of  the  assets  of  a 
deceased  partner,  he  being  interested  to  contest  the  demand  of  all 
persons  claiming  to  be  joint  creditors,  but  the  remedy  against  him  is 

• '   altogether  at  law.    &  C 

PLEADING. 

1.  (Demurrer.)  A  defendant  pleaded  to  the  bill,  upon  which  the  plain* 
tiff  amended,  and  the  defendant  then  filed  a  general  demurrer  to  the 
amended  bill :  Held,  that  the  demurrer  was  regular.  Robertson  v. 
Lord  Londonderry,  Sim.  226. 

3.  (Revivor.)  A.,  with  B.  an  infant,  filed  a  bill.  B.  attained  twenty- 
one,  and  gave  notice  to  the  parties  that  he  repudiated  the  suit,  and 
then  died.  A.  revived  the  suit  The  defendants  answered,  the  bill 
of  revivor,  and  insisted  that  B.  having  repudiated  the  suit,  it  ought 
not  to  be  revived ;  and  they  then  moved  to  discharge  the  order  of 
revivor  for  irregularity.  The  motion  was  refused,  because  the  de- 
fendants ought  to  have  pleaded  to,  and  not  amended,  the  bill  of  re- 
vivor; the  putting  in  of  an  answer  being  in  itself  a  sufficient  sub- 
mission to  have  the  suit  revived.  (Lewis  v.  Bridgman,  2 "Sim.  465.) 
■Codrington  v.  HouZditch,  Sim.  286. 

3.  (Plea.)  Where  an  information  stated  certain  bequests,  to  have  been 
made  to  the  defendants  upon  certain  trusts,  and  that  other  bequests 
had  been  made  to  them  upon  like  trusts,  the  defendants  pleaded  a 
will,  containing  a  bequest  to  the  defendants  upon  a  like  trust,  (but 
in  which  another  company  was  interested,)  and  that  the  company 
was  not  a  party  to  the  suit ,  The  plea  was  overruled,  as  being  bad 
both  in  substance  and  form.  Attorney-  General  v.  Merchant  TmHori 
Company,  Sim.  323. 

4.  (Answer.)    An  information  stated  certain  specified  sums  to  be  vested 
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in  the  defendants  for  certain  purposes,  and  that  such  sums  had  been 
misapplied :  it  also  alleged  generally  that  other  sums  were  vested 
in  the  defendants  upon  like  trusts,  but  did  not  charge  any  misappli- 
cation with  respect  to  them :  Held,  that  the  defendants  were  not 
bound  to  answer  the  general  allegation.    &  C 

PRACTICE. 

1.  (Witness.)  The  rule  that  a  witness  who  has  been  examined  in  a 
cause,  cannot  afterwards  be  examined  before  the  master  on  any 
points  with  respect  to  which  he  had  been  previously  examined  in 
the  cause,  will,  under  special  circumstances,  be  relaxed,  and.  the 
witness  ordered  to  be  examined  vivd  voce  before  the  master  without 
the  usual  restriction.    Rowley  v.  Adams,  M.  &  E.  543. 

2.  (Multtfariousness.)  An  objection  for  multifariousness  cannot  be 
taken  by  a  defendant  at  the  hearing,  but  the  Court  will  take  the 
objection  then,  if  it  think  fit—  Greenwood  v.  ChurchUl,  M.  &,  K. 
547. 

3.  (Master's  certificate.)  An  application  for  the  review  of  a  master's 
certificate  of  taxation,  on  the  ground  that  certain  items  had  been 
improperly  allowed,  is  not  proper  by  way  of  motion.  •Attorney-  Gene- 
ral v.  Brown,  M.  &  K.  567. 

4.  (Master's  Report.)  No  proceedings  can  be  taken  on  a  master's  re- 
port until  the  report  is  on  file.    Harris  v.  Cotter,  M.  &  K.  568. 

5.  (Costs.)  A  bill  was  dimissed  for  want  of  prosecution.  Before  the 
costs  were  paid,  the  defendant  died,  and  the  plaintiff  filed  another 
bill,  with  the  same  object,  against  the  defendant's  executor.  The 
proceedings  in  the  latter  suit  were  stayed  until  the  costs  of  the  for- 
mer were  paid.  (Pickett  v.  Loggon,  5  Ves.  706.}— Spires  v.  SeweU, 
Sim.  193. 

6.  (Evidence.)  The  plaintiff  in  a  suit  examined  a  witness  as  to  a  con- 
versation between  the  witness  and  the .  defendant,  but  declined  to 
read  the  deposition :  Held,  that  the  defendant  could  not  read  it,  as 
it  was  not  evidence  for  him.     Wilson  v.  Calvert,  Sim.  194. 

7.  (Reading  answer.)  If  a  plaintiff  reads  a  passage  in  an  answer  as 
evidence,  he  must  read  all  other  passages  explanatory  of  that  read, 
whether  connected  with  it  in  point  of  grammatical  construction,  or 
separated  by  passages  relating  to  distinct  subjects.  Nurse  v.  Btmn, 
Sim.  225. 

SOLICITOR  AND  CLIENT. 

(WW.)  The  conduct  of  an  attorney  drawing  a  will  under  which  he 
takes  a  considerable  benefit,  will  be  viewed  with  jealousy ;  and  a 
jury  trying  the  validity  of  the  will  should  be  satisfied  that  the  testa- 
tor knew  its  contents,  but  this  they  may  be  on  circumstantial  evi- 
dence only.    Rawortk  v.  Marriott,  M.  &  K.  643. 
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SPECIFIC  PERFORMANCE. 

H.  K.  W.  and  F.  were  entitled  respectively  to  shares  in  a  theatre,  and 
by  agreement  between  them  in  1829;  the  theatre  was  let  to  K.  W. 
and  F.  for  a  term  of  ten  years,  at  a  rent  of  £12,000.  C,  who  had 
also  a  share  in  the  theatre,  was  not  a  party  to  this  agreement.  In 
1833  C.  filed  a  bill  against  H.,  JL,  W.,  and  F.,  stating  a  deed  made 
in  1812  between  the  then  shareholders  of  the  theatre,  by  which  they 
contracted  with  each  other  that  the  funds  of  the  theatre  should  be 
applied  in  payment  of  debts,  of  which  some  remained  unsatisfied, 
and  that  the  funds  were  then  applied  contrary  to  the  provisions  of 
this  deed:  upon  this  bill  a  receiver  was  appointed  by  order  in  1894. 
This  deed  appeared  to  have  been  acted  upon  for  a  year  or  two,  but 
not  afterwards.  As  soon  as  the  receiver  had  been  appointed,  K., 
W.,  and  F.  gave  notice  to  determine  the  agreement  of  1893,  upon 
the  ground  of  the  appointment  of  the  receiver,  and  that  they  had  no 
notice  of  the  deed  of  1812,  although  they  claimed  under  parties  to 
that  deed. 

Upon  this  notice  H.  filed  a  bill  against  K.,  W.,  and  F.,  and  also 
against  C.,  upon  the  ground  of  acquiescence,  to  compel  performance 
of  the  agreement :  Held,  on  appeal,  that  a  Court  of  Equity  would 
not  compel  specific  performance  of  the  agreement,  false  and  erro- 
neous statements  as  to  the  profits  of  the  theatre  having  been  made, 
although  the  defendants  had  access  to  the  books  by  which  the  real 
state  of  the  profits  might  have  been  ascertained*  Harris  v.  Kemble, 
Bl.  730. 

TENANT  FOR  LIFE. 

A  tenant  for  life,  subject  to  impeachment  for  waste,  is  entitled  to  the 
interest  of  money  produced  by  the  sale  of  timber  cut  by  order  of  the 
Court.  (Wickham  v.  Wickham,  19  Yes.  419.)— Tooker  v.  Anneskg, 
Sim.  236. 

VENDOR  AND  PURCHASER. 

f  Deposit,)  Where  a  vendor  filed  a  bill  for  a  specific  performance,  and 
was  not  able  to  make  a  good  title,  his  bill  was  dismissed,  and  he 
was  ordered  to  return  the  deposit  with  interest  Lord  Jbuon  v. 
Hocfew,  Sim.  227. 

WILL. 

1.  (Remoteness.)  A  testator  bequeathed  his  residuary  estate  to  trus- 
tees, in  trust  for  the  support,  by  sale  or  otherwise,  of  his  wife,  for 
life,  and  after  her  decease,  to  preserve  the  then  remaining  part  of 
his  estate,  or  the  produce  thereof;  for  the  grandchildren  of  his  broth- 
er, to  be  by  them  received  in  equal  proportions  when  they  should 
severally  attain  26;  and  when  the  youngest  should  have  attained 
that  age,  and  have  received  his  final  dividend  or  share  of  the  estate, 
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the  trust  should  cease.  The  testator  left  hi*  widow  surviving,  who 
died  shortly  afterwards.  At  her  death  several  grandchildren  of  the 
brother  were  in  existence,  and  several  were  horo  subsequently  i 
Held,  that  the  will  was  not  void  for  remoteness;  and  that  those  only 
of  the  grandchildren  were  entitled  to  take  who  were  m  esse  at  tie 
death  of  the  widow.    Kewem  v.  JKttissu,  Sim.  171. 

2.  (Cmuirmctiam)  A  testator  gave  all  his  property  to  trustees,  in  trust 
to  invest  it  in  securities  at  interest,  for  the  use  of  his  nephew,  to  be 
paid  at  such  time  and  in  such  manner  as  the  trustees  should  think 
fit;  and  when  the  nephew  should  attain  21,  that  the  trustees  should 
pay  him  the  amount  of  the  interest  or  proceeds  of  the  money  come 
to  their  hands,  as  they  might  think  most  for  his  advantage,  in  week- 
ly or  quarterly  payments,  for  his  life  i  Held,  that  there  being  in  the 
first  part  of  the  will  an  absolute  bequest,  the  Court  could  not  cut 
that  down  on  account  of  subsequent  doubtful  expressions.  BSEtimg 
v.  BOting,  Sim.  232. 

X  (Stme.)  Testator  gave  one-third  of  his  residue  to  his  niece,  which 
he  desired  might  be  settled  by  bis  executors  on  her,  for  her  s^rj-rate 
use  for  her  life,  but  to  devolve  to  her  issue  at  her  death,  and  re: 'i^ 
issue,  then  to  revert  to  his  nephew.  The  Court  directed  the  third 
to  be  settled  in  trust  for  the  niece,  for  her  separate  use  for  life,  sad 
after  her  death  in  trust  for  her  issue  then  living,  and  if  there  should 
be  no  such  issue,  then  in  trust  for  the  nephew.  Stonar  v.  Curwin^ 
Sim.  264. 

4.  (Stme.)  A.,  on  his  marriage,  grants  a  rent-charge  to  his  wife  out 
of  his  estates  for  her  jointure,  which  he  secures  by  a  term  limited 
to  trustees.  By  his  will  he  gives  his  mansion-house  and  park,  being 
part  of  the  settled  estates,  to  his  wife  for  life,  and  the  rest  of  his 
estates  to  B. ;  and  directs  that  the  repairs,  painting,  &c  of  his  man- 
sion-house shall  be  paid  for  by  sale  of  timber  on  the  premises  de- 
vised to  It,  and  then  he  confirms  the  settlement:  Held,  that  'the 
jointure  was  wholly  raisable  out  of  these  estates.  (Knight  v.  Cal- 
thorpe,  1  Vera.  347.)—  Grigby  v.  PowdL,  Sim.  590. 

5.  (Same.)  A  bequest  of  a  year's  wages  to  each  of  the  testator's  ser- 
vants, over  and  above  what  might  be  due  to  them  at  the  time  of  his 
decease,  was  held  to  apply  only  to  family  servants  usually  hired  by 
the  year.— (Chilcott  v.  Bromley,  12  Ves.  114;  Exp.  Craufoot,  1 
Mont  270.)— Bodk  v.  Dean,  M.  &  E.  56& 

6\  (TnuL)  A  testator  gave  his  residuary  personal  estate  to  two  trus- 
tees, their  executors,  administrators,  and  assigns,  upon  trust  to  apply 
the  same  as  he  should  appoint ;  and  in  default  of  appointment,  he 
left  it  to  his  said  trustees  to  settle  such  part  thereof,  either  to  char- 
itable purposes  at  their  discretion  or  otherwise,  for  the  separate 
benefit  of  his  sister  and  her  children.    The  surviving  trustee  1 
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died,  leaving1  a  portion  of  the  fund  unapplied:  Held,  that  there 
having  been  no  disposition  in  favor  of  charity  as  to  the  unappointed 
part,  the  Court  would  not  interfere ;  and  that  the  trustees  having 
had  a  personal  discretion  as  to  the  application  of  the  fund,  which 
4  they  had  died  without  exercising,  that  part  was  undisposed  of  by  the 
testator,  and  belonged  to  the  next  of  kin.  Down  v.  WorraU,  M .  & 
K.561. 

7.  (Construction.)  A  testator  having  freehold  and  leasehold  property 
in  the  same  place,  by  a  devise  'of  his  lands,  tenements,  and  heredi- 
taments, in  that  place,  or,  of  his  messuages,  lands,  tenements,  and 
hereditaments  in  that  place,  to  uses  applicable  only  to  freehold 
property,  passes  only  the  freeholds.  (Rose  v.  Bartlett,  Cro.  Car. 
202;  Thompson  v.  Lanby,  2  B.  &  P.  303.)  But  if  a  different  in- 
tention on  the  part  of  the  testator  can  be  collected,  either  from 
words  in  the  will,  or  from  the  circumstance  of  the  leasehold  property 
being  blended  in  enjoyment  with  the  freehold,  that  leasehold  will 
pass,  notwithstanding  the  limitations  be  to  uses  strictly  applicable 
to  freehold  property  only.    Hobson  v.  B&ackburne,  M.  &  K.  571. 

8.  (Same.)  When  a  grant  is  general  often  acres  of  land  adjoining  or 
surrounding  a  house,  part  of  a  larger  quantity,  the  choice  of  such 
ten  acres  adjoining  or  surrounding  is  in  the  grantor,  and  a  devise  is 
to  be  considered  as  a  grant    5.  C 

9.  (Legacy.)  In  deciding  whether  a  legacy  is  accumulative  or  substi- 
tutional, the  Court  can  only  proceed  upon  what  appears  to  have 
been  the  testator's  intention  as  collected  from  a  close  examination 
of  his  language.     Guy  v.  Sharps  M.  &  E.  589. 

10.  (Construction.)  A  testator  directed  his  property  to  be  settled  on 
his  daughter  in  such  manner,  that,  in  case  of  his  death,  it  should 
devolve  on  her  children  if  she  should  have  any ;  and  if  she  should 
not  have  any,  then'  that  she  should  bequeath  it  to  any  person  she 
might  think  fit:  Held,  that  the  word  devolve  meant  to  pass  from  a 
person  dying  to  a  person  living,  and  that  the  representative  of  a 
child,  who  died  before  the  mother,  took  no  interest  on  the  death  of 
the  latter.    Parr  v.  Parr,  M.  &  K.  647. 

11.  (Conversion — Lapse.)  In  general,  where  a,  testator  mixes  the 
produce  of  his  real  estate  to  be  sold  after  his  death  with  his  personal 
estate  as  a  common  fund,  out  of  which  he  gives  pecuniary  or  resi- 
duary legacies,  the  heir,  in  case  of  lapse  or  failure,  shall  have  the 
benefit  thereof  so  far  as  the  legacy  would  have  been  payable  out  of 
the  real  estate  (Cruise  v.  Bailey,  3  P.  N.  20 ;  Ackroyd  v.  Smithson, 
1.  Bro.  C.  C.  503 ;)  but  where  an  intention  on  the  part  of  the  testa- 
tor, that  the  produce  of  the  real  estate  shall  for  all  purposes  have 
the  same  quality  as  if  it  had  been  part  of  his  personal  estate  at  the 
time  of  his  death,  may  be  collected  from  the  tenor  of  the  will,  then 

18* 


Digitized 


by  Google 


469  Digest  of  English  Cases.  (April, 

the  heir  will  not  be  entitled  to  any  proportion  of  a  lapsed  or  failing: 
legacy.    (Mallabar  v.  Mallabar,  Ca.  temp.  Talb.  78 ;  Dusom  v.  Mot 
teux,  1  Sim.  &  8ta.2&.)-PkUUps  v.  Phulip*,  M  &  BL  649. 

19l  (Cowoenion  Partner*.)  'Real  estate  purchased  whk  partnership 
capital  for  the  purposes  of  partnership  trade,  is  personal  estate  to 
every  intent,  and  retains  that  character  as  between  the  real  and 
personal  representatives  of  a  deceased  partner.  (Townsend  v.  De- 
vaynes,  1  Mont  Law  of  Parte.  App.  W;  1  Roper's  IL  &  W.  346, 
editJac)— AC. 

13-  (Cbiwerncm.— -Lapse.)  A  testator  directed  a  residuary  fond,  cam- 
posed  of  the  produce  of  his  real  and  personal  estate,  to  be  divided 
among  all  and  every  his  children  and  child,  if  sons,  at  31,  and  if 
daughters,  at  31  or  marriage ;  and  in  ease  there  should  be  no  chUd, 
to  be  paid  to  such  person  or  persons  as  he  should  thereafter,  by  any 
codicil  or  writing,  direct  or  appoint,  his  or  their  executors  or  admin- 
istrators. The  testator  died  without  having  made  any  appointment, 
leaving  an  only  child,  a  daughter,  born  after  the  date  of  his  will,  and 
who  afterwards  died  under  31  intestate,  and  without  having  been 
married :  Held,  that  so  much  of  the  residuary  fund  as  was  composed 
of  real  estate  descended  to  the  daughter  as  heir  at  law  (Ackroyd  v. 
Smithson,  1  Bro.  C.  C.  5Q3)  but  in  the  character  of  personal  estate 
(Smith  v.  Claxton,  4  Mad.  484) ;  and  so  much  as  was  composed  of 
personal  property  was  to  be  considered  as  personal  property  of  the 
testator  undisposed  of  by  his  will,  and  divisible  under  the  statute  of 
distributions,    Jessop  v.  Watson,  M.  &  K.  665. 

14.  (Republication.)  Testator  having  estates  in  Jamaica  and  England, 
by  his  will,  duly  executed,  directed  his  English  estates  to  be  sold, 
and  £10,000  to  be  paid  out  of  the  produce  to  the  plaintiff.  He  af- 
terwards sold  his  English  estates,  and  by  an  unattested  codicil  re- 
cited that  he  had  so  done,  and  directed  that,  notwithstanding,  the 
£10,000  should  be  paid  to  the  plaintiff,  and  charged  all  his  estates' 
with  the  payment  thereof.  He  then  made  another  codicil,  which 
was  duly  attested,  and  in  which  he  referred  to  his  will,  and  ratified 
all  the  provisions  and  bequests,  which  he  had  thereby  made  in  the 
plaintiff's  favour :  held,  that  the  first  codicil  was  part  of  the  will,  and 
the  second  codicil,  by  referring  to  the  will,  ratified  and  confirmed 
every  thing  that  was  part  of  it ;  and,  therefore,  that  the  Jamaica  es- 
tates were  liable  to  the  payment  of  the  £10,000.  Gordon  v.  Lord 
Reay,  Sim.  374. 
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Suggestions  for  a  Reform  of  the  Court  of  Chancery,  by  a  Union  oftim 
Jurisdictions  of  Equity  and  Law;  with  a  plan  of  a  new  Tribunal 
■   Jor  Cases  of  Lunacy.    By  Arthur  Jambs  iounms,  Esq.  of  Lincoln's 
htn.    London.  1834.  8vo.  pp.  134. 

This  little  volume,  besides  being  written  with  remarkable  neatness 
and  clearness  of  style,  contains  many  important  views  relating  to  the 
defects  in  the  administration  of  justice,  occasioned  by  the  separation 
of  the  two  great  jurisdictions  of  Equity  and  Law,  with  suggestions  for 
their  reform.    The  expediency  of  the  union  of  these  two  jurisdictions 
is  the  fundamental  proposition  which  the  author  aims  to  establish. 
Reform  in  Chancery  is  such  a  conspicuous  object  of  public  attention 
in  England,  at  the  present  period,  that  a  readable  book,  like  that  before 
tis,  without  parade  of  learning,  or  supernumerary  references,  will 
naturally  attract  notice;  while,  in  the  United  States,  the   chang- 
ing and  unsettled  character  of  the  Equity  Jurisdictions,  in  different 
States,— the  meagre  grants  of  equity  powers  that  are  annually,  or  less 
frequently,  doled  out  by  legislatures  to  the  Common  Law  Courts, 
making,  what  is  called  among  the  English  politicians,  bit-by-bit  re- 
forms,— keeps  the  attention  of  the  profession  and  of  legislators  perpet- 
ually drawn  towards  the  subject    Perhaps,  ctr  this  account,  a  reprint 
of  the  present  work  in  our  country,  would  be  found  highly  useful. 
We  commend  it  to  the  study  of  all  who  have  occasion  to  consider 
the  subject  of  which  it  treats. 

-  Mr.  Johnes*  work  has  an  additional  interest  to  us  from  the  manner 
in  which  he  has  spoken  of  our  jurisprudence,  and  from  the  use  which 
he  has  made  of  it.  The  Commentaries  of  Chancellor  Kent,  are  re- 
peatedly cited  throughout  the  volume.  The  following  language  occurs 
in  a  note,  with  respect  to  the  distinguished  author. 

'This  distinguished  judge  was  Chancellor  of  the  state  of  New  York, 
which  dignity  he  ceased  to  hold  at  the  age  of  sixty,  in  consequence  of 
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a  law  of  that  state,  of  tot?  questionable  policy,  whack  renders  the 
judges  incapable  of  retaining  their  offices  after  that  age.  His  Coav 
mentaries,  which  are  the  fruits  of  the  leisure  thus  afforded  to  him,  mar 
be  recommended  to  the  English  law  student  of  the  present  day,  ai  a 
substitute  for  Blackstone.  They  contain  not  only  a  clear  stateliest 
of  the  English  law,  with  all  the  alterations  that  have  taken  place  she* 
the  time  of  BUckstono,  but  a.  fall  account  of  the  main  principles  of 
Equity  (a  topic  on  which  the  English  commentator  is  confessedly  de- 
ficient) ;  also  a  review  of  the  modifications  engrafted  on  the  Englisk 
law  by  the  different  states  of  the  Union— and  on  all  important  ques- 
tions—an  instructive  parallel  between  the  English,  American,  modem 
Continental,  and  Civil  laws.9 

The  author  has  evidently  had  a  very  limited  access  to  American 
works,  It  is  impossible  that  it  should  be  otherwise  in  London,  st 
very  few  of  our  books  ever  find  thek  way  there.  But  he  has  spokes 
of  our  jurisprudence,  in  that  style,  which  is  the  natural  language  of  a 
well-informed,  and  liberal-minded  gentleman. 

Of  all  the  states  of  the  Union,  Pennsylvania  is  the  only  one,  we 
believe,  which  has  blended  the  two  jurisdictions  of  Equity  and  Law, 
according  to  the  scheme  proposed  by  Mr.  Johnes.  The  author  has 
occasion  to  cite  the  experience  of  this  state,  in  the  course  of  his  vol- 
ume, and  in  his  preface,  in  allusion  to  it,  remarks,  that  *  the  plan  sug- 
gested is  not  the  offspring  of  crude  theory,  or  of  untried  and  fantas- 
tic speculation — it  is  at  this  moment  in  full  operation,  in  a  country  of 
kindred  habits  and  feelings  with  our  own — it  has  been  deliberately 
adopted  as  an  improvement  upon  our  scheme  of  judicature,  and  hat 
been  fully  approved  by  reason  and  experience,  by  which  the  arrange- 
ment of  tribunals  existing  in  England  is  unequivocally  condemned.1 
Perhaps  the  argument  from  the  experiment  in  Pennsylvania  is  stated 
too  strongly.  Our  impression  has  always  been  that  the  Equity  sys- 
tem of  this  state  did  not  work  well — and  that  both  the  Common  Law 
and  Equity  had  deteriorated  by  this  mixture.  The  Report,  however, 
lately  made  by  the  Commissioners  for  revising  the  laws  of  Pennsyl- 
vania, shows  that  they  are  satisfied  with  the  present  state  of  the  juris- 
diction, and  corroborates  strongly  the  views  of  Mr.  Johnes. 

The  present  work  is  divided  into  three  parts.  The  first  part  dis- 
cusses those  defects  in  the  English  system  of  Equity,  which  may  be 
removed  without  a  change  in  the  arrangement  of  tribunals.  Under  this 
head  those  cases  fall,  in  which  the  interference  of  courts  of  Equity  is 
said  to  be  excessive,  as  in  their  control  over  the  conduct  of  trustees, 
and  executors,  in  supplying  defective  execution  of  powers,  in  < 
of  parol  agreements  for  the  sale  of  land  partly  performed,  and 
others,  all  which  have  been  amply  treated  before,  by  Mr.  Hum- 
phreys, and  Mr.  Miller.    It  is  supposed  that  the  jealous  restrictions 
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and  formal  difficulties,  imposed  by  Courts  of  Equity,  on  the  conduct 
and  estates  of  persons  in  a  fiduciary  situation,  are  highly  injurious  to 
the  beneficial  owners  ef  the  property,  both  by  their  tendency  to  ren- 
der responsible  and  efficient  persons  reluctant  to  undertake  the  duties 
of  a  trustee,  and  also  by  creating  defects  of  title,  which  materially 
.  diminish  the  value  of  the  trust  estate.  And,  further,  under  this 
head  are  included  those  cases  in  which  the  remedies  afforded  by 
Courts  of  Equity  are  inadequate,  as  with  regard  to  the  husband's  in- 
terest, in  his  wife's  personal  estate,  and  in  affording  to  creditors  a 
remedy  against  the  choses  in  action  of  their  debtors. 

The  second  part  treats  particularly  of  these  defects  in  the  English 
system  of  law,  which  arise  from  the  divisions  of  jurisdictions  into 
Courts  of  Common  Law  and  Equity.  The  author  endeavors  to  showf 
.that  this  division — so  far  from  facilitating  the  administration  of  the 
laws — is  a  leading  eause  of  the  intricacy  of  their  technical  rules,  and 
the  chief  cause  of  the  delay  and  expense  with  which  their  dispensa 
tion  is  attended.  To  this  end  he  traces  the  origin  of  Equity,  and 
points  out  the  ill-defined  limits  by  which  it  is  separated  from  the 
t  Common  Law. 

*  Every  antiquated  system  of  laws  is  a  strange  mixture  of  wisdom 
and  absurdity — in  some  instances  perfectly  agreeable  to  reason,  in 
others  totally  at  variance  with  the  altered  condition  of  mankind ;  and 
the  defects  of  such  a  system  are  usually  remarkable,  not  so  much  for 
their  magnitude,  as  for  the  anomalous  irregularity  with,  which  they 
occur;  they  are,  in  fact,  for  the  most  part,  mere  matters  of  vague  and 
capricious  detail,  which  it  is  impossible  to  connect  together  by  any 
enlarged  and  simple  principles.    These  remarks  apply  in  a  very  pecu- 
liar manner  to  the  English  system  of  common  law. 
■    '  Now  it  must  be  borne  in  mind,  that  equity  is  in  its  very  nature  « 
supplement  for  theimperfections — a  remedy  for  the  evils — of  the  common 
law.  The  only  mode,  therefore,  of  defining  the  jurisdiction  of  equity,  is  by 
an  enumeration  of  the  common  law  mischiefs  to  which  its  remedies  cor- 
respond.   Hence  it  follows,  that  if  these  defects  are  incapable  of  being 
classed  under  any  comprehensive  definition,  if  they  are^a  matter  of 
chance  and  of  caprice,  rather  than  of  reason — equity,  which  begins. 
only  where  the  common  law  ends,  must  be  a  lax  and  imperfectly  de- 
fined system. 

*  This  impression  will  be  fully  confirmed  by  an  examination  of  the 
leading  branches  of  equitable  interposition.  These  are  divisible  under 
the  following  heads : — Fraud" — Dower — Partition — Account — Accident 
.  and  Mistake — Discovery — Specific  Performance — Trusts — Perpetua- 
tion of  testimony  that  is  likely  to  be  lost— Prevention  of  irreparable 
injury  by  injunction.' 
The  author  next  proceeds  to  show  that  the  limits  of  Equity,  as  indi 
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ostsd  by  those  daunrtions,  are  generally  very  vaguely 
farther,  that  these  topic*  are  not  it  subjects  of  a  separate 
He  then  reviews  some  of  the  defects  and  difficulties  in  the  law  of 
Real  Property,  which  are  ascribable  to  the  present  diyiakm  of  Courts; 
and  herein  treats  of  trusts,  uses,  contingent  remainders,  mortgages, 
waste,  specific  performances,  attendant  terms,  leasee  and  rests.  In 
this  connexion  Mr.  Humphreys*  ingenioas  distinction  between  active 
and  passive  trusts  is  commented  on.  Of  the  rules  relating  to  uses,  the 
author  remarks,  that  they  have  been  expanded  during  the  course  wf 
three  centuries,  into  a  variety  of  distinctions,  which  are  as  useless,  as 
they  are  refined  and  dangerous*  The  author  then  notioes  some  of  the 
ettBcoKiee  created  in  miscellaneous  branches  of  law,  by  the  separation 
ef  jurisdictions,  and  herein  treats  of  constructive  trusts,  account,  part- 
nership, accident,  mistake,  assets,  injunction  and  perpetuation  of  tes- 
timony. He  next  notices  the  system  of  practice  in  Courts  of  Equity, 
ascribing  its  defects  to  the  exclusion  of  oral  testimony,  and  the  sub- 
stitution therefor  of  the  answers  in  writing  of  the  parties  and  of  the 
witnesses,  which  are  productive  of  expense,  and  a  worse  means  ef 
eliciting  truth  than  an  oral  examination.  All  evidence,  it  is  said, 
should  be  taken  by  the  judge  who  decides  the  case,  rather  than  by 
trustees  in  Chancery,  since  evidence  delivered  before  the  latter  can- 
not be  properly  appreciated  by  the  Equity  judges.  Of  a  common 
practice  in  English  Chancery,  vis.  of  directing  issues  to  Cossmon 
fj*w  Courts, — often  to  the  ruinous  costs  of  the  parties,  it  is  observed 
that  these  issues  ought  to  be  tried  by  the  Equity  judges  themselves. 
In  this  last  opinion  we  cordially  agree  with  the  author.  The  practice 
ef  tossing  the  suitor  to  and  fro,  as  he  has  strongly  expressed  it,  rrssn 
judge  to  judge,  and  from  tribunal  to  tribunal,  is  well  illustrated  by  toe 
case  of  Morris  v.  Dams,  of  which  the  following  sketch  is  given. 

♦  The  plaintiff  asserted  his  right  to  certain  estates  in  the  possession 
of  the  defendants,  as  only  son  and  heir  at  law  of  William  Morris  and 
Mary,  his  wife.  The  defendant,  Mrs.  Davies,  who  was  the  daughter 
of  William  Morris  and  wife,  claimed  to  be  entitled  as  heiress  at  law 
on  the  ground  that  the  plaintiff  was  not  the  son  of  W.  Morris,  but  the 
eApring  of  an  adulterous  intercourse  of  Mrs.  Morris  with  a  person  of 
the  name  of  Austin.  On  this  question  the  case  depended.  The  cause 
came  on  in  equity  before  Lord  Eldon,  on  the  23d  February,  18JS6,  who, 
without  htmrmg  the  particutmr$  «/  the  evidence,  which  was  not  read* 
•pened  in  court,  directed  that,  as  the  evidence  was  contradictory,  the 
plaintiff  was  entitled  to  a  trial  at  law.  The  case  was  transmitted  in 
the  ibrm  of  an  issue,  to  be  presented  to  a  jury  at  the  next  Shrewsbury 
assises.  At  the  trial,  an  immense  number  of  witnesses  were  called — 
and  the  jury,  under  the  judge's  direction,  found  a  verdict  for  the  plain- 
tiff   Tued^ndants,the]mpos,snpued  to  Lord  Ly ndhurrt  (who  had 


Digitized 


by  Google 


1835.]  Johnes  on  Rsform  in  Gfawctry.  453 

in  the  omu  tint  succeeded  Lord  Eldon)fer  a  new  trial,  on  the  ground 

tfeat  the    judge  had  misdirected  the   jury  in   point  of  law.    Lord 

LyndbaTBt  being  dissatisfied  with  the  verdict,  directed  that  another 

trial  should  take  place,  and  himself  presented  the  questions  which  he 

wished  to  be  put  to  ike  jury  by  the  judge  who  should  try  the  issue.    Om 

the  second  trial  a  verdict  was  given  for  the  defendants.    The  plaintiff, 

thereupon,  moved  for  a  third  trial,  on  the  ground  that  the  attention  0/ 

ike  jury  had  not  been  sufficiently  drawn  to1  one  of  the  questions  directed 

by  Lord  Lyndhurst  to  be  put  to  them :  and  that  they  had  not  given 

dee  weight  to  other  evidence  then  produced  for  the  first  time.    A 

third  issue  was  granted. 

*  The  judge  who  tried  the  third  issue  addressed  to  the  jury  a  direc- 
tion similar  to  that  which  had  been  delivered  by  the  judge  on  the  first 
trial,  and  set  aside  by  the  Lord  Chancellor.  The  jury  not  being  able 
to  agree  in  opinion  were  discharged,  without  giving  any  verdict ! 

*  The  plaintiff  then  applied  to  Lord  Lyndhurst  for  a  fourth  trial, 
when,  after  various  discussions,  it  was  proposed  by  his  Lordship  that 
he  should,  with  the  consent  of  the  parties,  take  upon  himself  the  deci- 
sion of  the  case  without  any  further  trial.  This  arrangement  was 
agreed  to,  and  on  the  1st  of  February,  1830,  he  gave  his  decision  in 
favor  of  the  defendants ! 8 

4  It  will  be  perceived  that  in  the  foregoing  case  there  were  in  fact 
seven  trials !— (three  before  juries,  and  four  before  the  Chancellor}— 
that  six  of  these  were  caused  solely  by  the  technical  inability  of  the 
equity  judges  to  try  questions  depending  on  oral  evidence— that  all 
the  expensive  investigations  that  ensued  were  not  only  a  direct  result 
of  this  defect  in  our  equity  system — but  that  they  furnish  an  instruc- 
tive example  of  the  utter  inefficiency  of  all  substitutes  for  that  power 
—which  every  judge  ought  to  possess— of  investigating  for  himself  the 
testimony  on  which  his  decisions  are.  founded.' 

In  the  third  part,  the  author  lays  down  the  remedies  for  the  evils 
attendant  on  the  present  jurisdiction  of  the  Court  of  Chancery— pro- 
posing the  combination  of  the  powers  of  Common  Law  and  Equity  in 
one  jurisdiction,  the  judges  to  admit  equitable  claims  and  defences  as 
felly  as  such  as  are  cognizable  at  common  law,  and  to  embrace,  in 
their  decisions,  all  the  legal  and  equitable  principles  involved  in  every 
case  submitted  to  their  consideration.  And  these  suggested  changes 
Mr.  Johnes  deems  warranted  by  experience ;  referring,  of  course,  to 
the  judicial  arrangements  of  Pennsylvania.  He  observes  that  the 
leading  principles  of  his  work  had  been  developed  before  his  atten- 
tion was  drawn  by  Professor  Amos  to  the  treatise  of  the  late  Mr. 

1  The  question  was—whether  they  believed  the  testimony  of  a  witness  named  Mary 
Ettas? 
»  This  ease  has  since  h— a  taken  by  aypea 1  *»  the  Meeee  of  Lords  I 
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t  on  Equity  in  Peniisyrvania,---and  that  *  the  reader  may  easily 
conceive  the  intenee  interest  and  delight,  which  the  first  perusal  of 
men  a  work— and  under  such  circumstances— -was  calculated  to  in- 
spire. It  will  be  observed,  that  while  the  object  of  these  pages  is  to 
show  the  expediency  of  patting  an  end  to  an  existing  separation  of 
jurisdictions,  the  purpose  of  Mr.  Laussat's  work  is  to  show  the  inex- 
pediency of  introducing  such  separation  into  a  country,  where  it  does 
not  exist  Of  course,  similar  arguments  are  applicable  in  both  cases.1 
It  is  singular,  that  this  work,  of  which  the  author  speaks  with  such 
enthusiasm,  and  which  has  been  often  cited  with  great  respect  in 
England,  is  hardly  known  to  the  profession  in  our  country,  out  of  Penn- 
sylvania. 

Suggestions  are  made  by  the  author  for  the  remedy  of  evils  grow- 
ing out  of  the  jurisdiction  of  charity  and  of  lunatics.  The  former,  it 
m  said,  should  be  fused  into  a  general  fund  for  education,  and  in  this 
way,  the  real  objects  of  the  authors  of  these  donations  would  in  most 
cases  be  more  effectually  consulted  and  the  spirit  of  their  patriotic 
.  intentions  more  strictly  fulfilled,  than  under  the  present  law,  when  the 
funds  are  exposed  to  the  corruption,  carelessness  and  ignorance  of  ex- 
isting trustees,  and  often  to  an  exhausting  litigation.  Lunacy,  it  is  said, 
is  a  question  of  a  purely  medical  nature,  and  it  is  highly  desirable,  for 
many  reasons,  that  this  branch  of  its  jurisdiction  should  be  withdrawn 
from  the  Court  of  Chancery  and  vested  in  a  tribunal  over  which  a 
judge  of  medical  education  might  preside. 

The  work  is  concluded  by  a  short  and  very  sensible  chapter  on 
Codification. 

However  we  may  hesitate  in  subscribing  to  what  the  author  calls 
the  fundamental  proposition  of  his  volume,  viz.  the  expediency  of  a 
union  of  the  two  jurisdictions  of  equity  and  law,  still  we  cannot  refrain 
from  coinciding  with  him  in  many  of  his  views.  It  is  undeniable  that 
many  difficulties  arise  from  the  separation,  and  from  the  ill-defined 
limits  of  equity  and  law.  And  it  is  highly  important  that  these  should 
be  investigated,  and  the  relations  between  the  two  courts  so  adjusted 
as  that  they  shall  be  felt  as  little  as  possible.  No  cause,  for  instance, 
should  pass  from  one  court  to  another  court,  and  back  again — from 
Chancery  te  Law,  and  from  Law  to  Chancery.  Many  reforms  might  be 
made,  that  would  remove  some  of  Mr.  Johnes'  grounds  of  complaint, 
without  resorting  to  his  gigantic  plan  of  change— r*the  heaving  together 
of  two  mighty  and  complex  judicatures,  seated  so  wide  asunder,  and 
planted  each  so  firmly  on  its  peculiar  basis  of  principles. 

This  work  is  dedicated  in  the  following  words ;  *  To  Andrew  Amos, 
Esq.  Professor  of  English  Law  at  the  University  of  London,  this  work 
is  inscribed  as  a  mark  of  respect  to  the  Professor  and  of  gratitude  to 
the  Institution.'    We  understand  that  the  author  was  a  pupil  of  Pro- 
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•  Amae,an4  ww  a  member  of  his  clan  in  the  first  session  of  the 
London  University.  His  name  appears  in  the  list  of  gentlemen  called 
ftp  the  bar  in  Hilary  term  last.  He  most,  therefore,  be  of  such  an  age 
mm  to  giye  us  grounds  to  expect  from  him  further  labors  in  the  ca 
of  the  profession  he  has  espoused. 


fSimiphs  o/  Govtnmtent^-a  Tremtist  an  JVte  hutiMi&ms,  inducing 
tie  Constitution  of  He  Vmitd  States,  By  Nathawiel  CmpnA** 
L.L.  D.  Burlington.  Edward  Smith — (Successor  to  Chauncey 
Goodrich.)    183a 

This  work  consists  of  seven  books,  with  an  Appendix.  The  first  six 
books  treat  of  the  social  Nature  of  Man,  his  natural r  political  and  civil 
rights  and  liberties — the  Law  of  Nature,  and  of  Nation?.  The 
seventh  book  contains  a  brief  outline  of  the  Government  of  the  Unite* 
States.  The  Appendix  contains  the  articles  of  the  old  Confederation, 
and  four  letters  from  Mr.  Madison.  The  first,  to  Mr.  IngersoD,  in 
favor  of  the  constitutionality  of  the  Bank  of  the  United  States,  and 
against  a  substitute  for  it  The  second  and  third,  to  Mr.  Cabell,  in 
favor  of  the  constitutional  power  to  lay  a  Tariff  on  foreign  importa- 
tions for  the  encouragement  of  domestic  manufactures,  with  a  speci- 
fication of  the  cases  proper  for  its  exercise.  The  fourth,  to  Mr.  E. 
Everett,  against  *  Nullification,'  showing  that  the  proceedings  of  the  Vir- 
ginia Legislature,  in  *98,  and  *99,  have  been  misconceived  by  those  who 
have  appealed  to  them  in  support  of  it  The  work  is  designed  ft>r  an 
elementary  treatise  on  that  form  of  government  which  has  been  adopt* 
ed  in  the  United  States,  and  as  such  it  may  be  consulted  with  profit 

The  following  passage  contains  Mr.  Chipman's  *  idea9  of  the  prin- 
ciples of  Government 

*  In  the  Science  of  Government,  there  are  the  principles  of  construe* 
tion,  by  which  the  government  is  constituted  and  organised ;  the  prin- 
ciples of  operation,  by  which  its  activity  and  efficiency  are  produced. 
There  are  also  the  passive  principles  arising  out  of  the  susceptibilities 
of  man,  through  which  he  becomes  subject  to  all  the  variety  of  pas- 
sions and  emotions,  that  are  excited  by  means  of  impressions  made 
on  his  mind,  by  a  multiplicity  of  agents  and  objects  both  corporeal  and 
mental.  To  these  the  operative  principles  are  adapted  to  produce  the 
«nd  intended, — obedience  to  the  laws.  These  principles,  however, 
are,  or  ought  to  be,  directed  by  ulterior  principles,  to  be  sought  in  the 
social  nature  of  man,  and  by  those  laws  established  by  the  author  of 
nature,  in  his  formation,  designed  to  promote  the  general  taurines*.' 
P.4 
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A  short  exposition  of  this  *  idea '  will  be  sufficient  to  enable  the  reader 
to  form  a  judgment  of  the  merits  of  the  whole  work, 

'  God  designed  to  create  happiness,  he,  therefore,  created  man  with 
a  certain  nature,  this  nature  involves  certain  principles,  these  princi- 
ples are— 1.  The  social  principle,  by  which,  'the  light  of  the  eyes 
rejoiceth  the  heart' — '  and  so  a  man  sharpeneth  the  countenance  of  a 
friend.'— 2.  The  moral  principle,  which  acts  as  a  *  constans  et  perpetua 
voluntas  jus  suum  cuique  tribuendi.' — 3.  The  destructive  principle, 
under  the  influence  of  which,  *  Cain  was  very  wroth,  and  his  counten- 
ance fell,  and  he  slew  his  brother.'— 4.  The  productive  principle,  by 
the  power  of  which,  *  when  goods  increase,  they  are  increased  that 
eat  them.' — 5.  The  conservative  principle,  through  which,  *  wisdom 
and  knowledge  become  the  stability  of  the  times.'  These  principles 
operate  under  the  control  of  government  Government  is  instituted 
by  the  public  understanding  and  will.  If  the  public  understanding 
justly  appreciate  these  principles,  and  the  public  will  act  in  harmony 
with  the  understanding,  the  government  will  be  right,  and  the  people 
happy.' 

To  such  a  state  of  perfection,  the  government  of  the  United  States, 
in  the  opinion  of  Mr.  Chipman,  approaches  more  nearly  than  any 
other  government  which  now  exists  or  ever  has  existed.  For  the 
Constitution  of  the  United  States  \s  ordained  and  established  the  su- 
preme law  of  the  land,  by  the  people,  in  whom  is  the  root  of  all  civil 
and  political  power;  in  order, — 1.  To  form  a  more  perfect  union,  by 
regulating  the  social  principle. — 2.  To  establish  justice,,  by  regulating 
the  moral  principle. — 3.  To  insure  domestic  tranquillity,  and  provide 
for  the  common  defence,  by  regulating  the  destructive  principle. — 
4.  To  promote  the  general  welfare,  by  regulating  the  productive  prin- 
ciple.— 5.  To  secure  the  blessings  of  liberty  to  ourselves  and  our 
posterity,  by  regulating  the  conservative  principle.  It  creates  three 
essential  organs,  the  legislative,  executive,  and  judicial,  whereby  to 
act ;  and  it  is  sustained  in  efficient  and  harmonious  operation,  by  the 
same  power  which  gave  it  being — the  intelligent  will  of  the  people. 

4  The  wisdom  that  formed  it,  aided  and  matured  by  experience,  may 
improve  its  principles  and  extend  its  provisions  in  accordance  with 
the  progress  of  social  improvements,  and  carry  it  to  a  greater  degree 
of  perfection,  than  any  thing  yet  known  in  government. 

'  Let  us  not  then,  rashly,  or  from  the  pride  of  a  prophetic  spirit,  con- 
clude that  this  beautiful  system  is,  with  the  crazy  empires  of  anti- 
quity, or  the  ill  constructed  governments  of  former  times,  destined  to 
inevitable  and  perhaps  speedy  dissolution ;  or  that  it  must  in  time, 
through  the  degeneracy  of  the  people,  and  a  corruption  of  its  princi- 
ples, of  necessity  give  place  to  a  system  of  remediless  tyranny  and  op- 
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pression.  Let  us  rather,  while  we  entertain  a  rational  hope  that  it 
may  endure  as  long  as  the  successive  generations  of  men,  attend  with 
the  calmness  of  philosophy  to  the  enjoyment  of  its  blessings,  and  the 
improvement  of  its  principles.  To  an  ardent  wish  for  its  perpetual 
duration  let  us  add  the  only  means  of  securing  it;  let  us  endeavor  to 
diffuse  extensively  the  principles  of  useful  knowledge,  and  to  impress, 
on  the  minds  of  the  rising  generation,  the  sentiments  of  liberal  virtue 
and  genuine  patriotism.'    P.  302. 

To  these  sentiments  we  heartily  respond ;  and  we  would  recom- 
mend to  every  lover  of  his  country,  to  be  diligent  in  the  study  of  its 
history,  and  its  written  constitutions,  so  as  to  acquire  and  diffuse  just 
notions  of  the  dignity,  the  rights,  and  the  duties  of  an  American 
-citizen. 

The  style  of  this  work  is  very  involved  and  obscure.  The  thoughts 
are  not  distinct,  and  the  work,  as  a  whole,  is  too  abstract  and  incon- 
clusive to  be  of  much  service  to  practical  men. 

The  author  remarks  in  his  Preface,  with  some  naivety  that,  *  as  to 
the  manner  and  style  of  the  work,  if  it  should  be  thought  that  they 
savor  of  former  times,  the  apology  is,  that  the  author  himself  more 
properly  belongs  to  an  age  that  is  now  past'  As  early  as  1793  he 
published  a  small  work  entitled  '  Sketches  of  the  Principles  of  Govern- 
ment,' which  was  well  received  at  the  time,  but  has  iong  been  out  of 
print 


Celebrated  Trials  of  ail  Countries,  and  Remarkable  Cases  of  Criminal 

risprudence.    Selected  by  a  Member  of  the  Philadelphia  Bar.    Phila 

delphia.    B.  L.  Carey  &  A.  Hart,  1835.    pp.  596. 

The  plan  and  purpose  of  this  work  are  commendable.  Criminal 
trials  are  at  once  instructive  and  entertaining,  not  only  to  professional 
men,  but  to  all  who  are  fond  of  the  excitement  of  real  tragedies,  and 
of  watching  the  human  heart  when  agitated  by  dark  passions.  They 
reveal  man  in  the  primitive  elements  of  his  nature,  and  stripped  of 
those  thin  disguises  which  are  thrown  around  him  by  the  well-bred 
forms  of  civilized  life.  Valuable  hints  may  frequently  be  derived  from 
them,  by  a  young  practitioner,  in  the  management  of  criminal  causes. 

Wc  are  at  a  loss  to  discover  any  principle  upon  which  the  trials  in 
the  present  volume  have  been  selected.  A  deputation  is  assembled 
within  its  covers  from  all  countries  and  various  centuries.  Not  even 
a  chronological  arrangement  is  attempted.  The  volume  begins  with 
the  trial  of  Thurtell  and  Hunt  for  murder,  in  1824.  Some  pages  after, 
we  come  to  that  of  Sir  Walter  Raleigh  for  high  treason,  and  further 
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on,  to  the  trial  by  combat  between  the  Duke  of  Hereford  and  Lancaster 
and  the  Duke  of  Norfolk,  in  1997.  The  Earl  of  Strafford  Is  cheek  by 
jowl  with  Arthur  Thistlewood ;  and  Mrs.  Chapman  takes  precedence 
of  the  Salem  witches.  The  value  of  the  work  would  have  beenea- 
hanced  by  a  methodical  arrangement,  and  occasionally  by  some  ex- 
planatory matter.  The  editor,  who  Is  described  as  a  member  of  tfe 
Philadelphia  bar,  has  been  very  chary  of  his  labors,  which  have  bees 
confined  to  the  selection  of  the  cases,  and  the  writing  of  a  preface  one 
page  in  length. 

The  motto,  a  very  happy  one,  from  Mr.  Burke — is  copied  from  a 
work  bearing  the  same  title,  published  in  London  in  1825  in  sir  dt*> 
decimo  volumes,  which  is  deserving  of  a  republication.  The  sit  vol- 
umes might  be  condensed  into  two  of  the  size  and  type  of  this.  One 
or  two  more  volumes,  containing  the  additional  English  and  Ike  Amer- 
ican cases,  would  make  an  ample  and  valuable  collection. 


A*  A ddrti $t  introductory  U  the  Buond  Course  of  Lecturer,  l*iH> 1Mb 
School  at  Auguota,  Georgia,  delivered  March  1 1, 1835.  Bo  Witw am 
Teact  Gould,  Principal  of  the  School.  Published  at  the  request 
of  the  Students.    8vo.  pp.  14. 

Mr.  Gould  is  the  son  of  Judge  Gould,  the  author  of  the  work  on  Plead- 
ing, and  the  distinguished  associate  of  the  late  Chief  Justice  Reeve, 
in  instruction  in  the  Law  School  at  Litchfield,  Conn.  The  son  has 
transplanted  to  Georgia — a  sterile  soil,  we  fear,  for  the  law — the  sys- 
tem of  teaching  pursued  so  successfully  by  his  father.  In  September, 
1833;  the  prospectus  of  his  school  was  first  published.  On  the  18th 
of  November,  in  the  same  year,  the  first  lecture  was  delivered  to  law 
students.  During  the  ensuing  winter,  the  number  gradually  increased, 
and  in  March  amounted  to  twelve.  In  November  1834,  one  year 
from  the  commencement,  the  class  consisted  of  nineteen;  or  whom 
three  had  been  admitted  to  the  bar,  during  that  year,  and  eleven  have 
been  admitted  since.  The  present  number  is  stated  to  be  fifteen-* 
the  whole  number,  from  the  beginning,  thirty-three. 

From  Mr.  Gould's  address  we  infer — what,  indeed,  we  have  always 
supposed  before — that  the  state  of  the  profession  is  very  low  in  Geor- 
gia, and  that  the  inducements  to  the  study  of  the  law  are  small.  '  What 
motive,'  he  says, '  have  Georgia  students  hitherto  had,  to  labor  through 
the  lucubration**  viginti  annorum,  for  legal  distinction  ?  Constituted 
as  our  Courts  are,  and  have  been,  the  indefatigable  explorer  of  tflfc 
learning  of  ages  has  been  placed  on  an  equal  footing  with  Use  petti 
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fogger  of  yesterday,  as  to  all  prospects  of  professional  advancement; 
and  the  laborious  investigation  of  principles  has,  by  no  means,  led  to 
successful  practice.*  It  appears  that  the  legislature  have  forbidden, 
by  positive  enactment,  the  requirement  of  any  fixed  period  of  study. 
The  consequence  is,  that  no  applicants  for  admission  to  the  bar  are 
ever  rejected ;  and  the  bar  roll,  as  Mr.  Gould  says,  becomes  crowded 
with  names  of  men,  who  are  attorneys,  by  law,  but  are  not,  and  never 
will  be,  lawyers. 

We  think  that  Mr.  Gould  has  found  the  proper  field  in  which  to  en- 
ter and  labor— whether  for  his  own  benefit,  we  cannot  tell,  but,  ser- 
tainly,  for  the  good  of  the  profession  of  the  state  where  he  has  chosen 
his  home.  His  address  is  written  in  a  clear,  spirited  style,  which,  at 
once,  gives  the  reader  his  meaning.  An  interesting  portion  of  it  is 
occupied  by  a  statement  of  the  advantages  of  law  schools,  to  which 
we  have  so  often  called  the  attention  of  our  readers,  and  by  a  review 
of  the  principal  institutions  in  the  country,  established  for  this  object 
Mr.  Gould  deems  his  the  first  attempt  to  give  systematic  legal  in- 
struction, south  of  the  Roanoke.  With  respect  to  his  plan,  he  uses 
the  following  language. 

*  Allow  me,  then,  to  ask  your  attention,  for  a  moment,  to  what  this 
plan  is.  But,  first,  let  me  tell  you  what  it  is  not.  And  it  is  not,  I  assure 
you,  a  plan  for  making  lawyers  in  a  day,  or  without  labor.  I  have  al- 
ready remarked,  that  our  profession,  to  be  understood,  requires  all  the 
efforts  of  a  cultivated  mind.  Any  one,  who  expects  me  to  save  him 
those  efforts,  and  at  the  same  time,  to  fit  him  for  the  bar,  will  be  dis- 
appointed. I  offer  you,  not  a  plan  for  acquiring  legal  knowledge,  by 
absorption,  or  intuition.  I  promise,  only,  to  direct  your  efforts,  to  sys- 
tematize your  studies,  to  enable  you  to  use  your  mental  vigor  to  ad- 
vantage. And  this  is  the  true  mode,  after  all,  of  bringing  genius  into 
action ;  for  genius,  with  all  the  declamation  that  we  hear  in  relation 
to  it,  is  nothing  more  than  u the  power  of  making  efforts"  I  shall  en- 
deavor to  aid  you  in  making  those  efforts  with  system,  and,  of  course, 
with  effect  I  follow  the  plan,  so  long  pursued  at  Litchfield,  the  value 
of  which  has  been  tested  by  more  than  fifty  years'  experience. 

'  The  leading  titles  of  the  law  are  taken  up,  in  systematic  succession. 
I  shall  attempt  to  give  you,  under  each  branch  of  the  subject,  all  the 
important  rules,  with  the  cases  that  support  them :  and,  as  far  as  prac- 
ticable, this  will  be  done.  In  every  instance,  you  will  have  a  skeleton, 
at  least,  of  the  subject ;  and  if  the  body  of  the  title  is  not  complete  in 
all  its  parts,  it  will  be,  only,  because  our  time  will  not  permit  This 
plan  will  enable  you  to  examine  every  subject  by  itself,  and  to  trace 
the  rules,  pertaining  to  each,  through  all  their  ramifications,  and  some- 
times through  a  maze  of  conflicting  deoisions.    The  great  advantage 
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10,  that  you  are  confiued  to  one  subject:  thus  having  the  benefit — and 
it  if  incalculable— of  doing  one  iking  at  a  time.  In  your  reading,  it 
will  be  necessary  that  you  confine  yourselves  to  the  title  under  cony 
sideration  in  the  lecture  of  the  day.  At  the  same  time  your  notes, 
taken  here,  and  transcribed  at  your  rcoms,  in  a  permanent  form,  con- 
stitute a  complete  professional  common-place  book,  the  convenience 
and  value  of  which,  for  reference  in  future  practice,  will,  probably,  be 
far  greater  than  you  can  now  anticipate. 

*  You  will  hear  the  lectures,  as  I  heard  them  at  Litchfield,  with  suck 
modifications  as  the  local  laws  of  Georgia  require,  and  with  the  ad- 
dition of  recent  decisions  in  England  and  America,  to  the  collection 
of  which  I  have  devoted  eighteen  months  of  laborious  investigation, 
and  intend,  if  life  and  health  continue,  to  devote  years  to  come*  I  say 
this,  because  I  hope  that  the  effort,  now  making  here,  will  be  sustained 
by  the  profession.  Past  success  gives  every  reason  to  expect  it:  for 
though  this  school  commenced  as  an  experiment,  with  no  aid  from 
others,  and  almost  without  even  the  encouraging  hopes  of  its  friends, 
it  has  received  such  support,  already,  that  I  wiul  not  feel  doubtful 
of  the  result' 


Reports  of Cotes  argued  ond  adjudicated  in  the  Supreme  Court  of  AisK* 
cohere  of  the  State  of  Mew  Jersey.    From  November  Term,  1831,  Ur 
February  Term,  1833,tncJ«#m.  Vol.  L  By  Jambs  S.  GaEEW,  Coun- 
sellor at  Law,  and  Reporter  of  Cases  adjudicated  in  the  Supreme 
Court  of  the  State  of  New  Jersey.     Trenton ;  1833.  Bvo.  pp.  376. 
The  volumes  of  Reports  of  the  decisions  in  New  Jersey,  though  not 
often  cited  out  of  this  State,  have  extended  to  a  large  number.    Mr, 
Coxe,  the  author  of  the  shabby  Digest  of  the  Reports  of  the  United 
States  and  a  Counsellor  of  considerable  eminence  at  the  Washington 
bar,  published  in  1816  a  single  volume  of  cases  argued  and  determined 
in  the  Supreme  Court  of  New  Jersey,  from  April  Term  1790,  to  No- 
vember Term  1795.    Before  that  time,  Mr.  Pennington  had  published 
a  volume  of  Cases,  argued  and  determined  in  the  same  Court,  from 
May  Term  1806  to  February  Term  1808,  in  conformity  to  an  act  of  the 
Legislature  for  the  publication  of  Law  Reports.    The  two  volumes  by 
Mr.  Southard,  the  present  distinguished  Senator  in  Congress,  embrace 
the  period  from  February  1818  to  February  1820.    Mr.  Southard  was 
succeeded  as  Reporter  by  Mr.  Halsted,  who  has  published  six  volumes, 
embracing  the  period  from  November  1821  to  May  1830* 
Mr.  Green  is  the  successor  of  Mr.  Halsted,  and  has  already  published 
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ro  volumes.  Of  these,  We  hare  had  an  opportunity  of  examining 
ily  one.  The  reader  will  find,  in  our  Digest  for  this  number,  what 
»emed  to  us  the  most  important  cases  in  this  volume.  We  shall 
irdly  be  tempted,  unless  as  a  matter  of  duty,  to  examine  another 
>lume  of  Mr.  Green's  labors.  The  questions  raised  before  the  Court 
re  trivial,— such  as  a  moderate  lawyer  might  decide  while  sitting  in 
is  elbow-chair, — or  relate  to  the  statutes  and  local  practice  of  the 
tate.  The  opinions  of  the  Court  are  very  loosely  written.  One  feels, 
rhile  reading  them,  as  if  treading  on  an  insecure  foundation.  Soma 
f  them  contain  tolerably  full  collections  of  coses,  but  we  have  looked 
q  vain  for  the  masterly  view  which  throws  into  order  and  reduces  to 
heir  proper  principles  these  often  conflicting  elements.  The  case  of 
Varnum  v.  Camp,  (p«  326)  contains  a  very  full,  but  crude  view  of  the 
mthorities  on  a  question  growing  out  of  the  Conflict  of  Laws.  It  ap- 
pears, from  what  is  said  in  this  decision,  that  the  Court  have  not  access 
to  the  Louisiana  Reports.  Without  good  libraries  their  studies  must 
be  necessarily  imperfect.  If  the  labors  of  the  Court  seem  of  little 
value,  those  of  the  Reporter  can  hardly  be  regarded  in  a  better  light 
His  marginal  notes,  or  abstracts,  are  very  vague  and  indefinite,  and 
consist  often  of  long  extracts  from  the  opinions  of  the  Court  Take  the 
following  as  an  example* 

*  If  a  person  whilst  doing  or  attempting  to  do  another  act,  undesign- 
edly kill  a  man,  if  the  act  done,  or  attempted,  were  a  felony,  the  killing 
is  murder,  especially  if  death  were  a  probable  consequence  of  the  act 
'Hie  common  law,  as  well  as  the  constitution  of  this  State,  declares, 
that  no  person  shall  be  subject  for  the  same  offence  to  be  twice  put  in 
jeopardy  of  life.  This  great  principle  forms  one  of  the  strong  bulwarks 
of  liberty.  The  pleas  of  autrefois  acquit  and  avirefois  conoid,  are 
founded  on  this  principle.  It  is  not  in  all  cases  necessary  that  two 
charges  should  be  precisely  the  same  in  point  of  degree,  for  it  is 
sufficient  if  an  acquittal  of  the  one  would  show  that  the  defendant 
could  not  have  been  guilty  of  the  other. 

<  The  proper  practice  is,  to  indict  and  try  for  the  higher  crime,  and 
if  the  part  of  the  offence  which  is  peculiar  to  that,  is  not  proved,  and 
all  that  is  necessary  to  constitute  the  inferior  one  is,  that  the  verdict 
should  convict  of  the  inferior  felony  and  acquit  as  to  the  residue  of  the 
charge. 

'If  a  man  in  committing  a  misdemeanor,  unfortunately  commit  a 
felony,  the  misdemeanor  is  merged  in  the  felony. 

*  If  a  man  break  the  house  of  A.  in  the  night  time,  and  steal  his 
goods,  and  upon  an  indictment  for  burglary,  and  stealing  those  goods,  he 
be  acquitted,  it  would  be  a  bar  to  a  subsequent  prosecution  for  the 
larceny.  So  if  he  be  indicted  for  the  simple  larceny  and  acquitted,  he 
cannot  afterwards  be  convicted  upon  an  indictment  for  the  burglary 
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and  larceny.  It  if  a  general  rule,  that  in  cases  where  an  acquittal 
upon  the  first  indictment  would  bar  a  second,  a  conviction  on  the  first 
would  have  the  same  effect 

*  *  A  defendant  cannot  be  convicted  and  punished  for  two  distinct 
felonies,  growing  out  of  the  same  identical  act,  and  when  one  is  a 
necessary  ingredient  in  the  other*  and  the  State  has  selected  and  pros 
ecnted  one  to  conviction.  If  in  civil  cases  the  law  abhors  a  multiplicity 
of  suits,  it  is  yet  more  watchful  in  criminal  esses,  that  the  government 
shall  not  oppress  the  citizen  by  unnecessary  prosecutions.'  pp.  361-363. 
The  Index*  or  Table  of  matters  is,  if  possible,  worse  than  the  ab 
stracts.  To  make  bad  worse,  and  confusion  worse  confounded,  the 
errors  of  the  press  are  so  numerous,  as  not  simply  to  mar  the  appear- 
ance of  the  text,  but  to  interfere  essentially  with  the  ready  use  of  the 
volume. 


Report  efthe  Commissioners  appointed  to  revise  the  Civil  Code  efPemn- 
suhmnia.   Read  in  the  Senate,  Jan.  16th.  1835.    Harrisburgh.    Print- 
ed by  Welsh  and  Patterson,  1834-35.    8vo.  pp.  252. 
This  able,  but  poorly  printed  Report,  is  lettered  on  the  back  '  Sixth 
Report  em  the  Civil  Code.9    We  are  free  to  state  that  this  is  the  only 
knowledge  which  has  reached  us  of  the  number  of  Reports  made  by 
the  Commissioners  of  Pennsylvania.    It  is  not  a  little  striking  that, 
while  our  information  in  relation  to  English,  and  perhaps,  also,  to  some 
continental,  reforms  in  the  law  is  so  prompt  and  exact,  we  should  be  so 
ignorant  of  the  exertions  making  in  different  states  of  our  own  coun- 
try for  the  same  object. 
The  present  volume  contains  the  following  documents : 
* 1.  A  report  upon  the  administration  of  justice,  comprising  an  ex- 
amination of  the  powers  of  the  courts,  the  ancient  real  actions,  and 
the  statutes  in  force  connected  with  them,  and  the  method  of  com- 
mencing an  action,  including  the  subject  of  imprisonment  for  debt 

*  II.  A  bill  relating  to  the  jurisdiction  of  the  courts,  with  remarks. 

*  III.  A  bill  relating  to  the  commencement  of  actions,  comprising 
the  subjects  of  proceedings  by  summons,  capias  and  attachment,  with 
remarks  thereon. 

'  IV.  A  bill  relating  to  actions  whieh  concern  real  estate,  comprising 
the  following  particular  bills,  vii. 

1.  A  bill  relating  to  Partition. 

2.  A  bill  relating  to  the  action  of  Dower. 

3.  A  bill  relating  to  the  action  of  Contribution. 

4.  A  bill  relating  to  the  action  of  Waste 
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9.  A  bffl  relating  to  the  writ  of  Ittrepesia* 

6.  A  bill  relating  to  the  action  of  AWtMmee. 

7.  A  bill  relating  to  the  action  of  Covenant  to  enforce  the  speette 
execution  of  contracts  for  the  sale,  conveyance,  or  quiet  enjojwutf 
of  real  estate. 

8.  A  bill  relating  to  the  action  of  Trespass  quart  dmunmfirtgk. 

9.  A  bill  relating  to  the  action  of  Igfeefment.' 

The  Commissioners  for  revising  the  laws  in  Pennsylvania,  in  when 
riame  this  Report  is  made,  are  William  Rawle,  a  veteran  of  the  la«v 
well-known  from  his  Treatise  on  the  Constitution  of  the  United  States ; 
T.  1.  Wharton,  the  author  of  several  valuable  Digests  of  Reports,  afli 
mn  able  editor  of  some  English  treatises ;  and  Joel  Jones.    The  que* 
tion,  whether  it  would  be  expedient  to  introduce  any,  and  if  any  what 
change  in  the  forms  and  mode  of  proceeding  in  the  administration  of 
the  laws,  was  proposed  to  the  Commissioners  by  a  resolve  of  the 
Legislature.    The  learned  and  able  Report  on  the  administration  ef 
justice  is  occupied  by  the  consideration  of  this  question.    The  Coea- 
missioners  begin  by  remarking  on  the  origin  of  the  laws  in  Pennsyl- 
vania, and  the  circumstances  which  have  embarrassed  the  due  admin- 
istration of  justice  in  this  State.    It  appears  that  there  are  there,  a 
Supreme  Court,  composed  of  five  judges ;  four  District  Courts,  coat- 
posed  of  six  judges;  fifty-two  Courts  of  Common  Pleas,  containing 
eighteen  president  judges  and  one  hundred  and  four  associates, 
making  altogether  one  hundred  and  thirty-three  judges  of  Courts  ef 
Records,  not  to  mention  justices  of  the  peace.    The  consideration  of 
the  jurisdiction  and  general  power  <  f  the  Courts,  forms  »*  important 
part  of  the  Report    A  full  inquiry  is  gone  into,  with  respect  to  the 
singular  relations  between  Equity  and  Law,  which  exist  in  Pennsyl- 
vania; and  the  question  is  proposed  and  considered,  what  (towers,  to 
give  relief  in  Equity,  remain  ungranted,  which  the  Courts  ought  to 
possess  for  the  due  administration  of  justice.    The  important  question 
is  then  reviewed,  which  Mr.  Johnes  has  made  the  subject  of  nis  work, 
in  what  tribunals  the  powers  to  give  relief  in  Equity  should  be  vested, 
and  in  what  manner  these  powers  should  be  exercised.    The  conclu- 
sion of  the  learned  Commissioners  appears  to  be  in  favor  of  giving  re- 
lief, wherever  it  can  be  done,  by  the  convenient  application  of  some 
familiar  common  law  remedy,  or  by  the  revival  of  some  one  that  has 
become  obsolete,  and  whenever  full  and  complete  relief  cannot  be  ob- 
tained by  such  process,  to  resort  to  the  methods  of  the  Chancery 
Courts,  and  employ  them  as  they  are,  or  in  a  modified  shape ;  as  has 
been  done  heretofore,  in  what  seems  to  them  useful  and  harmontoes 
co-operation  with  those  of  the  law, — using  the  common  law  process 
where  it  is  adequate,  or  can  conveniently  be  made  so,  and  of  supplj\ 
iftg  all  deficiences  from  the  Chancery  stock. 
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From  this  important  subject  the  Commissioners  pass  to  the  consid- 
eration of  actions,  or  the  method  of  bringing  cases  and  questions 
before  the  Courts,  including  herein  the  mode  of  proceeding  in  actions 
in  general.    Under  this  head  is  discussed  the  expediency  of  author- 
izing arrest  or  imprisonment  for  debt, — the  extent  to  which  a  debtor's 
present  property  should  Ije  made  liable  to  satisfy  the  claims  of  his 
creditors, — and  the  expediency  of  allowing  a  debtor  who  has  surren- 
dered all  his  property  to  his  creditors,  in  the  manner  required  by  law, 
to  hold  his  after-acquired  property  free  from  liability  for  his  previous 
debts. .  It  is  recommended  to  abolish  the  distinction,  which  exists  in 
Pennsylvania,  between  freeholders  and  others,  in  respect  to  their 
liability  to  arrest    In  this  connexion,  the  bankrupt  law  of  England 
and  the  Commercial  Code  of  France  are  referred  to.    The  subject  of 
voluntary  assignments,  made  by  debtors   in  failing  circumstances, 
for  the  benefit  of  creditors,  naturally  attracts  the  attention  of  the  Com- 
missioners.   Some  of  the  objectional  features  of  these  are  pointed  out. 
The  Commissioners  remark,  that  it  has  been  decided  by  the  Supreme 
Court  of  the  United  States,  that  the  individual  States  do  not  possess 
the  power,  under  the  Constitution,  to  pass  bankrupt  laws,  except  so 
far  as  regards  their  own  citizens,  and  in  relation  to  contracts  mads 
after  the  passage  of  the  law.    This  condition  of  tilings  is  thought 
anomalous  and  singularly  unfortunate  for  the  mercantile  community ; 
and  it  is  suggested  that  an  application  be  made  to  Congress,  either  to 
pass  an  efficient  bankrupt  law,  or  to  propose  such  an  amendment  of  the 
Constitution,  as  will  restore  to  the  States  their  original  power  of 
passing  Much  laws.    In  the  first  part  of  this  suggestion  we  most  hearti- 
ly concur.    With  regard  to  the  pivpo*ed  alteration  of  the  Constitu- 
tion, we  would  say — advisare  wit. 

The  subjects  of  bail,  foreign  attachment,  proceedings  against  con- 
victs, and  by  defendants  against  plaintiffs,  as  the  practice  of  set-off; 
are  reviewed  by  the  Commissioners.  The  largo  remainder  of  their 
Report  is  chiefly  occupied  by  a  very  able  inqun y  into  the  history  and 
nature  of  real  actions  and  of  the  action  of  ejectment,  in  the  course  of 
which  the  niceties  of  essoins,  saver  defaults,  rebutters,  warranties,  and 
seisin  are  considered  with  hot  a  little  learning  and  research. 

The  concluding  paragraph  of  the  Report  shows  that  the  labors  of 
the  Commissioners  are  not  yet  finished. 

*  In  conclusion,  we  beg  leave  to  assure  the  Legislature,  that,  how- 
ever imperfect  may  be  the  views  which  we  have  taken  of  the  important 
and  difficult  topics  of  this  paper,  they  have  not  been  adopted  without 
a  careful  and  anxious  consideration  of  the  whole  field  of  inquiry.— 
What  is  now  submitted,  it  will  be  seen,  concerns  only  a  part  of  the  broad 
subject  of  the  administration  of  justice.  In  another  Report,  we  expect 
to  lay  before  the  Legislature  our  sentiments  upon  the  remaining 
branches.    We  cannot  flatter  ourselves  that  our  suggestions  will  be 
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every  where  acceptable.  We  have  found  some  difficulties  among 
ourselves  in  writing  upon  all  parts  of  that  which  is  now  submitted; 
but  are  strongly  impressed  with  the  belief,  that,  upon  the  whole,  the  al- 
terations we  have  proposed  in  the  remedial  law,  will  be  found  to  pro- 
mote the  great  end  of  administering  '  equal  and  exact  justice.'  We 
respectfully  express  the  hope,  that  although  particular  suggestions  in 
these  pages,  and  particular  provisions  in  the  bills  submitted,  may  not 
at  first  sight  be  satisfactory,  they  will  be  considered  in  connexion  with 
other  parts  of  the  Report,  and  with  reference  to  the  general  scope  of 
the  bills,  and  that  the  entire  system — both  that  part  which  it  now  sub- 
mitted, and  that  which  unit  shortly  he  reported— will  receive  the  concur- 
rence of  the  Legislature.9 

The  proposed  bills,  with  illustrative  and  explanatory  remarks,  are 
appended  to  the  Report 


Reports  of  Cases  argued  and  determined  in  the  Court  of  Exchequer,  at 
Law  and  in  Equity,  and  in  the  Exchequer  Chamber,  in  Equity  and  in 
Error:    Edited  by  Francis  J.  Troubat,  Esq.  of  the  Philadelphia 
Bar.    Vol.  I.  Containing  the  Cases  reported  by  George  Price,  Esq. 
of  the  Middle  Temple,  Barrister  at  Law,  in  his  first,  second,  and 
third  volumes.    Philadelphia ;  R.  H.  Small.  1635. 
Mr.  Troubat,  whose  name  appears  on  the  above  title  page,  is  already 
well  known  to  the  profession  as  the  author  of  a  work  of  considerable 
character,  relating  to  Practice  in  Pennsylvania,  and  of  a  Digest  of  Re- 
ports, and  as  a  faithful  and  learned  editor  of  several  English  treatises. 
His  talents  and  learning,  and  his  taste  for  legal  studies  qualify  him,  in 
a  remarkable  degree,  to  superintend  a  publication  like  the  present 

The  Reports  in  the  Exchequer,  we  believe,  have  never  before  been 
reprinted  in  our  country.  The  profession,\herefore,  are  generally  but 
slightly  acquainted  with  the  character  and  value  of  these  Reports, 
Bince  they  are  to  be  found  only  in  the  best  furnished  libraries.  They 
contain,  besides,  considerable  matter  wholly  useless  in  our  jurispru- 
dence, and  the  expense  of  importing  them  is  very  great.  Yet  many 
of  the  cases  which  are  there  decided  are  of  great  consequence  and  are 
quoted  both  in  the  Equity  and  Common  Law  Digests.  It  was  in  this 
court  that  the  celebrated  case  of  Mr.  Atwood  was  argued  before  Lord 
Lyndhurst,  in  which  the  fees  of  Sir  Edward  Sugden  and  other  counsel 
were  so  enormous, — partaking  rather  of  the  character  of  a  subsidy  than 
a  stipend. 
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Tan  prisaaryaad  erifiaal  business  of  tkis  court,  acconrjag  to  BJacs:- 
stsao,  k  to  call  the  king's  debtors  to  account,' and  to  recover  any  pro* 
party  belonging  to  the  crown*    By  their  original  constitution,  the  fa* 
issaicbon  of  the  Coaunea  Pleas,  King's  Bench,  sad  Exchequer,  wee  eu- 
usuly  seperste  sad  distinct}  the  Common  Pleas  being  intended  to  oe- 
sads  all  controversies  between  subject  sad  subject ;  the  King's  Beach, 
to  collect  all  cranes  sad  misdemeanors  that  amount  to  a  breafch  of  the 
aaaee ;  sad  the  Exchequer  to  adjust  sad  recover  the  revenue.    But  as, 
by  fiction,  almost  all  sorts  of  civil  actions  are  now  allowed  to  be 
brought  in  the  King's  Bench*  in  like  manner,  by  another  fiction,  all 
mads  of  personal  suits  may  be  prosecuted  in  the  court  of  Exchequer. 
The  *  trick,9  as  Roger  North  unceremoniously  calls  it,  by  which  this 
i  drew  to  itself  a  jurisdiction  so  much  wider  than  originally  be- 
to  it,  is  well  known.    The  writ  upon  which  all  proceedings 
here  are  grounded,  is  called  a  eu©  mtmu,  in  which  the  plaintiff  sug- 
gests that  he  is  the  king's  fanner  or  debtor.    The  surmise  of  being 
debtor  to  the  king  is  now,  however,  rather  a  form  of  words' of  course, 
like  the  fiction,  that  the  defendant  is  arrested  for  a  supposed  trespass, 
whteh  gives  jurisdiction  to  the  King's  Bench,  and  the  court  is  open  to 
all  the  nation  equally. 

The  Exchequer,  however,  still  continues  the  court  in  which  the 
slag's  real  debtors  are  impleaded  and  the  legal  controversies  relating 
to  the  revenue  are  managed.    Many  of  the  decisions  are,  therefore, 
of  a  local  character,— important  in  England,  but  rarely  capable  of  be* 
ing  brought,  with  much  weight,  into  any  legal  discussion  among  us. 
Still  the  multitude  of  cases  there  decided,  which  grow  out  of  the  com- 
mon business  of  life,  and  bear  upon  those  branches  of  law,  which  the 
profession  are  called  upon,  in  the  course  of  practice,  to  apply  every 
day  to  circumstances  and  facts  presented  to  them,  renders  it  highly 
important  that  some  method  should  be  taken  to  make  them  accessible 
in  our  country.    The  distinguished  character  of  many  of  the  late  ba- 
rons of  this  court,  has  imparted  to  their  judgments  an  additional  value. 
Among  these  may  be  mentioned  Sir  Vicary  Gibbs,  and  Sir  William 
Garrow,  the  ancient  rivals  of  Erskine,  at  the  bar;  Sir  William  Alex- 
ander ;  Sir  John  Vaughan,  the  present  Justice  of  the  King's  Bench ; 
Sir  John  Bayley,  the  best  common-law  lawyer  of  the  age,  and  the  au- 
thor of  the  excellent  work  on  Bills  of  Exchange,  and  a  distinguished 
Justice  of  the  King's  Bench ;  Lord  Lyndhurst,  the  present  eminent 
Chancellor.    These  high  legal  names  have  given  this  court  such  a 
stand  that,  in  the  amount  and  importance  of  its  business,  it  competes 
with  the  King's  Bench.    The  recent  appointment  of  Lord  Abinger 
(Sir  James  Scarlet)  as  Chief  Baron,  will  add  to  the  weight  which  it 
has  already  obtained.    The  London  Law  Magazine,  speaking  of  his 
appointment,  says : 
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'For  the  last  twelve  or  fifteen  years,  Lord  Abtnger  has  bean  the 
undisputed  leader  of  the  bar ;  end,  from  the  first  moment  he  attained 
to  influence,  his  beat  exertions  ha?e  been  directed  to  maintain  ita 
character  and  elevate  its  tone ;  while  his  imposing  private  character, 
liis  classical  acquirements,  his  standing  in  parliament  and  high  position 
in  society,  nay,  the  Tory  fastidiousness  of  his  manner  and  the  refined 
lumghtiness  of  deportment  which  seemed  to  discourage  all  attempts 
at  intimacy  on  the  part  of  those  not  quite  on  a  par  with  him  in  the 
-world,  enabled  him  to  act  effectively,  almost  with  the  force  of  die* 
tmtion,  upon  his  views.'     The  testimony  of  Lord  Brougham  to  his 
character  and  standing  was  delivered  on  a  remarkable  occasion.    In 
his  great  speech  on  the  Reform  of  the  Law  (Feb.  7,  1828,)  he  said 
*  If  at  the  present  moment  the  whole  of  Westminster  Hall  were  to  be 
called  upon,  in  the  event  of  any  vacancy  unfortunately  occurring 
among  the  Chief  Justices,  to  name  the  man  best  suited  to  fill  it — to 
point  out  the  individual  whose  talents  and  integrity  best  deserved  the 
situation — whose  judicial  exertions  were  the  most  likely  to  shed 
blessings  on  his  country ;  can  any  one  doubt  for  a  moment  whose 
name  would  be  echoed  on  every  side  ?    No ;  there  could  be  no  quae* 
tion  as  to  the  individual  to  whom  would  point  the  common  consent  of 
those  most  competent  to  judge.'    The  Law  Magazine  says,  that  it  is 
not  on  the  common-law  side  of  this  court  only  that  Lord  Abinger  has 
justified  Lord  Brougham's  eulogy ;  on  the  equity  side,  also,  he  has  al- 
ready excited  the  surprise  and  admiration  of  the  bar. 

In  turning  over  the  pages  of  the  present  volume*  which  contains 
three  volumes  as  originally  published  in  England,  will  be  observed  the 
names  of  some  of  the  most  eminent  counsel  of  the  English  bar,  as  en- 
gaged in  the  cases  there  reported* — Abbott,  afterwards  Lord  Tender- 
den  and  Chief  Justice  of  England ;  Puller,  the  reporter  of  the  Com- 
mon Pleas;  Jervis,  the  present  distinguished  King's  counsel ;  Camp- 
bell, the  reporter  and  the  late  Attorney  General ;  Bhadwell,  the  pre- 
sent Vice-Chancellor ;  Peake,  the  learned  author  of  the  work  on  Evi- 
dence ;  J.  Williams,  one  of  the  late  Queen's  counsel,  at  present  a 
Justice  of  the  King's  Bench  {Scarlett,  the  present  Lord  Chief  Baron, 
noticed  above ;  Gilford,  the  late  master  of  the  Rolls  5  Home,  the  late 
Attorney  General ;  Taunton,  the  late  Justice  of  the  King's  Bench ; 
Pell,  the  late  head  of  the  Bankruptcy  Court ;  Sir  Samuel  Romilly,  the 
far-famed  ameliorator  of  the  Criminal  Law ;  Pepys,  the  present  mas- 
ter of  the  Rolls ;  and  others  of  like  standing  in  the  honorable  and 
learned  body  of  English  lawyers- 

By  Mr.  Troubat's  labors,  the  most  important  cases,  decided  in  this 
able  court,  "assisted  by  the  learning  and  talents  of  the  most  distinguish- 
ed counsel  of  England,  will  be  made  accessible  to  the  profession  in 
our  country.    The  plan  he  has  pursued  in  his  edition  is  nearly  similar 
VOL.  XIII.— no.  xxvi*  20 
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to  that  of  Messrs.  Sergeant  tad  Lowber,  in  their  edition  of  the  Eng- 
lish Common  Law  Roports,  noticed  in  oar  last  number.  Those  cases- 
which  are  peculiar  to  England,  and  which,  it  is  thought,  win  not  be 
useful  to  lawyers  in  our  country,  are  omitted— the  marginal  notes,  or 
abstracts,  alone  being  retained.  In  this  way  the  three  volumes  are 
reduced  to  one. 

The  present  system  of  condensing,  or,  as  we  have  before  called  it, 
rtaeeing  the  English  Reports,  seems  to  be  the  course  to  which  we 
are  driven,  if  we  would  save  ourselves  from  infinite  expenditure  and 
an  oppressive  number  of  volumes.  No  man,  who  is  desirous  of  un- 
derstanding the  law,  will  be  willing  to  forego  the  great  advantages  to 
be  derived  from  consulting  the  late  English  Reports.  To  deny  him- 
self the  aid  to  be  derived  from  this  source,  would  be  an  instance  of 
self-mortification  only  comparable  with  that  recorded  of  the  monk, 
who  would  never  look  upon  the  fair  prospect  upon  which  the  windows 
of  his  cell  opened.  To  be  compelled  to  purchase  all  the  volumes  that 
are  published  would  be  a  severe  tax  upon  the  income  of  the  lawyer; 
to  be  compelled  to  read  them  would  be  a  severer  one  upon  his  time. 
When  condensed  by  a  learned  and  skilful  editor,  their  bulk  and  price 
are  so  diminished,  that  the  burthen,  though  by  no  means  light,  is  muck 
easier  to  be  borne. 
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Legal  Intelligence  from  England.— The  death  of  Mr.  Justice  Tana- 
ton,  of  the  King's  Bench,  has  opened  the  way  for  a  new  promotion  to 
the  bench.  The  vacant  seat  was  first  offered  to  Mr.  Bickesteth,  and  on 
his  refusal  was  conferred  on  Mr.  Sergeant  (now  Mr.  Justice)  Coleridge ; 
a  gentleman,  says  the  London  Law  Magazine,  of  learning,  talent,  ac- 
complishment, high  private  character,  urbane  manners  singularly 
adapted  to  attract  respect,  moderate  political  opinions,  and  extensive 
business.  He  was  for  a  short  time  Editor  of  the  Quarterly  Review, 
and  has  published  a  .very  valuable  edition  of  Blackstone's  Commen- 
taries. 

Of  Sir  William  Follet,  the  new  Solicitor  General,  the  Law  Magazine 
says  that  *  he  is  generally  and  justly  regarded  as  the  most  extraordi- 
nary legal  genius  (we  use  the  term  advisedly)  recorded  in  the  annals 
of  the  bar.9 

The  Law  Lectures  instituted  some  time  since  in  the  Inner  Temple 
Hall  have  been  discontinued.  The  attendance  was  reduced  to  such  a 
degree  that  the  benchers  thought  necessary  to  stop  the  lectures,  and 
it  is  uncertain  whether  they  will  be  revived.  The  Lecturers  were 
Mr.  Austin,  the  able  author  of  the  work  on  Jurisprudence,  (and  the 
husband  of  the  distinguished  translator  of  Prince  Puckler  Muskau's 
Tour,)  and  Mr.  Starkie,  the  author  of  the  work  on  Evidence.  Mr. 
Austin's  Lectures  related  to  the  civil  law,  and  are  called  dry  and  unin- 
teresting. Mr.  Starkie's  related  to  the  origin  and  history  of  the  com- 
mon law,  and  were  of  an  antiquarian  character.  It  is  said  that  they 
were  not  sufficiently  inviting  to  attract  an  audience  of  even  a  doien 
individuals. 

Mr.  Justice  Story's  work  on  the  Conflict  of  Laws  has  been  repub- 
lished in  England.  Mr.  Fergusson,  late  one  of  the  judges  of  the  Con- 
sistory Court  of  Scotland,  and  the  author  of  the  work  on  Divorce,  has 
used  the  following  language  with  respect  to  it : 

*  I  have  repeatedly  and  deliberately  gone  through  the  whole  of  Mr. 
Justice  Story's  work,  which  I  deem  the  most  comprehensive  and  can- 
did in  our  language,  relating  to  that  department  of  the  law  adminis- 
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tared  to  loaf  by  the  Cousistery  Court  of  Edinburgh.  No  jurist  cant 
pirate  it  without  admiration  of  the  industry,  candor  tod  leejuang  with 
which  it  hit  been  compeeed.  It  supplies  more  valuable  infofinatioay 
supported  by  a  greater  body  of  authorities^  both  it  opioioot  of  the 
moot  eminent  jurists,  and  in  decieioot  of  Contittorial  Judkaturee,  thai 
I  hare  erer  before  teen  collected  in  one  volume.9  Ltnrfsn  Timet, 
Feb.  14, 1835. 

Demtk  e/  Mr.  Jmdk*  Tnmhm.  .  We  regret  to  ttate  that  Sir  WH- 
liaai  Eliat  Taunton,  Knight,  one  of  the  judges  of  the  King9!  Bench, 
died  tnddenly,  early  in  the  morning  of  Jan.  13th.  Hit  lordship  had 
entertained  a  party  of  friend*  at  dinner,  and  retired  to  hit  room  at  an 
early  hoar,  apparently  in  hit  usual  ttate  of  health,  which  had  been 
tomewhat  pcecariont  for  a  contiderable  period;  bat,  at  about  three 
o'clock  in  the  morning,  he  wat  suddenly  attacked  by  alarming  illness, 
and  expired  a  few  annates  after  its  commencement  Thit  melancholy 
event,  happening  at  it  did  at  the  commencement  of  the  term,  waa  the 
fortt  tobject  of  conversation  at  Wettmintter  Hall ;  and,  althoogh  Mr. 
lattice  Taanton  wat  not  a  popular  judge,  yet  thote  who  knew  him 
beat  were  well  attured  that  he  poetetted  a  kind  heart,  and  we  believe 
hit  death  it  aincerely  regretted.  There  are  few  judges  on  the  bench 
who  thowed  more  anxiety  than  Mr.  Justice  Taunton  to  apologize  for  any 
warmth  of  temper  which  had  given  unnecessary  pain  to  the  humbleet 
individual,  and  we  have  often  heard  him  atop  in  the  middle  of  a  caoee, 
and  make  remarks  upon  such  occasions  which  did  him  the  highest 
honor.  As  a  lawyer,  this  learned  judge  ranked  deservedly  high.  He 
wat  well  acquainted  with  the  law  of  real  property,  and  wat  alte  an 
accurate  pleader.  Indeed  he  owed  hit  advancement  to  the  bench  en- 
tirely to  hit  professional  reputation.  He  waa  remarkable  for  extreme 
care  in  the  use  of  words,  and  he  seldom  used  a  term,  in  giving  hie 
judgment,  or  in  speaking,  which  was  not  the  most  appropriate  to  define 
exactly  what  he  meant  to  say,  and  his  lordship  was  very  quick  and  smart 
at  repartee.  One  of  the  neatest  specimens  of  his  talent  in  thit  depart- 
ment occurred  at  chambers  not  long  since.  An  attorney  applied  to  en- 
large a  rule  for  some  purpose.  It  was  granted.  The  opposing  attorney 
observed,  that  in  the  whole  course  of  his  experience  he  had  never 
heard  of  a  rule  being  enlarged  under  such  circumstances.  '  I  shall 
have  the  pleasure,  then,9  said  the  judge,  *  of  enlarging  the  rule  and 
your  experience  at  the  same  time.9  His  elevation  to  the  bench  took 
place  ia  Michaelmas  Tent,  1830.  For  twenty  years  he  wat  recorder 
of  the  city  of  Oxford.  He  wat  sixty-four  years  of  age,  and  hat  left 
behind  him  a  family  of  six  children,  four  daughtert  and  two  soot,  to 
latitat  the  Its*  of  a  UadaadaaTectl^^  aVsjtiJ 


Digitized 


by  Google 


1*36.  J  Sir  Bdwewd  a*g4*n.  481 


Sfir  Edward  Sugd$n.—7%e  bisk  Bar,  Anecdote,  The  following 
sstory  is  told  in  tome  of  the  late  English  paper*.  The  circumstance 
occurred  in  the  Dublin  Chancery  Court,  before  the  Lord  Chancellor 
fhigden. 

4  On  the  calling  of  the  Lord  Chancellor's  lift  of  bankruptcy  motion*, 
Mr.  Woulfe,  K.  C,  opened  the  case  of  a  poor  trader  of  Gal  way,  one  of 
whose  relatives  had,  as  Mr.  Woulfe  stated,  issued  a  commission  of 
bankruptcy  against  him,  on  the  evidence  of  the  creditor's  sister,  who 
had  called  on  the  poor  man,  as  if  to  warn  him  that  her  brother  had 
issued  a  writ,  and  was  about  to  arrest  him,  through  the  fear  of  which, 
it  was  stated,  the  trader  had  himself  denied,  when  the  creditor  called. 
Mr.  W.  was,  with  his  usual  abilities,  commenting  on  the  suspicious  conduct 
of the  creditor,  mui  charoderuitig  the  x$su^  of  a  commotion  of  bank 
ruptcy  under  the  circumstances,  as  founded  on  trick  and  fraud,  when,  on 
a  sudden,  the  learned  gentleman  stopped,  and  was  observed  as  if  con- 
sulting with  Mr  .Ilatchell,  K.  C.    The  Chancellor,  whose  quick  manner 
of  doing  business  is  so  remarkable,  appeared  surprised  at  the  delay; 
when  Mr.  Woulfe  stated  he  was  placed  in  the  most  embarrassing 
situation— he  had,  in  fact,  been  advocating  a  cast  against  the  interest  of 
his  own  client    The  bar  and  all  in  court  here  became  apparently  con- 
vulsed with  laughter.    On  a  calm  ensuing,  Mr.  Woulfe  explained  that 
Mr.  O'Coghlen,  K.  C,  had,  before  his  departure  for  Parliament,  left 
the  brief  he  (Mr.  Woulfe)  was  stating  the  case  from,  with  him,  and  in 
the  hurry  of  business  he  had  quite  overlooked  the  circumstances  in 
which  he  had  been  placed.    The  Chancellor,  who,  during  the  laughter 
of  the  auditory,  had  appeared  most  anxious  to  address  Mr.  Woulfe,  in 
the  kindest  and  most  handsome  manner  said, — "  I  myself  was  placed 
in  a  similar  situation  as  Mr.  Woulfe.    1  slated  a  case  in  England 
against  my  own  client,  and,  it  appeared,  so  effectually  that  the  court  de- 
cided with.  me.    The  matter  afterwards  came  before  two  other  tribunals, 
and  my  client  was  unfortunate^    A  story  is  also  told,  I  think  of  Lord 
Mansfield,  his  having  stated  a  case  very  strongly  for  a  party,  and,  on 
about  concluding,  discovering  that  he  was  speaking  on  the  wrong  aide, 
continued,  *  This,  my  Lord,  is  the  case  that  will,  no  doubt,  be  stated  on 
v  the  other  side ;  but  now  let  me  state  my  client's  case,9  "dtc    Lord 
Chancellor  Sugden's  kind  observations  were  very  remarkable,  and 
well-timed.    Mr.  Hatcnell,K.  C,  proceeded  with  the  case,  which  hie 
Lordship  finally  arranged  by  ordering  an  issue  to  be  tried  an  In  the 
extraordinary  circumstances  under  which  this  commission  ssjue4---et 
the  same  time  recommending  whatever  party  was  wrong  to  beware, 
*and  withdraw  in  time,  otherwise,  when  he  ascertained  who  i 
he  would  know  how  to  deal  with  them.' 
The  celebrated  Irish  advocate  Curran  is  nasi  to  have  i 
20* 


Digitized 


by  Google 


482  Intelligence  and  Miecollanf.  [April, 

HB6  dilemma  with  Mr.  Woulfe  and  Sir  Edward  Sogden.     The 
dote  of  Lord  Mansfield  we  never  net  before. 


7%e  late  Sir  John  Leack. — In  our  last  number  we  noticed  the  deatk 
of  Sir  John  Leach,  Master  of  the  Rolls.  The  following  are  the  best 
authenticated  particulars  of  his  career,  extracted  from  the  London 
Law  Magazine  for  November  last.  The  same  Journal  contains  a  view 
of  his  judicial  character. 

4  He  was  the  son  of  a  shopkeeper  at  Bedford,  and  was  educated  at 
the  grammar  school  of  that  place.  On  leaving  school  he  was  placed 
in  a  merchant's  counting-house,  and  afterwards  in  the  office  of  Sir 
Robert  Taylor  (the  father  of  the  late  Michael  Angelo  Taylor)  to  learn 
the  profession  of  architecture.  He  subsequently  betook  himself  to  the 
study  of  the  law,  by  the  advice,  it  is  said,  of  the  late  Mr.  Cockerel), 
and  became  the  pupil  of  Sir  William  Alexander  (lately  Chief  Baron  of 
the  Exchequer)  then  practising  as  an  equity  draftsman.  He  was  called 
to  the  bar  by  the  Middle  Temple  in  J  790,  and  for  some  time  attended 
the  Home  circuit  and  Surrey  sessions.  In  1800,  however,  he  gave  up 
all  the  common  law  practice,  and  devoted  himself  exclusively  to  the 
equity  courts  and  the  Cockpit,  where  he  was  much  employed  in  West 
Indian  appeals.  His  subsequent  success  is  well  known ;  in  1807  he 
received  a  patent  of  precedence,  and  the  same  year  he  was  returned 
for  the  borough  of  Seaford,  where  he  had  purchased  property  and 
established  an  interest  His  principal  parliamentary  exploits  were  a  de- 
fence of  the  Duke  of  York  against  Colonel  Wardell,  and  an  attack  upon 
the  bill  creating  the  office  of  Vice-Chancellor,  an  office  which  he  was, 
notwithstanding,  the  second  to  fill.  He  succeeded  Sir  Thomas  Plumer 
as  Vice-Chancellor  in  1817,  and  received  the  honor  of  knighthood  upon 
the  occasion.  He  succeeded  Lord  Lyndhurst  as  Master  of  the  Rolls 
in  May,  18>7.  He  died  at  Edinburgh,  September  16th,  1834,  at  the 
age  of  74. 


Bamarduton'*  Reports.— Mr.  Preston,  in  arguing  on  a  case  before 
the  Lord  Chancellor  lately,  had  occasion  to  cite  the  case  of  Elliott  r 
Merrymariy  in  the  above  Reporter.  *  We  come  now,  my  lord,  to  the 
important  case  of  Elliott  v.  Merrymanf  a  case,  my  lord,  on  which  con- 
veyancers have  at  all  times  relied,  as  very  material  to  the  law  affecting' 
the  case  now  before  the  court,  which  is  in  Barnardistoa's  Reports.' 
Lord  Lyndawrf^Barnardiston,  Mr.  Preston!  I  fear' that  is  a  book  of 
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no-great  authority ;  I  recollect,  in  my  younger  day*,  it  wu  nU  of 
Barnardiston,  that  he  was  accustomed  to  slumber  over  his  note-book, 
and  the  wags  in  his  rear  took  the  opportunity  of  scribbling  nonsense 
in  hV  Mr.  Preston—'  There  are  some  cases  in  Barnardiston  which, 
in  my  experience,  and  having '  had  frequent  occasion  to  compare  thai 
reporter's  cases  with  the  same  cases  elsewhere,  I  have  found  to  be 
the  only  sensible  and  intelligent  reports,  and  I  trust  I  shall  show  yoftr 
lordship  that  it  may  be  said  of  Barnardiston,  non  osmftat  dtrmio? 


Legcd  hUeliigeneeJrom  France. — A  Prospectus  has  been  issued  in 
Prance,  by  a  number  of  distinguished  jurists,  of  a  new  Law  Journal,  to 
be  published  from  the  25th  to  the  90th  of  each  month,  and  to  be  en- 
titled, Revue  dt  legislation  et  de  Jurisprudence.    The  objects,  pro- 
posed by  the  learned  editors,  are  to  compare  foreign  laws  with  the 
French,  to  mark  the  changes  which  are  effected  in  the  latter,  to  dis- 
cuss the  most  important  questions  which  arise  in  the  administration 
of  the  law,  and  to  communicate  a  knowledge  of  the  new  publications 
and  their  various  merits.    The  most  important  cases  (arrets)  that 
.  have  been  decided  in  the  preceding  month,  will  be  given  in  an  Ana- 
lytical Tabte  to  each  number.    It  is  intended  to  revive,  with  some 
modifications  in  its  plan,  the  Themis,  a  journal  which  lived  to  the 
tenth  volume  only,  and  which  was  justly  admired  while  its  publica- 
tion was  continued,  and  is  now  resorted  to  by  the  student  of  the  R*> 
man  and  the  Foreign  law,  as  an  invaluable  source  of  information.    The 
editors  of  the  proposed  publication  promise  to  save  it  from  the  charge, 
said  to  have  been  brought  against  the  Themis,  of  indulging  in  discus- 
sions rather  curious  than  useful.    In  treating  of  foreign  legislation, 
they  will  find  themselves  on  the  ground  already  so  ably  occupied  by 
M.  Foelix  in  his  Revue  Etrangere ;  but  they  will  undertake  to  compare 
the  institutions  of  other  countries  with  those  at  home,  and  notice  the 
reforms  of  which  the  latter  are  susceptible.    They,  therefore,  think 
that  their  Journal  will  resemble  that  of  M.  Foelix  only  in  the  desire, 
common  to  both,  to  behold  the  study  of  jurisprudence  again  revived, 
and  the  well-being  of  all  advanced  under  wise,  just,  clear  and  certain 
laws. 

The  first  number  of  this  Journal  was  to  have  appeared,  according  to 
the  Prospectus,  on  the  30th  October  1634.  We  heartily  wish  it  that 
success,  which,  from  the  names  of  the  editors,  we  cannot  doubt  it  will 
attain.    The  following  is  the  list  of  editors : — 

MM.  Isambert,  Conseiller  a  la  Cour  de  Cassation ;  Troflowo, 
President  a  la  Cour  de  Nancy ;  V.  Foucher,  Avocat  general  a  Rennes  ; 
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ftnmOAW,  Vivwn,  Coawetler*  dttat;  CoaamnH,  Depose;  Baov- 

»BAV,    BoiYABB,    BeAVABB,    PlLLAT,     PoHCELET,    RoYZ*-C«>UAafty 

Valbttb,  Profc—eurs  4  k  Pacult*  de  Draft  de  Paris ;  Fouca*t,  Pro- 
fess enr  4  la  Faculte  de  Poitiers ;  Hun,  Kuhatt,  anciens  Profeseemi 
a  la  Facelte  de  Droit  de  Varsovic ;  Dai*los,  Paebot,  Avocmts  A  k 
Coer  de  Caseation ;  P.  Wotowsct,  ancien  Afocat  a  la  Cour  de  Cas- 
sation ;  et  Conaeiller  d^etat  potonais ;  H.  Baoih,  C.  Costtr,  P.  Duria, 
Jambt,  Lessae,  Maeib,  MBBanLLioo,  Odjlon-Baeeot,  P&oueoeLa, 
Powt,  Sacase,  Vatimesnil,  L.  Wolowski,  Directear  de  la  Revue, 
Avocats  a  la  Cour  royale ;  Bonhieb,  Julien,  Pibtob,  Rodie*e,  Doc- 
teure  en  droit 

We  have  not  receifed  any  number  of  the  Rome  Etramgare,  by  M. 
Tmlix,  ainee  our  laat  number. 


Report*  if  the  Dtckwn*  of  the  Supreme  Court  of  the  United  StaUs.— 
General  Duff  Green,  having  made  arrangements  to  print  the  Decisions 
of  the  Supreme  Court  of  the  United  States,  in  a  cheap  form,  has  en- 
gaged Mr.  Coze,  of  the  Washington  bar,  to  superintend  their  publica- 
tion. This  interference  with  the  regular  Reports  of  Mr.  Peters,  has 
given  occasion  to  the  following  Correspondence : 

Dear  Sib,— The  terms  upon  which  we  have  long  associated,  appear 
to  require  that  I  should  communicate  to  you  circumstances  which  have 
occurred,  bearing  more  or  less  directly  upon  your  interests. 

General  Green  has  called  upon  me,  and  made  a  proposition  to  aid 
him  in  preparing  for  publication  the  Decisions  of  the  Supreme  Court. 
I  had  heard  nothing  of  any  intention  or  design  to  procure  any  action 
by  Congress  affecting  this  matter,  until  my  attention  was  drawn  to  a 
clause  in  the  appropriation  bill,  alter  it  was  passed.  The  communica- 
tion from  General  Green  was  wholly  voluntary  on  his  part 

He  informs  me  that  he  designs  printing  the  Decisions  of  the  pre- 
ceding term,  at  least,  and  has  made  arrangements  to  have  copies  of  all 
the  opinions  delivered  during  the  present  term  furnished  to  him.  My 
agency  is  desired  in  preparing  abstracts  of  the  cases  from  the  records, 
and  of  the  arguments  of  Counsel.  That  such  a  publication  will  be 
made  is  now  certain:  to  me  such  an  occupation  would  be  peculiarly 
desirable. 

Should  the  arrangements  be  completed  by  which  I  shall  undertake 
the  task,  £  wish  it  to  be  distinctly  understood  between  us,  how  I  have 
become  connected  with  it,  and  that  *  e  may  pursue  our  several  labors 
without  any  estrangements  or  misunderstanding  between  us. 

Very  respectfully  yours,  &c.  RICHARD  S.  COXE. 

Richabo  Pbtees,  Esq.  March  10, 1835. 
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Wasbtsstoii,  Wednesday  Evening,  Match  11, 183$. 
&icha*j>  8.  Coxa,  Esq. 

Sim, — I  found  on  my  table,  on  my  return  from  Court,  your  letter  of 
yesterday. 

I  consider  the  purpose  of  interfering  with  the  official  Reports  of  die 
Supreme  Court  of  the  United  States,  by  the  publication  you  mention 
in  your  letter,  as  an  unwarrantable  proceeding. 

Whether  the  certainty  that  the  publication  will  be  made,  is  a  suffi- 
cient sanction  for  your  being  the  agent  for  its  preparation,  is  for  your- 
self, not  for  me,  to  determine.  It  is  to  me  a  matter  of  entire  indif- 
ference who  undertakes  it 

By  the  relations  heretofore  existing  between  us,  and  from  the  fact 
»  that  you  are  a  member  of  the  bar  of  the  Court,  the  reports  of  whose 
actions  and  decisions  by  their  selected  reporter  are  to  be  interfered 
with,  I  might  be  influenced  to  suggest,  that  to  the  consideration  of  the 
Court,  the  purpose  you  have  under  consideration  might  be  submitted 
before  you  undertake  it  But  I  hare  too  frequently,  and  often  pain- 
f  ;My,  heard  you  so  strongly  express  your  opinion  on  the  opinions  and 
decisions  of  that  tribunal,  when  it  differed  from  yeur  own,  to  beliefs 
you  would  be  influenced  by  any  views  the  Court  may  have  of  the 


I  do  not,  however,  claim  to  know  what  those  views  are,  or  that  they 
would  allow  the  subject  to  be  submitted.  I  am,  your  obedient  ser- 
vant, RICHARD  PETERS. 

March  16, 1885. 

WASHiweTow,  March  13;  1835. 
Mr.  Chief  Justice  Marshall. 

Mt  Dear  Sir, — You  are  aware  that  a  publication  of  the' opinions  of 
the  Supreme  Court,  to  be  printed  from  copies  of  the  copies  of  those 
opinions  as  recorded  by  the  Clerk,  under  the  act  of  Congress,  under 
the  pretended  form  of  *  Reports  of  the  Decisions  of  the  Court,'  is  pto- 
posed  to  be  made  in  this  city.  This  work  is  intended  to  be,  and  wiU 
be,  an  interference  with  the  official  Reports  of  the  cases  and  decisions 
of  the  Court 

.  It  has  never  become  known  to  me  that  any  defects  or  insufficiency 
in  the  official  Reports,  or  any  dissatisfaction  in  the  Court,  the  profes- 
sion, or  the  community,  have  called  for  such  a  publication.  Bo  far  as 
the  demand  for  my  Reports,  by  the  profession  and  others,  authorizes  a 
contrary  belief,  they  have  been  entirely  satisfactory  and  acceptable- 
But,  Sir,  if  this  measure  is  carried  into  execution,  as  no  doubt  it  wil* 
be,  there  may  prevail  opinions  of  a  character  which  will  involve  the 
respectability  and  authority  of  the  official  Reports,  and  thus  diminish 
their  usefulness.  As  I  may  be  personally  affected  by  this  state  of 
things,  I  have  less,  but  yet  I  have  considerable  solicitude. 
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Will  you*  Sir,  permit  me,  under  the  inioence  of  these  ▼tewey  to  ask 
from  you  the  expression  of  your  opinion  of  the  manner  ia\  which  I 
have  performed  my  duties  at  Reporter  of  the  Decisions  of  the  Supreme 
Court,  since  I  have  had  the  honor  to  hold  that  office.  I  shall  ever  hofeL 
your  favorable  estimate  of  my  labors  among  the  proudest  and  most 
regarded  of  my  possessions. 

I  have  the  honor  to  be,  with  great  respect  and  esteem,  your  obedient 
servant,  RICHARD  PETERS. 

Washington,  March  14, 1835. 
Richaso  Petees,  Esq., 

My  Deae  Sra,— I  have  read  your  letter  of  yesterday: 

I  cannot  believe  it  possible  that  the  recent  measures  which  have 
been  adopted  respecting  the  publication  of  the  opinions  of  the  Su- 
preme Court,  will,  in  the  opinion  of  any,  cast  the  slightest  imputation 
on  your  official  character  or  conduct 

It  gives  me  pleasure  to  assure  you  of  my  entire  conviction  that  such 
an  imputation  would  be  misapplied  and  unjust 

Your  gentlemanly  deportment,  and  the  accuracy  and  fidelity  with 
which  your  official  duties  have  -been  performed,  have  secured  tiia- 
lasting  esteem  of,  dear  sir,  your  obedient  servant, 

J.  MARSHALL. 


Proposed  Lam  School,  at  Hamilton  Cbftge,  New  York.— The  -late 
Wm.  H.  Maynard,  who  died  of  the  cholera,  in  1832,  while  attending, 
as  a  member,  the  Court  for  the  Correction  of  Errors  in  the  State  of 
New  York,  by  his  will,  made  several  years  before  his  death,  devised 
twenty  thousand  dollars  (besides  a  surplus)  to  Hamilton  College,  for 
the  founding  of  a  law  professorship,  or  rather  a  law  school.  Hamilton 
College  is  situated  nine  miles  from  Utica,  in  the  village  of  Clinton. 
4 Its  site/  says  a  writer  in  the  New  York  Mirror, 'is  on  the  western 
acclivity  of  the  valley  of  the  Oriskany,  which,  for  beauty  of  scenery 
and  fertility  of  soil  is  scarcely  exceeded  by  any  in  the  United  States. 
The  region  is  remarkably  healthy,  and  the  college  is  now  flourishing. 
The  college  edifices  are  all  large  stone  structures,  four  stories  high, 
unsurpassed,  probably,  in  beauty  and  solidity  by  any  similar  buildings 
in  the  country.'  The  following  sketch  or  outline  of  the  law-school, 
which  the  legacy  of  Mr.  Maynard  will  be  the  means  of  establishing^ 
it  is  said  was  drawn  up  by  one  of  our  most  distinguished  jurists,  and 
will,  probably,  be  in  the  main  adopted  by  the  trustees  of  the  College. 

'.  It  is  believed  that  law  is  a  science,  and  may  he  studied  and  acquired 
in  the  same  manner  as  all  other  sciences ;  and  consequently  that  the 
general  system  of  instruction  pursued  in  our  colleges  may  be  success- 
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tftlly  applied  to  this  branch  of  knowledge.    The  different  departments 
-of  the  law  are  well  defined,  and  they  are  capable  of  arrangement  in  a 
strictly  analytic  order.    To  each  of  these  departments  a  portion  of 
time  may  be  assigned,  so  that  a  course  of  study,  embracing  the  period 
of  three  years,  may  be  as  regularly  apportioned,  as  the  course  of  or- 
ctinary  collegiate  education.    The  departments  being  thus  arranged 
'and  defined,  classes  of  pupils  for  each  may  be  formed,  who  may  be 
required  to  finish  their  studies  in  such  department  within  the  assigned 
portion  of  time.    These  studies  being  previously  prescribed,  and  the 
precise  time  of  commencing  and  finishing  them  being  made  known, 
pupils  will  be  enabled  to  join  such  classes  as  their  previous  education 
may  render  expedient,  and  to  continue  for  such  portions  of  thne  as 
their  convenience  or  other  circumstances  may  require.    By  such  an 
arrangement,  young  gentlemen  who  prefer  to  spend  a  portion  of  time 
in  any  private  office,  in  order  to  become  familiar  with  the  practice, 
can  do  so,  and  those  who  have  already  spent  any  time  in  the  study  of 
the  law,  can  select  the  studies  which  they  wish  to  pursue.    And  this, 
it  is  hoped,  will  obviate  the  objections  sometimes  made  against  a  mere 
theoretic  education  without  practical  application.    In  the  plan  now 
submitted,  there  will  be  found  another  answer  to  these  objections,  in 
the  fact  that  actual  practice  will  be  combined  with  theory.    The 
classes  being  thus  arranged,  consisting  of  pupils  in  different  stages  of 
education  precisely  like  the  sophomores,  juniors  and  seniors  in  our  lit- 
erary  colleges ;  young  gentlemen  as  they  enter  will  be  assigned  to 
their  proper  classes.    Certain  qualifications  of  a  literary  character 
will  be  indispensable  to  an  admission,  but  their  extent  cannot  at  pres- 
ent be  determined,  until  the  whole  course  of  study  is  fixed. 

4  The  classes  being  formed,  the  course  of  instruction  and  discipline 
will  conform  substantially  to  that  pursued  in  literary  colleges.    Text- 
books will  be  prescribed,  which  the  pupils  will  study  and  recite  in  the 
same  manner  as,  for  instance,  treatises  on  metaphysics  are  recited  in 
colleges,  with  this  essential  difference,  that  the  Btudies  will  be  pur- 
sued more  in  reference  to  the  subjects  than  to  the  authors  of  any  works 
on  those  subjects,  and  different  authors  on  the  same  subject  will  be 
read  while  the  class  is  engaged  upon  it;  so  that  it  will  frequently 
happen,  that  detached  parts  of  three  or  four  authors  will  be  read  pre- 
paratory to  a  recitation.     These,  of  course,  wiH  be  selected  and  pre- 
scribed in  the  syllabus  of  the  studies.    It  will  require  little  reflection 
to  perceive  the  advantages  of  this  course  of  study.    In  the  legal  pro- 
fession there  is  scarcely  an  instance  of  a  complete  treatise  on  any  sub- 
ject, but  the  law  on  any  given  subject  is  to  be  collected  from  various 
and  distinct  sources,  generally  from  different  elementary  writers,  but 
frequently  from  elementary  cases  reported  in  the  books.    A  great 
variety  in  tlie  views  and  opinions  of  writers,  lawyers  and  judges  is 
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thus  presented  to  the  mind ;  distinctions  between  cases,  and  quatifica- 
lions  of  general  rules,  with  conflicting  opinions  sad  decisions,  ocean* 
the  thoughts  and  exercise  the  sagacity  of  the  student ;  he  is  competed 
to  reason  upon  the  subject  in  order  to  make  up  his  own  mind,  and  in- 
dependent of  the  clear  perception  of  his  subject,  which  he  most  thai 
acquire,  his  memory  is  strengthened  and  invigorated  by  being  thai 
connected  with  his  reasoning  faculties ;  so  that  when  his  mind  is  once 
turned  to  a  given  question,  and  he  begins  to  reflect  upon  it,  he  wiB 
And  that  his  own  reasons  and  views  are  in  fact  those  which  he  has 
derived  from  his  studies,  and  which  have  become  so  incorporated  and 
identified  with  his  own  reflections,  that  the  original  and  the  derivation 
can  no  longer  be  distinguished. 

4  As  a  consequence  of  this  course  of  study,  the  recitations  will  be 
irregular  in  point  of  time.  The  recitation  will  be  upon  some  separate 
and  distinct  portion  of  a  subject,  capable  in  its  nature  of  being  thus 
separated,  and  it  will  embrace  all  that  the  pupil  has  read  from  dif- 
ferent authors  upon  that  portion.  To  give  an  illustration,  sap- 
nose  the  general  subject  of  study,  of  a  class,  to  be  estates  in  land, 
and  the  particular  subject  the  tenure*,  by  which  such  estates  are  or 
may  be  held.  Now,  tenures  would  form  a  separate  portion,  upon 
which  a  recitation  is  to  be  had.  But  the  pupil  will  require  time  to 
read  the  detached  parts  of  the  different  authors  selected  for  that  por- 
tion. This  time  will  vary  according  to  the  subject ;  but  it  is  presumed 
that  generally  recitations  from  eacb  class  can  be  had  once  a  day ;  yet 
in  some  oases  there  may  not  be  more  than  one  recitation  in  a  week. 
The  matter  to  be  read  should  be  so  arranged  as  to  have  recitations, 
as  often  as  may  be ;  but  the  value  of  the  plan  will  be  much  diminished 
by  hearing  them  on  parts  only,  of  any  distinct  subject 

'  The  class  being  thus  prepared,  the  recitation  is  had  by  way  of  ex- 
amination of  each  pupil.  In  the  course  of  this  examination,  or  after 
it  id  finished,  the  teacher  will  give  his  lecture  upon  the  subject.  Al- 
though this  will  be  the  result  of  minute  and  careful  preparation,  yet 
it  should  be  rather  conversational,  than  formally  didactic. 

4  The  object  of  the  lecturer,  will  be  to  explain  what  he  perceives  has 
not  been  well  understood  by  the  pupils,  to  reconcile  contradictory 
views  and  authorities,  as  far  as  possible,  and  when  that  cannot  be 
done,  to  state  which  is  correct,  and' to  give  his  reasons  for  his  opinion. 
He  will  also  exhibit  the  present  state  of  the  law  on  the  subject  under 
consideration,  as  affected  either  by  statutes  or  by  recent  decisions: 
and  will  illustrate  the  whole  by  such  analogies  in  the  law,  and  by  such 
inferences  to  moral  and  natural  philosophy,  and  to  metaphysics,  as 
the  occasion  may  permit  Much  of  this  lecture  will  be  brought  out  in 
the  course  of  examination  or  recitation,  either  in  putting  or  answering 
questions,  and  much  of  it  will  he  delivered  after  the  recitation.    But 
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ifc  should  be  a  maim  object  to  invite  questions  from  the  pupils,  and  by 
cjmjij  proper  means  ascertain  the  amount  of  their  information  upon 
tlae  matter  in  question,  and  its  accuracy  and  precision,  with  a  view  to 
oorreot  what  is  amiss  and  supply  what  is  wanting. 

The  pupils  should  be  required  to  take  notes  of  these  lectures,  and 
att  the  next  recitation  they  should  be  examined  on  the  subject  of  the 
preceding,  particularly  in  reference  to  the  new  matter  contained  in 
the  lectures ;  and  when  a  department  or  distinct  branch  is  finished, 
there  should  be  another  examination,  by  way  of  review,  of  the  whole 
of  that  department.  Incidental  or  accessory  to  this  main  course  of 
study  there  are  varidua  matters  to  be  attended  to. 

First— The  art  of  composition,  which  the  pupil  is  supposed  to  have 
acquired  and  brought  with  him,  must  be  preserved  and  improved  as 
sntial  to  professional  success.  For  this  purpose,  original  disserta- 
t  should  be  periodically  required  from  each  pupil,  to  be  submitted 
to  the  instructor  for  correction  and  observation.  Generally  the  sub- 
jects should  be  of  a  legal  character,  or  having  a  relation  to  legal 
subjects. 

Second — The  art  of  extemporaneous  speaking,  if  already  acquired 
must  be  preserved,  and  if  not  acquired  it  must  be  learned.  For  this 
purpose  the  usual  debating-sdcieties  should  be  instituted,  and  moot 
cottrts  should  be  established,  in  which  the  proper  questions  are  to  be  ~ 
discussed  and  fictitious  cases  managed,  and  brought  to  a  decision. 
These  moot  courts  may  be  modelled  in  exact  conformity  to  the  courts 
of  the  United  States,  and  of  the  State,  and  causes  may  be  framed  for 
trial  in  them,  which  will  not  only  impart  a  knowledge  of  the  practice 
and  forms  of  pleading  in  these  courts,  but  will  give  to  the  pupil  clear 
and  accurate  ideas  of  the  limits  of  their  respective  jurisdictions,  and 
of  the  classes  of  cases  properly  cognizable  by  them. 

Third — Either  all  the  pupils,  or  such  portions  of  them  as  may  be 
prepared  for  that  purpose,  should  be  required  to  attend  the  terms  of 
the  Supreme  Court  and  of  the  District  Court  of  the  United  States  at 
Utica,  and  report  faithfully  and  accurately  all  the  proceedings  in  these 
courts,  and  portions  of  them  should  also  attend  the  Circuit  Court  and 
the  Court  of  Common  Pleas  for  the  same  purpose.  These  reports  of 
cases  will  furnish  themes  for  discussion  in  the  school,  and  will  of 
themselves  be  good  exercises  for  the  pupils  that  prepare  them;  of 
course  they  will  receive  the  proper  preliminary  instruction,  to  enable 
them  to  make  their  reports  accurate  and  useful. 

Fourth — The  principal  instructor  will  probably  be  able  to  conduct 

a  few  suits  continually  in  the  Supreme  Court,  and  perhaps  in  the 

Court  of  Chancery ;  the  care  and  management  of  which,  will  afford  to 

the  pupils  in  the  class  of  practice,  an  idea  of  the  actual  mode  of  doing 

vo^.  xjij. — NO.  XXVI.  21 
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bwnese,  wtien,  wftbrthe  mssi  esavfe, wjfl  tarish  a  better 

of  acquiring  the  practice,  than  is  actually  afforded  by  attorneys'  omens 

Fifth— The  srinetpsl  instructor  will  invite  from  hie  professional 
brethren  applications  for  opinions  on  cases  actually  existing,  aasV  on 
abstract  questions  of  law,  and  for  drafts  of  pleadings.  These  cases 
will  be  discussed  in  the  mmd  court$i  and  the  drafts  wiD  be  prepares 
by  the  pupils  in  the  class  of  pleadings,  and  will  be  revised  by  the 
Principal. 

Sixth— Literary  attainments  most  not  be  neglected*  Once  in  each 
week,  at  least,  each  pupil  should  recite  from  some  classic  anther  ts 
the  professor  of  languages  in  the  college ;  and  declamation,  afleast  is 
the  presence  of  the  law  students,  should  be  required. 


Condensed  Modern  and  Ancient  British.  Reports  qf  Casts  in  Equity. 
It  is  contemplated  by  two  gentlemen  of  the  bar,  one  residing  in 
Philadelphia,  the  other  in  Boston,— Mr.  Peters,  and  Mr.  Sumner,— to 
publish,  as  early  as  arrangements  can  be  made,  the  whole  series 
or  Modern  and  Ancient  British  Chancert  Reports,  in  a  con- 
densed form,  with  a  full  Index  of  the  matter  contained  in  each  of 
the  condensed  volumes,  and  when  the  work  shall  be  completed,  a 
General  Index  to  all  the  volumes. — Notes  of  the  parallel  Decisions  in 
the  Courts  of  the  Union,  and  in  the  separate  States,  will  be  subjoined, 
and  the  notes  upon  the  British  Chancery  Reports,  by  English  editors, 
will  accompany  the  cases.  In  the  execution  of  the  plans  of  con- 
densation and  selection,  no  case  will  be  inserted  in  the  proposed 
work,  but  those  which  are  applicable  to  the  administration  of  Equity 
principles  applied  in  the  Courts  of  the  United  States,  and  the  paging 
in  the  most  approved  editions  of  the  original  works  will  be  referred  to 
in  the  margin. — It  may  be  considered  useful  to  insert  the  points  ruled 
in  the  omitted  cases,  although  their  certain  application  to  the  Chancery 
Law  of  the  United  States  may  not  be  seen  by  the  editors.  It  may 
also  be  necessary  to  include  the  whole  of  some  of  the  Chancery  vol- 
umes.   '  Tothill's  Transactions  in  Chancery'  is  entitled  to  this  position. 

Each  volume  of ( the  Condensed  British  Chancery  Reports  *  will 
contain  not  less  than  eight  hundred  pages,  closely  printed,  on  a  new 
and  well-sized  type.  The  cost  of  each  volume,  bound,  will  not  ex- 
ceed five  dollars. 

It  is  confidently  expected  that  the  intended  publication  can  be  com- 
prehended in  about  fifteen,  at  utmost  twenty  volumes,  in  which  at 
least  eighty  volumes  of  the  original  works  will  be  included.    As  yet, 
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the  last  has  not  been  completed,  but  the  following  are  among  those 

which  wiU  form  a  part  of  the  publication. 

AinMert  Reports, 3  vols.;  Atkin's  lUports,  3  to**  ;  Ball  &  BeaUy^ 

Reports,  3  Tola.;  Bell's  Supplement  to  Vesey,  Bear.,  1  vol.;  Banbury 
Reports,  1  vol.  folio ;  Finch's  Reports,  1  voL  folio ;  Freeman's  Cases 
in  Law  and  Equity,  1  toI. Mo;  Jacob  and  Walker's  Reports,  9  vols. ; 
Ma^dox's Reports, 5 vols.;  Nelson's  Reports,  1  vok ;  Peere  Williams, 
3  vols. ;  Gases  in  Chancery,  from  1635  to  1711, 3  vols. ;  Schoales  and 
Le  Froy's Reports, 9  vols.;  Select  Cases  in  Chancery  from  1794  to 
1738;  Swanston's  Reports,  3  vols. ;  Tothill's  Transactions  in  Chancery, 
1  vol;  Vernon's  Reports,!)  vols.;  Vesey's, Sear.,  2  vole.;  Vexey's, 
Jura's,  Reports,  19  vote.;  Vesey  and  Beames* Reperts,4  vols.;  Re- 
ports in  the  Exchequer,  1  vol.  jr  Hovenden's  Reports,  3  vols. ;  Jacobs' 
Reports,  lvol.;  Merivale's  Reports,  3  vols.;  Russet's  Reports^  vols.. 
Rossel  and  Mylne  Reports,  1  veL ;  West's  Reports,  1  veL;  Wight- 
jwjek's  Reports,  1  voL 
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ENGLISH. 

A  Digest  of  the  Laws  of  England  respecting  Real  Property.  By  Win- 
Cruise,  Een^,  Barrister  at  Law.    The  fourth  edition,  revised  and  con* 
siderably  enlarged  by  Henry  Hopley  White,  Esq*  Barrister  at  Law  of 
the  Middle  Temple.    In  seven  vols,  royal  8vo.,  price  5L  12».  bds. 
['Mr. White  appears  to  have  discharged  his  arduous  duty  well*  Nearly 

eleven  hundred  cases  have  been  added,  and  all  the  recent  changes 

in  the  law  of  real  property  are  incorporated.*    London  Lout  Mag** 

ztiie.] 

An  Elementary  Compendium  of  the  Law  of  Real  Property.  By 
Walter  Henry  Burton,  Esq*,  late  one  of  the  Fellows  on  Mr.  Vineri 
foundation  for  the  study  of  the  Common  Law  in  the  University  of  Ox* 
ford*    Third  edition,  corrected,  in  8?o.,  price  li.  bds. 

The  Law  and  Practice  of  Elections  as  altered  by  the  Reform  Acts; 
with  an  Appendix,  containing  the  Acts  of  Parliament  for  England, 
Scotland,  and  Ireland,  brought  down  to  the  present  time.  Third 
edition,  with  very  Considerable  additions.  By  Francis  Newman  Rogers, 
Esq.,  of  the  Inner  Temple,  Barrister  at  Law.  In  J2mo.,  price  1L  bds. 
[This  is  considered  as,  on  the  whole,  the  best  and  completest  book 

upon  election  law.] 

The  Law  and  Practice  of  Elections  (for  England  and  Wales),  as 
altered  by  the  Reform  Acts,  including  the  Practice  on  Election  Peti* 
tions ;  with  a  copious  Appendix,  containing  all  the  Acts  relating  to 
Elections,  Forms  used  in  Elections,  List  of  Boroughs,  with  the  Number 
of  Voters,  &c.  By  Charles  F.F.  Wotfdsworth,  Esq.,  of  the  Inner 
Temple,  Barrister  at  Law.  Second  edition,  corrected  and  much  en- 
larged*   In  8vo.,  priee  12.  5>.  bds. 

Practical  Precedents  in  Pleading,  prepared  in  accordance  with  the 
Recent  Rules  and  Statutes ;  with  Explanatory  and  Practical  Direc- 
tions, and  Preliminary  Remarks  upon  the  Effect  and  Application  of  the 
late  Rules  on  Pleading.  By  Charles  Petersdorff,  Esq.,  of  the  Inner 
Temple,  Barrister  at  Law*    In  8vo.,  price  15s.  bds* 

An  Examination  of  the  Rules  of  Law,  respecting  the  admission  of 
Extrinsic  Evidence  in  aid  of  the  Interpretation  of  Wills.  By  James 
Wigram,  Esq.,  of  Lincoln's  Inn,  Barrister  at  Law.  Second  Edition,  in 
8vq.    Price  8s,  bds. 
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A  Treatise  on  the  Principles  of  Pleading  in  Civil  Actions;  compris- 
ing a  Summary  View  of  the  whole  Proceedings  in  a  Suit  at  Law.  By 
Henry  John  Steven,  Serjeant  at  Law.  The  Third  Edition,  corrected 
in  conformity  with  the  rales  of  H.  T.  1834,  and  otherwise  improved, 
8vo~,  price  18s.  bds. 
(This  is  said  to  be  a  greatly  improved  edition  of  this  admirable  book.] 

A  Summary  of  the  History  and  Law  of  Usury ;  with  an  Examination 
of  the  Policy  of  the  Existing  System,  and  Suggestions  for  its  Amend- 
ment;  together  with  an  Analysis  of  the  Parliamentary  Proceedings 
relative  to  the  Subject,  up  to  the  present  time,  and  a  Collection  of 
Statutes.  By  James  Birch  Kelley,  of  the  Inner  Temple.  Price  9b. 
boards. 
(The  London  Law  Magazine  calls  this  a  well-executed  summary  of 

everything  relating  to  the  subject.] 

A  Supplement  to  the  First,  Second,  and  Third  Parts  of  Mr.  Chitty's 
Treatise  on  the  General  Practice  of  the  Law,  stating  the  recent  Stat- 
utes and  Decisions  since  the  first  publication  of  that  Work,  to  the  1st 
of  January,  1835;  and  with  several  additional  Suggestions  and  New 
Forms,  intended  principally  for  the  use  of  the  purchasers  of  the  first 
edition ;  but  as  containing  new  matter  and  forms,  may  also  be  found 
useful  as  addenda  to  the  second.  By  J.  Chitty,  Esq.,  Barrister  of  the 
Middle  Temple. 

Suggestions  for  a  Reform  of  the  Court  of  Chancery,  by  a  Union  of 
the  Jurisdictions  of  Equity  and  Law ;  with  a  plan  of  a  new  Tribunal 
for  cases  of  Lunacy.    By  Arthur  James  Johnes,  Esq.  of  Lincoln's  Inn. 
London.  1834.    8vo.  pp.  134. 
[Noticed  in  the  present  number.] 

Commentaries  on  the  Conflict  of  Laws.    By  Joseph  Story,  Dane 
Professor  of  Law  in  Harvard  University. 

[This  work  is  republished  in  England.  For  a  notice  of  this  work  by 
Mr.  Fergusson,  the  Scotch  Judge,  see  the  head  of  Intelligence  firm* 
England,  in  this  number.] 

AMERICAN. 

Trial  of  John  R.  Buzzelt,  before  the  Supreme  Judicial  Court  of 
Mass.  for  Arson  and  Burglary  in  the  Ursuline  Convent,  Charlestowa, 
Mass.    Boston.    Russell,  Odiorne  &  Co.    8vo.  pp.  103. 
[This  was  the  first  of  the  Convent  trials,  as  they  have  been  called, 

which  agitated  so  much  the  Commonwealth  of  Massachusetts.] 

Trial  of  Wm.  Mason,  Marvin  Morcy,  Jr.,  and  Sargeant  BUusdeD, 
charged  with  being  concerned  in  the  Riot  at  Charlestown. 
Allen  &  Co.    8vo. 
[Another  of  the  Convent  trials.] 
21* 
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Supplement  to  the  Report  of  the  Trial  of  Spanish  Pirate's,  with  the 
Confession*  and  Protests  written  by  them  in  prison.  Boston.  Lesv 
tie!  Gulliver.    8vo.  pp.  70. 

[This  contains  the  elaborate  opinion  of  Mr.  Justice  Story  against 
granting  a  new  trial,  in  which  is  considered  the  meaning  of  the 
maxim,  that  no  man  shall  be  twice  jeoparded  in  life  or  limb  for 
the  same  offence.] 

The  New  England  and  New  York  Register,  for  1835.  By  John 
Hayward.    Boston.    John  Hayward.    12mo.pp,  264* 

[Purporting  to  contain  complete  lists  of  all  the  Attorneys  and  Counsel- 
lors at  law,  Justices  of  the  Peace,  Sheriffs,  &c,  in  New  England 
and  New  York.  A  well-executed  work  of  this  kind  would  be  a 
useful  assistant  in  practice*  We  have  been  told  that  many  omis- 
sions are  to  be  found  in  the  present  vohime.] 

Argument  before  the  Committee  of  the  House  of  Representatives, 
upon  the  petition  of  Benedict  Fenwick  and  others,  with  a  portion  of 
the  Documentary  Evidence.  By  Richard  S.  Fay,  Counsellor  at  Law. 
Boston.    J.  H.  Eastburn.    8vo.  pp.  75. 

[Mr.  Fay  is  known  to  the  profession  as  one  of  the  editors  of  Howe's 
Practice.] 

Celebrated  Trials  of  all  Countries,  and  Remarkable  Cases  of  Crimi- 
nal Jurisprudence.    Selected  by  a  Member  of  the  Philadelphia  Bar. 
Philadelphia.    C.  L.  Cary  &  A.  Hart,  1835.    pp.596. 
[Noticed  in  the  present  number.] 

An  Address,  introductory  to  the  Second  Course  of  Lectures,  in  the 
Law  School,  at  Augusta,  Georgia,  delivered  March  11,  1835.    By 
William  Tracy  Gould,  Principal  of  the  School. 
[Noticed  in  the  present  number.] 

Cases  argued  and  determined  in  the  Supreme  Court  of  Pensylvania, 
by  Frederick  Watts,  Counsellor  at  Law,  vol  1,  May  1832  to  June  1833, 
in  one  vol.  royal  8vo.    Jas.  Kay  Jr.  &  Brother,  Philadelphia. 

[This  volume  is  a  continuation  of  the  Reports  edited  by  Penrose  and 
Watts,  and  forms  a  new  series.  The  latter  Reports  have  been 
noticed  already  in  the  Jurist] 

Cases  decided  by  the  Supreme  Court  of  Ohio  in  Bank,  at  December 
Term,  1833,  reported  in  conformity  with  the  act  of  Assembly.  By 
Charles  Hammond,  Attorney  at  Law,  Vol.  VI.  Part  I.  Cincinnati, 
Carey  &  Fairbank,  and  Lodge  &  L'Hommedieu.    1834. 

[These  pages  do  great  c  edit  to  the  Reporter,  the  bar,  and  the  Judges 
of  the  State  of  Ohio.] 

Report  of  the  Con  missioners  appointed  to  revise  the  Civil  Cede  of 
Pennsylvania.    Read  in  the  Senate,  Jan.  16th>  1835. 
[Noticed  in  the  present  number.} 
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Reports  of  Cases  argued  and  determined  in  the  Court  of  Exchequer* 
at  Law  and  in  Equity,  and  in  the  Exchequer  Chamber,  in  Equity  and 
in  Error.  Edited  by  Francis  J.  Troubat,  Esq.  of  the  Philadelphia  Bar. 
Vol  I.  containing  the  Cases  Yeported  by  George  Price,  Esq.  of  the 
Middle  Temple,  Barrister  at  Law,  in  his  first,  second,  and  third 
Volumes.  Philadelphia.  R.  H.  Small.  1835. 
{Noticed  in  the  present  number*] 

WORKS  IN  PREPARATION. 
A  Treatise  on  the  Law  of  Patents. 
tThifl  work  will  be  in  readiness  for  the  press  in  a  short  time.] 

The  Frame-work  of  North  American  Law ;  Or  an  Exhibition  of  the 
Fundamental  Principles  of  the  Law  of  the  United  States.  Designed 
for  the  American  Public.    BJr  James  H.  Lanman,  Of  the  Baltimore  Bar* 

(Mr.  Lanman  is  a  younjr  gentleman,  lately  a  member  of  the  Cam- 
bridge Law  School,  and  the  author  of  an  article  in  the  American 
Quarterly  Observer  On  President  Quincy's  Address  at  the  Dedica- 
tion of  Dane  Law  College*  The  present  work  is  to  be  of  an  file-* 
mentary  character.] 

Elements  of  the  Law.    By  Francis  Hilliard* 

[Mr.  Milliard's  work,  we  should  judge,  from  the  Prospectus  which 
we  nave  seen,  will  resemble,  in  its  plan  and  design,  that  of  Mr, 
Lanman*] 

A  Treatise  on  the  Practice  of  Courts  of  Admiralty  in  Civil  Causes 
of  Maritime  Jurisdiction,  with  an  Appendix,  containing  Rules  in  the 
Admiralty  Courts  of  the  United  States,  and  a  full  collection  of  Eng- 
lish and  American  Precedents.  By  Andrew  Duhlap$  Attorney  of  the 
United  States  for  the  District  of  Massachusetts* 

.  Reports  of  the  Cases  decided  in  the  House  of  Lords,  condensed  on 
the  plan  of  the  English  Common  Law  Reports  and  the  Exchequer 
Reports,  with  references  to  subsequent  decisions*  By  Simon  Green- 
leaf  and  Charles  Sumner. 

[The  decisions  in  the  House  of  Lords—the  highest  Court  of  Appeal 
in  England — have  never  been  republished  in  the  United  States. 
They  already  extend  to  about  thirty  volumes,  comprising  some  of  the 
most  valuable  cases  in  our  law*  The  Reporters  are  Colles,  Brown) 
Dow,  Dow  &  Clark*  Bligh,  Shaw,  ShaW  &  Wilson,  Clark  &  Finelly. 
The  opinions  being  given  by  the  chancellors  and  most  eminent 
law  lords  of  the  kingdom,  are  marked  by  distinguished  ability  and 
learning*  Mr.  Gfeenleaf  is  well-known  as  the  late  able  reporter  of 
the  State  of  Maine,  and  the  present  Royall  Professor  of  Law  at 
Harvard  University,  the  associate  of  Mr.  Justice  Story  in  the  Law 
School  established  there.] 

Chitty's  General  Practice,  containing  Parts  Third  and  Fourth  of 
that  work,  and  a  Supplement  lately  issued  by  Mr.  Chitty,  containing 
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■M  the  inwofaili  of  the  M  edition  of  his  work,  and  stating  tht  re- 
eMtiMtMMdMriMii,  sine*  Ike  fin*  edition  to  the  1st  January 
loKy  with  several  additional  suggestions  no  bow  fonas. 

[Nicklin  and  Johnson  of  Philadelphia  will  publish  Parte  3d  as*  4th  of 
tins  valuable  work.  The  int  volume,  containing  Parte  1st  and  91 
we  hare  already  noticed*  We  shall  notice  the  remaining  parte  in  an 
early  number.  Part  4th.  which  has  just  been  received  from  London, 
relates  to  the  Science  a/  Practice,  so  called  by  Mr.  Chitty,  and  can- 
not  fail  to  be  of  great  interest  and  value  to  the  profession.  We 
have  read  it  with  delight] 


Esjlatoh.    On  page  388,  line  90,  for  WeUm  read  Hetom. 
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A. 

Actions  Rem],  Essay  on,  by  Parsons,  C.  J.  290-510. 
Advice  to  a  young  lawyer,  106. 

Advocates  library,  Catalogue  of,  noticed,  382-88.  . 

Angel? $  Treatise  on  Assignments,  noticed,  234-36. 
Apportionment  of  Salvage,  opinion  on  by  Parsons  C.  J.  390-3. 
Ashmun,iohn  H.  appointed  professor  of  law  in  Cambridge,  1 14. 
Ashmun,  John  H.  his  character  as  an  instructor,  1 14. 
Ashmun,  John  H.  article  on  Medical  Jurisprudence  by,  363-44. 
Attorneys  and  barristers,  distinction  between  in  England,  31 1. 

B. 

Bibliography  Legal,  its  importance,  384. 

Brougham  Lord  Chancellor,  his  speech  on  his  resignation,  240. 

Bond,  indorsement  of  receipt  on,  19-25* 

C. 

Celebrated  Trials,  volume  of,  reviewed,  467. 
"Chancery  Reform  in  Mr.  Johnes  work  on,  reviewed,  459. 
Chipmmn  on  Government,  reviewed,  465. 
Codification,  its  meaning  and  importance,  344-51. 
Condensed  Common  Law  Reports,  notice  o£  231-33. 
Contracts  made  on  Sunday,  their  validity,  378-82. 
Court,  Inns  of,  their  history  and  regulations,  310-32. 
Criminal  legislation,  peculiar  sense  in  which  this  phrase  is 

used,  49. 
Criminal  procedure,  admission  of  parties  to  testify  in,  50-72. 
Cujas,  unsuccessful  candidate  for  a  Professorship  of  Law,  46, 
Culpa,  doctrine  of  In  the  Civil  Law,  250-53. 

D. 

Damages,  whether  jury  may  sever  in  their  verdict,  with  respect 
to,  43-46. 

Dane  Nathan,  founds  a  professorship  of  law  in  Harvard  Uni- 
versity, 113. 

Dane  Nathan,  his  death,  237. 

Delivery  of  articles  sold,  nature  and  obligation  of  in  the  Civil 
law,  255-73. 

DuvaU,  Mr.  Justice,  resignation  of  his  place  in  the  Supreme 
Court  of  the  United  States,  340, 
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G. 

Gould?*  address  to  his  Law  School,  reviewed,  468. 
Exchequer  Reports,  condensed  by  Troubat,  notice  of,  475. 
Evidence,  adniission  of  from  parties  to  Criminal  Procedure, 

50-72. 
Green's  New  Jersey  Reports,  reviewed,  470. 
Ortenkqfy  Simon ,  appointed  professor  of  law  at  Cambridge,  115. 
Oretnkqf,  Simon,  his  Inaugural  address,  115-19. 

H. 

Harvard  University,  its  nrst  establishment,  108. 

Harvard  University,  the  catalogue  of  its  library  in  17«7,  W 

Harvey  D.  W.  refused  admission  to  the  English  bar,  317 

Hindoo  Law,  cited,  53. 

Holden  v.  James,  this  case  examined,  72,  190-104. 

I. 

Indiana,  Legislation  of,  224-27. 
Inns  of  Court,  Sketch  of,  310-32. 
Intelligence,  legal,  from  England,  239. 
Interest,  indorsement  of  on  bond,  19-25. 

J. 
Johnes  on  Reform  in  Chancery,  notice  oi,  459. 
Jurisdiction  of  Larceny  on  the  thigh. seas,  £99-40. 

K. 

Kent,  Chancellor,  misapprehension  in  his  Commentaries*  271. 
Kent,  his  Commentaries  noticed  by  Mr.  Jobnes,  459. 

L. 

Larceny  on  the  high  seas,  jurisdiction,  470-90. 

Law,  Lecture  on  the  study  of,  by  Professor  Tucker,  328-30. 

Lawyer,  advice  to  a  young,  106. 

Law  school  at  Cambridge,  sketch  of,  107-30. 

Legislation  of  Ohio,  210-13.    Tennessee,  213-18.    Mississipi, 

219-221.     Missouri,  221-24.     Indiana,  224-27. 
Library  of  Advocates,  Edinburgh,its  character  and  value,  382-7.. 
.Libraries  of  law  books,  their  value,  388-9. 
Limitations y  indorsement  of  interest,  19-25. 

M. 
Malicious  Prosecution,  se*era»o*by  jury  mdamaget&r,  43-45. 
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Medical  Jurisprudence,  introduction  to  a  series  of  articles 

upon,  333-44. 
Massachusetts,  power  of  the  Legislature  in,  to  sufepend  a  law, 

72-105. 
Massachusetts,  decision  of  the  laws  of,  344-78. 
Mississippi,  Legislation  of,  219-41. 
Missouri,  Legislation  of,  221^24. 
Murphy  Arthur,  whether  refused  admission  to  the  English  bar, 

313. 

N. 

New  Jersey  Reports,  by<Sreen,  reviewed,  470. 
Nullification,  its  history  and  determination,  26-33. 

O. 

Ohio,  Legislation  of,  210-13. 

P. 

Parker j  Chief  Justice,  appointed  professor  of  Law  at  Cam- 
bridge, 113. 

Partem,  Chief  Justice,  his  unpublished  law  papers,  5. 

Parsons,  Chief  Justice,  Essay  on  Mortgages,  6*18. 

Parsons  j  Chief  Justice,  Opinion  on  the  Will  of  Sir  W.  Pepper- 
ell,  40-43. 

Partem,  Chief  Justice,  Essqr  on  Real  Actions,  290-310. 

Parsons,  Chief  Justice,  Opinion  on  Apportionment  of  Salvage, 
390-03. 

Parties  in  Criminal  Procedure,  admission  of  to  testify,  50-72. 

Pennsylvania,  Report  of  the  Commissioners  for  revising  its 
laws,  reviewed,  472. 

PeppereU,  Sir  W.  Opinion  of  Parsons,  C.  J.  on  his  Will,  40-43. 

PhiUips  on  Evidence,  stricture  upon,  23. 

Professors  of  Law,  manner  of  electing  in  France,  46-50. 

R. 

Real  Actions,  Essay  on,  by  Chief  Justice  Parsons,  290-310. 
Removal,  right  of,  on  the  breaking  out  of  war,  274-78. 
Report  of  the  Massachusetts  Commissioners  for  revising  the 

laws,  352-68. 
Reports  of  the  English  Common  Law,  condensed,  notice  of, 

231-33. 
Readings  of  the  Inns  of  Court,  what,  326-30. 
Revels  of  the  Inns  of  Court,  what,  323. 
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Revue  Etrangere,  notice  of,  237-8. 

Right  to  sue  the  United  States,  considered,  34-39.  - 

Robertson,  George,  appointed  professor  of  law  in  Traasyivanii 
University,  240. 

Regally  Isaac;  founded  a  professorship  of  law  in  Harvard  Uni- 
versity* 111. 

Ruie$  of  Evidence,  No.  6.     Series  of  articles  upon,  resumed, 
50-72. 

S. 

Salt,  Contract  of,  in  the  Civil  Law,  Essay  upon,  249-73. 

Salvage,  Apportionment  of,  opinion  on  by  Parsons  C.  J.  390-93. 

Searle  v.  Harrington,  this  case  examined,  19-25/ 

Sargeant  Judge,  his  edition  of  the  English  Common  Law  Re- 
ports, 231-33. 

Severance  of  damages  by  jury,  when  it  may  be  made,  43-46. 

Spurrier,  Professor,  his  mistakes  respecting  law  schools  end 
legal  education  in  our  country,  127-30. 

State  papers  on  Nullification,  notice  of,  26-33. 

Steam*,  Professor,  appointed  professor  of  law  in  Cambridge, 
112. 

Sugden,  Sir  Edward,  anecdote  of,  481. 

Sunday,  Contracts  made  on,  their  validity,  378-82. 

Suspension  of  the  Laws,  power  of  the  legislature  of  Massachu- 
setts with  regard  to,  72-105. 

Story y  Mr.  Justice,  appointed  professor  of  law  at  Cambridge , 
113. 

Story,  Mr.  Justice,  his  character  as  an  instructor,  1 14. 

Story,  Mr.  Justice,  foreign  notice  of  his  Commentaries  on  Con- 
flict of  Laws,  237-479. 

Taunton,  Mr.  Justice,  his  death,  480. 

Tennessee,  Legislation  of,  213-18. 

Thacher,  Judge,  his  charge  to  the  Grand  Jury,  230. 

Tooke  Home,  refused  admission  to  the  English  bar,  3)3. 

Trials,  Celebrated,  volume  of,  reviewed,  467. 

Troubat's  edition  of  the  Exchequer  Reports,  475. 

Tucker,  Professor,  his  Lecture  on  the   Study  of  the  Law, 
noticed,  228-30. 

War,  right  of  removal  on  the  breaking  out  of,  274-78. 

Wayne,  James  W.  his  appointment  to  the  Supreme  Court  of 
the  United  States. 
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